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I''TABA 1. BEHIIHOE ITPABO:
OBIIHUE IMOJIOKEHUSA

§ 1. BEHIHOE ITPABO B CUCTEME I'PA’KJAHCKOTI'O ITPABA:
NPEJHA3HAYEHUE, HOHATHUE U IPU3HAKHA

Cucrema rpakJJaHCKOTO TpaBa sIBIISACH MAHACKTHOM, cocTouT u3 Oomien
u OcoOeHHOM YacTel, BKIIOYAIIUX B ce0s KaK OTJCIbHBIC MPABOBEIC
HOPMBI, OTZICIbHBIC TIPABOBBIC WHCTUTYTHI, TaK U UX COBOKYITHOCTH, O0OBe-
JUHEHHBIC B COOTBETCTBYIOIIHE moaoTpacii. K ogHoil 13 Takux momoTpac-
JIel TpakIaHCKOTO TIpaBa, BXOJsAIIe B cocTaB ero OOmmieit yactu u o0be-
JTUHSIONIEH COO0OM psAJ MPaBOBBIX WHCTHTYTOB, OTHOCHUTCS IMOJOTPACIb,
uMenyemasi «IIpaBo COOCTBEHHOCTH W JIpYTH€ BelHbIe MpaBa». HopMbl
YKa3aHHOM MOAOTpAciIu TpaKAAaHCKOTo MpaBa 3akpervieHsl B Pazgene II
I'K, Bkmrovaromem B ceOs BoceMb iaB: 13-20, comepKaluxX CEMbICCST
oaHy craThio: crcT. 210-287 I'K, KOTOpBbIE B COBOKYITHOCTH IPEACTABISIIOT
c000if MOIITHOE TPAaBOBOE CPEACTBO-BO3ACHCTBUSA Ha CYOBEKTOB IpakIaH-
CKOTO TIpaBa B IpoILiecce O0JIagaHus U UCIOIB30BAHNSA UMH TaKOTO O0BEK-
Ta TPa)JTaHCKUX MPaB, KaK BEIIH.

B cocraB momoTpaciu TrpakIaHCKOTO IMpaBa «IIPaBO COOCTBEHHOCTH U
JPyTUE BEIIHBIC TPaBay BXOMAT TaKHUE IPa)KIaHCKO-IIPABOBBIC HHCTHTYTEI,
KaK «IIpaBO COOCTBEHHOCTH (PH3MUYECKIUX JIUID), «IIPABO COOCTBEHHOCTH Op-
TaHU3AUH CO CTaTyCOM IOPUAMYECKOTO JIUIAY, «IIPABO TOCYIapCTBEHHOM
COOCTBEHHOCTH», «IIPaBO OOMIeH COOCTBEHHOCTH», «OTPAHMUYEHHBIC BEIIl-
HBIE TIPaBay.

B nokTpHHE TpakIaHCKOTO MpaBa U B OJHOMMCHHOW y4eOHOW JAHMCIUTI-
JIUHE MOJOTPACh TPAXKIAHCKOTO IpaBa «IPaBO COOCTBEHHOCTH U JIPYTHE
BEIIHBIC IMpaBa» HCCIEIyeTCs MOJ OOIIUM Ha3BaHHWEM «BEIIHOE IIPABOY,
KOTOpOE, B CBOIO OYepeNb, B MPOIECCe M3YICHHUS MOMISKUT KITacCHU(PHKa-
LMY Ha OIpEee/ICHHBIC BUBI.

Taxum o6pa3oM, B 06beKmueHOM cMbiCiie BEIIHOE MPAaBO IPEACTABISIET
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c000if COBOKYITHOCTH TPAaBOBBIX HOPM, OOBEIMHEHHBIX B paMKax MOIOT-
paciu rpaxxJaHCKOTO TpaBa, uMeHyemon normoit «IIpaBo coGCTBEeHHOCTH
U JApyTHe BEIIHbIE MPaBay, U HAMPABICHHBIX HA YPETyJIUpOBaHHE 0OIIeCT-
BEHHBIX OTHOIICHWY, BO3HHKAMOIIMX MEXKIY CYOBEKTaMH TIPa)KIaHCKOTO
IpaBa B MPOIIECCE UCIIONB30BaHMS TAKUX OOBEKTOB IPaXKIAHCKHUX IPaB, KakK
BELH, YTO CIEAYET U3 JOKTPUHAIBHOIO Ha3BaHUS U3y4aeMOro pasJiena.

[IpakTryeckass HEOOXOANMOCTH Pa3pabOTKH CHCTEMBI BEIIHBIX IIPAaB H
3akperieHus B 'K ykazaHHOM MogoTpaciy rpakJaHCKOro mpaBa 00yClIoB-
JIEHa COBPEMEHHBIM TEXHOKPATUYECKHM 00pa30M COCYIIECTBOBaHHMSA JIIO-
Jiei, MOCTaBUBILUX CBOIO JKM3Hb, €€ Ka4eCTBO B MOJIHYIO 3aBHCUMOCTb OT
Pa3TMYHBIX BEIIeH, BXOMAIIMX IO TPAXKITAHCKO-IIPABOBON KiacCU(UKAIIH
00BEKTOB TPaKJAHCKUX TIPAB B COCTAB MMYIIICCTBA.

B coBpeMeHHOM MHpe YeOBEK HE MBICIHT CBOETO CYIISCTBOBaHUS 0Oe3
OIPOMHOI'0 MHOXECTBA OKPYXKAIOUIMX €ro BeleHd, KaK JBUKUMBIX, TaK U
HEABWXUMBIX, OIIPECACICHHBIX POAOBBIMA W HWHAWBUAYAJIBbHBIMH ITPU3HA-
KaMmu, HOTpe6J'l§IeM]>lX )41 HGHOTpe6JI)IeM])IX, CJIOKHBIX, COCTaBHbIX, OTHOCS-
IIMXCS K MHBIM KJIACCH(HKAIMOHHBIM TPYIIaM, CIIOCOOHBIX, 10 MHCHHIO
YeNoBeKa, YIyUIIUTh ero XKHU3Hb, CIIENaTh ee 0olee IETKOH, KOM(POPTHOM.

OTnenpHBIE TPYIITEI BEMIEH CITyXaT ISl YIOBIETBOPEHHUS OBITOBBIX, ITO-
BCE/THEBHBIX MMOTPEOHOCTEH dYenoBeKa, APYTHe SBISIOTCSA CPEICTBAMH IIPO-
M3BOACTBA M CIYyXaT HEJIW YBCIUYCHHUA MaTCPUAIBHOTO 0J1arOCOCTOSIHUSA
YeJloBeKa MOCPEJCTBOM CO3IAHUS PA3IUYHON MPOAYKIHMU C LIENbIO ee IOo-
CIIe/lytonIel peanu3anny, TPETbH 00EeCIeUNBAIOT YEIOBEKY OTABIX, pa3Bile-
YEeHUe.

Bce Benmm, sBISSCh 00BEKTAMH TPAXKTAHCKHUX IPaB, HE3aBHCHMO OT HX
TIPUHAUICKHOCTH K TOW WM MHOW KJIacCH(HUKAIMOHHOH TpyIIe, 001agaroT
HeKOTOpOﬁ COBOKYIIHOCTBIO O6B€}1HHHIOLHI/IX UX MPU3HAKOB U, B YaCTHOCTH,
TaKMMU TPU3HAKAaMHU, Kak oOlee /Ui BCceX Bellel MpeaHazHaueHHe, 3a-
KJIFOYalolleecs: B y/IOBIETBOPECHUH MaTepHaIbHBIX TTOTPEOHOCTEH YeoBeKa

(ero oOciy>xMBaHMM); MaTepHalibHasl (OBEILECTBICHHAs)) NPUPOA; HATMYKe
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MEHOBOW CTOMMOCTH, CHOCOOCTBYIOIIEH OOMEHY OIHOM BEUIH Ha IPYTYIO
unu ee nponaxe. [locneqHuil mpu3Hak MO3BOJIAET BEllaM Y4YacTBOBAaTh B
rpaykKIaHCKOM 000pOTE M yKa3bIBaeT Ha HaJM4ME Yy BCEH UX COBOKYITHOCTH
elle O/IHOTro OOIIEro NpHU3HaKa, MMEHYeMOro 000pOTOCIIOCOOHOCTBIO, KOTO-
PBIi IpenonpenenseT BO3MOKHOCTh Bellel BBICTYNATh B KadecTBE 00bEK-
TOB 0053aTEIbCTBEHHBIX IPABOOTHOIICHHUH.

[IpuBeneHHBIE BBIIIE MPU3HAKK BEIIEH XapaKTEpU3yIOT UX KaK OOBEKTHI,
CHOCOOHBIE MOBBICUTH YPOBEHb MaTEPUAIILHOTO OJIATOCOCTOSIHUS YeIOBEKa
U, CIIeIOBATEIbHO, KaK O0OBEKTHI, K KOTOPHIM YeJIOBEK MMEET IOBBIIIICHHBIH
HHTEPEC B CBS3M C NMPEUMYILECTBEHHO MaTepUalIbHBIM 00pa3oM MEIILIe-
HUsI, OKOHYATEIFHO COPMHUPOBABIINMCS y HETO K HACTOSIIEMY MOMEHTY
0OIIIECTBEHHOTO Pa3BUTHA. YUHUTHIBAs TOT (PaKT, 9TO OOIBIIMHCTBO BEICH
HE MMEIOT 0COOBIX OTIIMYMTEIBHBIX NPU3HAKOB, CIIOCOOCTBYIONINX HX WH-
JVBUAYaTH3alUu U MO3BOJIIOINX OTIMYUTH BEIIb OT MacChl APYTUX aHa-
JIOTHYHBIX O0BEKTOB TPAKAAHCKUX TpaB (BEHIEH TOTo K€ poja M KadyecT-
Ba), a TAKXE TO, YTO OJ[HA U Ta JKE BElllb CIIOCOOHA ¢ OJIMHAKOBOH TOJIE3HO-
CTBIO CIy)HTb HE TOJBKO YHIPAaBOMOYEHHOMY JIUILY, T.€. €€ TUTYJIHEHOMY
BIIAJICNBITy, HO H IFOOOMY APYTOMY YeJIOBEKY, JIN0O OBITH MpomaHa (oOMe-
HEHa Ha JIeHBIM) JIOOBIM CYOBEKTOM Tpa)XKIAaHCKOTO IpaBa, IepiKaIlinM
BEIb NpH ceOe, yKa3aHHBIN BHUJ UMYIIECTBA MIPEACTABISAECT MOBBIIICHHBIH
HHTEpeC IS JINI, JKeNAIOUINX MPUCBOUTH cebe Yy’KOe BONPEKH JCHCTBU-
TEILHOM BOJIC HCTUHHOT'O X0O3sS1HA BCIIH.

W3noxkeHHOE MO3BOJISET CHENaTh BBIBOA O HAIMYHUU y UYEIOBEUECKOTO
coo01ecTBa, 00J1a1a0IIEro BEMaMy M IPOSIBIIAIONIEro K HUM HENOJIEIb-
HBIH MHTEPEC, XKEIaHUs B yCTAHOBICHUH BOCIIPUHUMAEMBIX BCEMH YJICHA-
MU coryMa 3(p(EeKTHBHBIX CPEACTB 3alIUTHI CBOETO MMYIIECTBA OT MOCH-
TaTCJIbCTB APYTUX JIAIIL.

OI[HI/IM 13 TaKuUX CPpCACTB HapAAy ¢ HOpMaMH aJIMUHUCTPATUBHOIO U yIo-
JIOBHOTO TpaBa, MpeayCMaTpUBAIOIMU BO3MOXKHOCTh IPUMEHEHUS K Hapy-

IOUTESIM BEHIHBIX IIPpaB MEP aI[MI/IHI/ICTpaTPIBHOﬁ u yFOJ'IOBHOﬁ OTBCTCTBCH-
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HOCTH, SIBIISIFOTCSI HOPMBI TPaKJAHCKOTO ITIPaBa, BXOJSIINE B COCTaB €ro
MTOJIOTPACIIH «IIPaBO COOCTBEHHOCTH M JIpyrue BeIlHBIE IpaBay. Hopwsl,
BXOJSIIME B COCTAaB YKa3aHHOM MOJOTPACHIH, ¢ MOMOIIBIO MPUEMOB IOpU-
JIMYECKON TEXHUKH CITy)KaT 3aKpEIICHHIO 33 YIPaBOMOYCHHBIMU CyOBbeKTa-
MM, T.€. JIMIIaMH, TPHOOPETIIMMH Ty WM WHYIO BEIlb 110 OCHOBAaHMSIM, ITpe-
JyCMOTPEHHBIM HOPMaMH TPAXTAHCKOTO IIpaBa, BEUIHBIX IIPaB Ha HeeE, U
IIPY 3TOM HAalpaBJICHBI HA OTPaHUIECHHE JPYTHX CyOBEKTOB, HE SBIISIOIINX-
Csl B OTHOILICHUH KOHKPETHOH BEIIN YIPaBOMOYECHHBIMH, COOTBETCTBYIOIINX
IIpaB Ha BEIlb, yXKe MepeJaHHbIX KOMY-TO OJHOMY WJIM TPYIIIIE JUIL]. Y YUTHI-
Basi TOT ()aKT, YTO KaK COBPEMEHHOE OOLIECTBO, TaK M CYIIECTBYIOLIHE B
HEM CHUCTEMBI B3aMMOJCHCTBUS MHAUBHUJOB JPYr C JIPYTrOM IHMpPaKTHUECKU
TIOJTHOCTBIO TTOJJYMHEHBI BO3ACHCTBHIO TMPABOBBIX HOPM, IPUMEHCHNE HEMO-
CPEIICTBEHHO IPABOBBIX CPEZCTB 3aKPEIUICHHUS MPaB Ha MMYIIECTBO 3a yIpa-
BOMOYCHHBIMH JINIAMH C LIEJIBIO MPEJOTBPALICHNS HECAHKIIMOHIPOBAHHOTO
MMH HCTIONB30BAHUSI TAKOTO WMYIIECTBA JAPYTHMH, HEYNPaBOMOYECHHBIMH
JIULaMH JUIS COBPEMEHHOT'O YPOBHS PAa3BUTHSI COLIMYMA, CIEAyeT MPU3HATh
HanboJiee NMPHUEMIIEMBIM U TIO3BOJISIOIIMM JI0OOMTHCS HEOOXOAMMOTO I10JI0-
KHUTEIBHOTO Pe3yNbTaTa cocoO0OM, aJeKBaTHO BOCHPHHUMAEMbIM MpPaKTH-
YECKH BCEMH WIECHAMH COBPEMEHHOTO OOIIECTBA.

Ilo cyTtu cBoeil mpy OMOIIM HOPM, BXOJSIINX B CUCTEMY I'PaKIaHCKOTO
IIpaBa, TOCYJapCTBO OKAa3bIBAE€T BO3ICHCTBHE HA IMOBEIEHHE YYACTHHKOB
HMYIIECTBEHHBIX OTHOLICHUH, MIPEOCTaBIAA OJHUM IOPHINYECKU obecIe-
YEHHYIO BO3MOXXHOCTbH OCYIIECTBJISTH JIIOObIE, HE 3alpelicHHbIE YCTaHO-
BJICHHBIM IIPABOIIOPSAKOM, NEHCTBHS (BKIJIIOYAsl He 3ampenieHHoe Oe3nei-
CTBHE) B OTHOIICHWH JIETUTUMHO MPUOOPETEHHBIX BEIIEH, U OXHOBPEMEH-
HO 3aIperasl BCEM OCTaJIbHBIM CyOBEKTaM TIpa)kJaHCKOTO IpaBa COBEp-
1aTh B OTHOLICHWH BEIIH, MPHHAJICKAIIECH YIPaBOMOYEHHOMY CYOBEKTY,
no0ble HECAaHKIIMOHUPOBAHHbBIC ITUM JIUIIOM JCUCTBUS. VICKimoYeHus w3
MIPUBEJICHHOr0 MpaBUiIa JOMYCKAaKTCS B MPOLECCE YYacTUsl B OTAEIbHBIX

BUaax 00513aTeIbCTBEHHBIX HpaBOOTHOIHeHPIﬁ, aHaJIn3 KOTOPLIX NPOBOJAUT-
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cs B pamKax Kypca OcoOeHHO# YacTH TpakJaHCKOTO TIpaBa.

Beurnsle npaBa peanu3yrorcs CyObeKTaMH IPa)KIaHCKOTO MpaBa B MpO-
eCcCe MX y4dacTusd B BCHIHBIX IMPABOOTHOIICHUAX, XaPaAKTCPHU3YEMbIX KakK
aOCOJIIOTHBIC, PEryJISITHBHBIC M CcTaTHYeckrue. KBUHTACCEHINIO HAa3BaHHBIX
MIPAaBOOTHOLIEHUHN COCTaBISET NPEAOCTABICHHAs HOPMaMU IPaXAaHCKOTO
IpaBa NEPCOHN(UINPOBAHHOMY YIPABOMOYEHHOMY JIMILY OIpEeICHHAs
COBOKYITHOCTb TIPaB B OTHOIICHHH JIETUTUMHO NPHOOPETEHHOHN BEIIH, I10-
3BOJIIONIAST €My OTHOCHTBHCS K TaKOil BeIlM Kak K CBOEH M OecrpensrcT-
BCHHO COBEpIIATh B €€ OTHOIICHUHN JII00BIE Kak (I)aKTI/I‘wIeCKI/IC, HAaII0JIHCH-
Hble PKOHOMMYECKUM COJEpXKaHUEM, TaK U IOpUANYECKHE, HAMOJHEHHBIC
IIPaBOBBIM COJEP’KaHHUEM, NCUCTBUS, HE 3alpElleHHbIE YCTAHOBICHHBIM B
TOCYAapCTBE MPABOIOPSIIKOM. [Ipr 3TOM HOPMBI BEITHOTO IpaBa MPEAIH-
CBIBAIOT MHBIM CYOBEKTaM TPa)XIaHCKOTO IPaBa; SBIISIOIIMMCS HPUMEHH-
TEJIPHO K aHAIN3UPYEMON CUTyalUH yJaCTHUKAMH aOCOJIFOTHOTO BEIHOTO
IIPaBOOTHOMICHUS, OTHOCUTHCA K MMYUIECTBY, IIpaBa Ha KOTOPOE NpPHUHA-
JUIeKaT YIPaBOMOYEHHOMY JIMILY, KaK K 4Yy>XKOMY, U 3alpelialoT yKa3aH-
HBIM CyOBEKTaM — 00sI3aHHBIM JIMIIaM B aOCOJIIOTHOM BEI[HOM IPaBOOTHO-
LIIEHUH, COBEPIIATh B OTHOIICHUN TaKOHM BEIH JII0ObIe NeHcTBHS Oe3 CoOT-
BETCTBYIOIIETO PACIIOPSHKEHHS YIIPAaBOMOYEHHOTO JIUIA — [0 00ImIeMy mpa-
BHJIY, €€ COOCTBEHHHKA.

B BemHoM npaBOOTHOIIEHHH MEPCOHU(HUIMPOBAHHOE YIIPABOMOYEHHOE
JINIO — THTyJ’IBHBIfI BJIaICJICIl BEUIU, ABJIACTCA aKTHUBHBIM YUYaCTHHUKOM IIpa-
BOOTHOIIICHUS], CIIOCOOHBIM K COBEPIICHHIO JIIOOBIX JEHCTBHH, BKIIOYAs
Oe3nelicTBHE, B OTHOUIEHHH CBOETO MMYIIECTBA, a BCE OCTAJIbHBIE CYOBEK-
THI TPaXTAHCKOTO IpaBa, HE MOJIECKAIINEe B AAHHOM Cilydae IEpPCOHU-
(UKanuy, paccMaTPUBAIOTCS IUBHIMCTHYECKOW JOKTPUHON Kak IMacCHB-
HbIC YYAaCTHUKHU MPaBOOTHOIICHUA, 00s13aHHbBIE BO3ACPKUBATHCA OT COBEP-
MIEHUS] KaKUX-TM00 JACHCTBUN B OTHONICHWH WMYIIECTBA, MPUHAIIEKAIIIS-
ro yIIpaBOMOYEHHOMY JIUILY.

Bemﬂoe MPaBOOTHOLMICHUC CICAYCT XapaKTCPU30BATb KaK MNPaBOOTHO-
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LICHHE C HEONPEIeIeHHOH MHO)KECTBEHHOCTBIO OOSI3aHHBIX JIULL.

Taxum obpazom, 6 cyb6vekmueHoM cmbicie BEIIHOE IPaBO MOXKHO OIpe-
JIETIUTh KaK TPEJOCTaBICHHYIO YIPaBOMOYEHHOMY JIMIY (BKJIIOYas CyOb-
€KTOB OTPAHMYCHHBIX BEIIHBIX IpaB) IOPUANYECKH OOECIEUCHHYIO BO3-
MOXHOCTb Pealln3alliy IIPEeAyCMOTPEHHBIX HOPMaMH TPaXIaHCKOTO TpaBa
NPaBOMOYMH COOCTBEHHHKA, COJACP)KAHHE KOTOPBIX IMO3BOJACT CYyOBEKTY
OTHOCHTBCS K TIPAaBOMEPHO IPHOOPETEHHOI Bemy Kak K cBOei m Oecripe-
MSTCTBEHHO PEAIU30BaTh B €€ OTHOIIEHUH CBOM IIPABOMOYKSI.

3akpermsienHas B ['K cOBOKyNHOCTh BEIIHBIX MPaB U MPEIOCTABICHHBIX
UMM TPaBOMOYHH IO3BOJISIET CYOBEKTaM I'pa)kJaHCKOTO IpaBa B ITOJIHOM
Mepe yJIOBJIETBOPSTH CBOM MaTepHalibHbIE (IKOHOMHUYECKHE) MOTPEOHOCTH
B IIPOLIECCE HCIONIB30BAHUS CaMbIX PA3IMYHbIX BeLIei MOCPEACTBOM ydac-
THUS B BEIIHBIX [IPABOOTHOLICHHSAX, & TAKKE PEaIM30BBIBATh CBOH IIOTPEO-
HOCTH II0 3aMEHE OJHMX Bellell Ha Jpyrue, B NPHOOPETEHHH IIpaB Ha HO-
BbIE BEIllM Y WHBIX CYOBEKTOB IPAXKIAHCKOTO IIPpaBa, B OCBOOOXKAECHHH OT
OpeMeHH coJiep)KaHHs BEIIW, BO BKIIOUEHHUHU BEIM B TPAXKIAHCKUI 000pOT
IyTeM Tepeaadr MpHUHAUIeKAUX YIIPaBOMOUYEHHOMY JIMILY NPaB Ha BEllb
JIPYTUM JIMLAM B MPOLECCE YYAaCTUS B 0053aTENBCTBCHHBIX NMPAaBOOTHOLIE-

HUAX.

§ 2. HAYYHO-IPAKTHYECKAS KJIACCU®UKALIUSA BELIHBIX ITPAB

[IpemocraBnenHble CyOBeKTaM IpaxkaaHckoro npasa Hopmamu ['K semr-
HBIE TIPaBa MOJUISKAT HAYYHO-TIPAKTHUECKON KJIaCCH(HKALUN C LENBIO T0-
CTPOEHHUS WX CHCTEMBI, BBIIBICHHUS B3aMMOCBS3€H M B3aMMO3aBHCHMOCTH
BEIIHBIX IIPaB, a TAKOKE C IeNIbI0 Hanbosee Y00HOTo UX U3yYeHHs U Npak-
TUYECKOTO MPUMEHEHHUS.

[lepeuenp BemIHBIX NMpaB, MpeAOCTaBIsIEMbIX cyObekram Hopmamu ['K,
3akpemieH B cT. 217 Kogekca, cornacHO HOpMaM KOTOpPOW @ Kauecmee
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BEWHLIX NPA8 CYOBLEKMAM 2PANCOAHCKO20 Npasa npedoCmasieHsl: TPaBO
COOCTBEHHOCTH; IPAaBO XO3AHCTBEHHOTO BEJCHMS; NPABO OIEPATHBHOIO
yIpaBJIEHUs; NMPaBO IMOXU3HEHHOTO HACJEeIyeMOro BIIaJeHHs 3eMelTbHbIM
YYacTKOM; MIPAaBO MOCTOSHHOIO MOJIb30BAaHUS 3€MEIbHBIM YUaCTKOM; IPaBo
BPEMEHHOTO MOJIb30BAHUS 3€MEIbHBIM YUaCTKOM; CEPBUTYTHI.

[To MHEHHIO GONBIOIMHCTBA UBUIIMCTOB, 3aKperuieHHb B ['K mepeueHp
BEIIHBIX MPAaB SBJIIETCSI OTKPBITHIM, UYTO YKa3bIBacT Ha BO3MOXKHOCTH yCTa-
HOBJICHHSI JIOTIOJTHUTENBHBIX, IT0 OTHOLICHHUIO K TIEPEUNCIEHHBIM B CT. 217
I'K, BemHbIX mpaB HOpMamu Kak camoro I'K, Tak ¥ MHBIX HOPMAaTHBHBIX
IIPABOBBIX AKTOB.

Tak, }0.K. Toncroit ormeuaet, uto 3akperieHHbli B 'K «mepedens Ho-
CUT OTKPBITHII XapakTep, MMOCKOIBKY OH COIPOBOXKIACTCS OTOBOPKOH “B
gacTHOCTH»' . TIpHBEICHHYIO TOUKY 3peHHs pasaenser B.®. Yurup, co-
TJIACHO MHEHHIO KOTOPOTO «3TOT (3aKkperieHHbii B cT. 217 I'K. — mpumM. aB-
TOpa) mepeyeHp ABiseTcsa mpuMepHbM. B ¢t. 217 I'K nmeercs oroBopka “B
gactHOCTH»’. Ha OroBOpKY «B YaCTHOCTH» IIPH KOHCTAaTauuu (akra 3a-
kperienust B ['K oTKpbITOro mepeyHs BEeUIHBIX MpaB ccbliaercs U H.A.
Mamkus’. CormacHo yrBepxaeHno A.M. MacnseBa, «u3 coaep:kaHus CT.
216 T'K Poccwuiickoit denepanni BEITEKAET, YTO B YHCIO IPYTHX BEITHBIX
IIpaB MOTYT BKJIFOYATHCS W MHBIE MIPaBa, HO TOJIBKO IPH YCIOBHU IPU3HA-
HUS X TAKOBBIMH B 3aKOHE»'. YKa3bIBas Ha HATHUHE MHEIX, KPOME 3aKpe-
mwieHHsIX B cT. 217 T'K (ct. 216 T'K Poccuiickoit denepannu) BEeUTHBIX
mpaB, O.H. CaguxoB nonaraet, 4ro naBaemsbiid B cT. 216 I'K Poccuiickoit
denepalyy NepedyeHb BEIIHBIX [IPAaB HE ABISETCS HMCUEPIBIBAIOLINM U JI0-

5 o
TOJIHACTCA HOPpMaMH CaMoOro ITK un APYTHUX 3aKOHOB . Ha OTKPBITBIN Xa-

! Tpaxmanckoe mpaBo: Yue6.: B 3-x T. — 7-¢ m3x., mepepab. u gom. / Iox pea. F0.K. Toncroro. — M.:
Ipocmnexr, 2009. — T. 1. — C. 396.

2 T'paxnanckoe mpaBo: Yue6.: B 3-x 1. / Ilox pexa. B.®. Yurupa. — Munck: Amandes, 2008. — T. 1. —
C. 634.

* Tpaknanckoe mpaso: Yue6. ams BY3os / Iox pexn. B.B. 3amecckoro, M.M. PaccomoBa. — M.:
IOHUTH-IAHA, 3akon n npaso, 2002. — C. 202.

4 I'paxcanckoe mpaso: Yacts nepsas: Yue6. / [ox pex. A.I'. Kanmuna, AWM. Macrsiesa. — 2-¢ H31., Tie-
pepab. u gom. — M.: FOpucts, 2002. — C. 291.

3 I'paxpanckoe npaBo: Yued.: Tom 1 / ITox pen. O.H. Cagukosa. — M.: «kKKOHTPAKT»: UTHOPA-M,
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paKTep MepevHs BEIIHBIX MpaB, 3akperuieHHbIX B c¢T. 216 'K Poccuiickoit
Oenepanuu (ct. 217 IT'K), ykaszsiator C.0. Kumuucknit® u B.A. Burtymiko,
COIJIACHO YTBEPXKIECHHUIO KOTOPBIX «JIpyrue (kpome 3akperieHHbsx B ['K —
npUM. aemopa) BEIIHbIE TIpaBa MOTYT BO3HUKHYTh, €CIIM OHU OYAYT MPSIMO
TIPE/TyCMOTPEHBI 3aKOHOATETHCTBOMY .

Tort ¢dakr, uro B 'K 3aKperieH OTKpHITHII epeveHpb BEITHBIX IIpaB, Ha-
pALy ¢ MHEHUEM, BBICKa3aHHBIM YUYEHBIMH, TOATBEPIKAAETCS CUCTEMOU 3a-
KOHOJaTeIbCTBA, BKIIIOYAIOIICH B CBOM cocTaB MHEIE, kpome 'K, HopMmaTu-
BHBIE [TaPBOBBIE aKThI, HOPMBI KOTOPBIX 3aKPEIJISIOT 32 CyOBEKTaMHU Ipax-
JTAHCOKT'O IIpaBa OTJENbHbIE BellHble mpaBa. K TakuM HOpMaTUBHBIM Ipa-
BOBBIM aKTaM OTHOCHUTCSI, HAIIpUMeEp:

— JKunmnmiHetit KofeKe, MPeaOCTaBISIONA CyObEeKTaM HelPeayCMOTPEH-
Hble HopMaMu ['K orpaHndeHHble BEIHBIE MIpaBa M, B YaCTHOCTH, 3aKperl-
JICHHOE B CT. 26 JXWnImHoro Koekca mpaso MoIb30BaHHS )KIIBIM ITOMeIIie-
HHEM, BOHHKAIOIIEE 110 OCHOBAHUSM, MPETyCMOTPEHHBIM HOpPMaMH CT. 26
JKunumnHoro xoaekca;

— Bonublif koz1eKe, corjlacHo HOpMam CT. 25 KOTOpOro OpraHu3aluu U
rpakIaHe MOTYT IOJYYUTh BOJHBIH OOBEKT BO BIIAJICHHUC U MOJIHOBAHHUC Ha
OCHOBaHHMH TAaKOTO OTPAaHHMYCHHOTO BEIIHOTO IIpaBa, Kak 000coOJIeHHOE
10JIb30BAHUE.

K mpyrum BemHbsIM mpaBaM, NMpexyCMOTPEHHBIM HMHbIMH HOpMamu 'K,
OTHOCSTCS 3aKperuieHHsle B ¢T. 275 'K mpaBa 4ieHoB ceMbH COOCTBEHHU-
Ka JKWJIOTO TOMEIEHHs], B COOTBETCTBUU C KOTOPBIMH YJIEHBI CEMBU yKa-
3aHHOTO JIMLA UMEIOT NPaBO MOIb30BAHUS JKUJIBIM IIOMELIEHUEM B IIpejie-
JIaX, OTPEeICHHBIX HOpMaMH JKIJIHIITHOTO TIPaBa, a TakkKe TpeOOBaTh YCT-
paHECHHs HApyIICHWH WX TpaB Ha JKIIOE ITOMEUICHHWE OT JFOOBIX JIHII,
BKJIIOYast COOCTBEHHUKA JKAJIOTO TIOMETIICHHS.

K uunciy BeniHbIX MpaB B IOPUAMYECKOHN TUTEPATYpe TAKKE OTHOCST IMpa-

2009.-C. 319.
® I'paxcaanckoe mpaBo: Yue6. / Tlox pex. B.®. Slkosresa. — M.: PAT'C, 2003. — C. 334.
7 Burymko B.A. [paxanckoe npaBo: Yueb. moco6.: B 2 u. — Munck: Benopycckas nayka, 2007. —
Y. 1.-C.322.
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Ba WIEHOB NMOTPEOUTENBCKOrO KOOMEpATHBA HA HEIBIKUMOE HMYILECTBO
(rapax, KBapTUPY), KOTOPBIE MEepeAaHbl WIEHaM KOOIepaTHBa B IKCILTya-
TaIMIO0 0 MOMEHTA TOJHOM ymJIaThl MPUYUTAIOUINXCS NTAeBBIX B3HOCOB 32
00BEKT HEABWXMMOCTH U TIEPEBO/Ia HA HUX IIpaBa COOCTBEHHOCTH Ha COOT-
BETCTBYIOLIEE MMYILECTBO, a TAKKE MPABO YUPEKIEHHS] CaMOCTOSATENIBHO
pacIopspKaTbCsl JOXOJaMH, TTOJyYEHHBIMH OT OCYLIECTBIICHUS pa3pelicH-
HOW TPEANPUHUMATENBCKON NEATENFHOCTH W MMYIIECTBOM, MPHOOpPETEH-
HBIM 32 CUCT YKA3aHHBIX JCHEKHBIX CPEICTB'.

C yTBepKICHHEM OTHOCHTENIBHO TOTO, YTO IMPABO YUPEXKIEHHS CaMo-
CTOATEJIBHO PACHOPSDKATHCS JOXOJAMH, MOJyUY€HHBIMU OT OCYIECTBICHUS
pa3pelIeHHON PeAPUHUMATENbCKON NEeSITeNbHOCTH U UMYIIECTBOM, MPU-
OOpETeHHBIM 3a CUET YKa3aHHBIX JCHEXKHBIX CPE/ICTB, SBISIETCS CAMOCTO-
SITEJIHBIM BEIHBIM MIPABOM, TPYIHO COTJIACHTECS MO TOH NMpPUYMHE, YTO B
cootBercTBUU ¢ HOpMamu cT. 280 'K Bce Mmoiy4eHHOE OT WCIIOIh30BAHHS
3aKPEIUIEHHOTO 32 YUPEKACHHEM UMYIIECTBa, a TAKXKe BCE MOIyIEeHHOE 10
HHBIM TPAXKAaHCKO-IIPABOBBIM OCHOBAHUEM IOCTYIAET B ONEPATUBHOE YII-
paBieHue yupexxaeHus. [Ipu 3ToM, B COOTBETCTBHU C HOpMaMH II. 2 cT. 279
'K, mns takoro mMyIiecTBa OOIIUII TPABOBOH pPEXHM OIEPATHBHOTO
YIPaBICHUS N3MEHEH B CTOPOHY NPEAOCTABICHHS YUPEKACHHUIO JIOTIOTHHU-
TEJIbHBIX TIOJIHOMOYMH B OTHOIICHWM YKa3aHHBIX ACHEKHBIX CPEICTB H
MIPUOOPETEHHOI0 32 UX CYET MMYILECTBA, YTO JOMycKaeTcs HOpMaMu II. |
ct. 279 I'K. OngHako GakT pacmupeHus MOJTHOMOUHUI YUPEkKIACHHS B OTHO-
IIEHUU HAa3BAaHHOTO MMYIIECTBA HE SBJIAETCS, MO HAIIEMy MHEHHIO, OCHO-
BAaHUEM JUIsl YTBEPHKACHUS O TOM, UTO IPABO YUPEKIEHUS CAMOCTOSATENIBHO
pacIopspKaThCsl ICHEKHBIMU CPEICTBAMH, HOJyYCHHBIMH OT OCYILECTBIIC-
HUSI Pa3pelIeHHON NPEANPHHUMATENBCKON JIESITEIPHOCTH M MPHOOpPETEH-
HBIM 32 MX CYET UMYIIECTBOM, SIBJIIETCS CAMOCTOSATENFHBIM BEIIHBIM IIpa-
BOM, OTJIMYHBIM OT IIpaBa ONEPaTUBHOTO yIPaBICHUS.

Hanee mpoBenem KiaccH(UKAIMIO BEHIHBIX IIPaB 10 Pa3IMYHBIM OC-

8
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HOBaHHMSIM.

Tak, no Momenmy 603HUKHOGeHUs BEIIHBIC TIPaBa KIACCHPHUIIUPYIOTCS Ha
NIEpBOHAYaIbHOE U MPOU3BOJIHBIE, UTO OTPAXKAET OUYEPEIHOCTh BO3MOKHO-
T'0 IPpUOOPETCHHS BEIIHBIX MPaB CYyOBEKTaAMU TPAXKIAHCKOTO MPaBa.

[TepBoHaYaNBEHBIM BEIIHBIM MPABOM, OE3YCIIOBHO, SIBIISETCS MPAaBO COO-
CTBEHHOCTH, NPEAOCTABIAIONICE YIPABOMOUYEHHOMY CYOBEKTY HanOOINb-
mmii 00beM 00ecreuynMBacMbIX IPABOBHIMH HOpPMaMH BO3MOYKHOCTEH B
chepe skcmTyaranuy 3aKperuIeHHOTO 3a HUM HMYINECTBa, HAHOOJBITHI
CHeKTp HOJ’[HOMO'—II/Iﬁ 110 peanmaupm CBOUX 3KOHOMUHYCCKUX U Iopmu/me-
CKUX MOTPEOHOCTEH C MOMOIIBI0 TaKoro umyiiectBa. [IpenocraBiseMbrid
MPaBOM COOCTBEHHOCTH YIPAaBOMOYECHHOMY JIUITY OOBEM MPABOMOYUIL SIB-
JIIETCSl MPAKTHUUYECKH HMCYEPIBIBAIOIIMM U, 3a HEKOTOPHIM HCKIIOUEHUEM,
HUKEM U HUYEM HE OIPaHUYEHHBIM, YTO cienyeT u3 HopM cT. 44 Koncru-
TYUHUH.

IIpaBo cOOCTBEHHOCTH, SBISACH NEPBOHAYAIBHBIM, CIY)KUT AT FOPUIHU-
YECKOr'0 3aKperieHus Belley 3a TeMU JUIaMU, KOTOPhIM OHU J€HCTBUTEIb-
HO TPHHAJICKAT U KOTOPBIC C TOYKHU 3PEHUS JIOTHKH 3KOHOMHYECKOTO 000-
pOTa BOJIEHBI COBEpIIATH C TAKIMH BEIIAMH JIFOOBIC IEHCTBHS, HE HAPYIIAIO-
e OoOIIeCTBEeHHYI0 0€30IacHOCTh, MpaBa W 3aKOHHBIE WHTEPECHl OKpPY-
JKaFOITHX.

IIpaBo coOCTBEHHOCTH KiacCU(DUIIUPOBAHO KaK IMEPBOHAYAIBHOE B CHITY
TOT'0, YTO M3HAYAJIbHO CO3/JaHHAas (HpOHSBeﬂeHHaH) BCIIIb HOCTyHaeT B YbHO
00 COOCTBEHHOCTB, M TOJBKO TIOCIIE 3TOT0 MOXKET CTaTh 0OBEKTOM MpO-
M3BOJHEIX OT IpaBa COOCTBCHHOCTH OTPaHUYCHHBIX BEIIHBIX ITpaBa.

ITo cytu cBoell M3HAYATBHO YENOBEKY OBLIO TOCTATOYHO OJIHOTO BEIIl-
HOTO TIpaBa — IpaBa COOCTBEHHOCTH, B TIOJTHOIN Mepe peryiupyromero oo-
IICCTBCHHBIC OTHOIICHMS, BOSHUKAIOIINUC B npouecce HUCIIOJIb30BAHUA HpI/I-
HaJUIeKAIMX CYyOBEKTY BeIleH, ONpeAemsIoniero MpUHAJIeKHOCTh BEUTH
KOHKPETHOMY CyOBEKTY M NPEANUCHIBAIONICTO WHBIM JIUIIAM BO3JCPIKU-

BaTbHCs OT COBCPUICHUSA B OTHOLICHUN TAKUX Bemeﬁ KaKHX-JIH00 ﬂeﬁCTBHﬁ,
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HE CaHKIIMOHUPOBAHHBIX COOCTBEHHUKOM.

Bwmecre ¢ TeM, pa3BuTHE OOIECTBEHHBIX OTHOLICHUI, BKIIIOYasi OypHOE
SKOHOMHUYECKOE DPAa3BUTHE, IOACTETHBAEMOE TEXHMYECKHM IIPOrpeccoM,
NIPUBENN K HEOOXOAMMOCTH BBEICHHS B CHUCTEMY TIPaKJaHCKOTO IIpaBa
MHBIX (POM3BOJHBIX) BEIIHBIX NPaB, OCHOBAHHBIX Ha MpaBe COOCTBEHHO-
CTH ¥ IO3BOJIIOIINX JEHCTBUTEILHOMY XO3SIMHY BEIIH, IOPUANYECKH OC-
TaBasiCb €€ COOCTBEHHHMKOM, (PaKTHUECKHM IIepelaBaTh MpPUHAIC)KAIINE
€My BEIIH B XO35HCTBEHHYIO 3KCIUTyaTallliO APYTHM CyOBEKTaM TpakIaH-
CKOT'O 1IpaBa, He SBJISIOLIMMCS X COOCTBEHHHKAMHU.

Tak, B 4aCTHOCTH, IIPaBO XO3AHCTBEHHOTO BEJCHUS U MPaBO ONEPaTUBHO-
TO YIpaBJIeHHs, TEOpHsl KOTOporo ObuIa pazpadborana A.B. BeHeqMKTOBBIM B
40-x—50-x rogax XX BeKa M BHOCIEACTBHM 3aKperyieHa B OCHOBax rpax-
JAHCKOTO 3aKOHOAATENbCTBA 1961 T., MO3BOMNAET BKIIIOYATH B HKOHOMHYE-
CKHI 000pOT UMYIIIECTBO COOCTBEHHHUKA MTOCPEACTBOM IEpEeadl €ro Ha Of-
HOM M3 YKa3aHHBIX BEIIHBIX [IPaB APYFOMY JIMIy 0e3 yTpaTsl COOCTBEHHH-
KOM TIpaBa COOCTBEHHOCTH Ha NepeaHHOe UMYIIECTBO.

[IpousBosHBIME OT mpaBa COOCTBEHHOCTH B IIMBHIIMCTHKE HA3bIBAIOTCS
BCE OCTaJIbHbIC, KPOME MpaBa COOCTBEHHOCTH, BEILIHBIE NPaBa, 3aKPETLICH-
HBIE KaK B cT. 217 u uHBIX cTaThix 'K, Tak ¥ B APYrHX HOPMATUBHBIX IIpa-
BOBBIX aKTax.

Ilo cmenenu nonHOMbL NPEOOCMABNAEMBIX CYOBLEKMY BO3MONICHOCHEU NO
UCNONBL308AHUIO UMYWjecmea (no codepicanuio npaea) BeIIHbIE MpaBa
KJIacCU(UIMPYIOTCS Ha HEOTPaHHUEHHOE BEIIHOE MPaBO, B KAYECTBE KOTO-
pOro paccMmarpuBaeTcsi IpaBo cOOCTBEHHOCTH, M OTPAaHWYEHHBIE BEIHBIC
IIpaBa, K KOTOPBIM OTHOCSTCS BCE OCTAJIbHBIC BEIIHBIC ITPaBa, 3a MCKIIOUe-
HHUEM IIpaBa COOCTBEHHOCTH.

Hanuume B cucteme BEHTHOTO IpaBa OTPaHUYEHHBIX BEIIHBIX MPaB I10-
3BOJISIET JIMLIaM, HE HAJEJICHHBIM IIPAaBOM COOCTBEHHOCTH HAa KOHKPETHYIO
Belllb, HANPUMEP, €AUHBIH MMYIIECTBEHHBIH KOMIUIEKC, MOJIYYUTh TaKOe

HUMYLIECTBO B XO3HﬁCTBeHHyIO OKCITyaTalllio, HAlIpuMep, Ha OJIM3KOM TI0
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COJICPIKAHMIO K MPaBy COOCTBEHHOCTH, IPABE XO3SIMCTBEHHOTO BEICHUS,
OJIHOBPEMCHHO IMO3BOJISIFOT COOCTBEHHUKY TaKOr0 HMYIIECTBA, HE HUMECHO-
IEMY BO3MOXKHOCTH CaMOCTOSTEIILHO 3KCILIyaTHPOBATh CIUHBIA MMYIIC-
CTBCHHBI KOMIUIEKC, BBECTH €r0 B TIPaXIAHCKHIA O0OPOT MOCPEICTBOM
CO3/IaHUS YHUTAPHOTO MPEANPHITUS U Nepeiay eMy YKa3aHHOTO HMYIIle-
CTBa Ha MpaBe XO3IHUCTBEHHOTo BejcHUs. [Ipu 3TOM COOCTBEHHHK COXpa-
HSIET UMYILECTBO 32 cOOOM Ha MpaBe COOCTBEHHOCTH U, B LIEJIOM, KOHTPOJIb
HAaJl eT0 MCIOJIb30BaHUEM.

Takum 00pa3oM, BBEJICHUE B CUCTEMY I'PaKIAHCKOI'O MMPaBa OrpaHHYCH-
HBIX BEIIHBIX MPaB 00YCIOBICHO YKOHOMHYECKOH I1eJIecO00pa3HOCThIO XO-
3SICTBEHHOM KCIUTyaTallui HMYIIECTBA.

Bynyuu mpou3BOJHBIME OT MPaBa COOCTBEHHOCTH, OTPAaHUYCHHBIC BEIIl-
HBIE TIPaBa MPEAOCTABISIOT HECOOCTBEHHUKY YCCUCHHBIN M0 OTHOILCHUIO K
Ty, HAJIEJICHHOMY TPaBOM COOCTBEHHOCTH, O00BEM IOPHIMYECKH Obec-
MMEYCHHBIX BO3MOYKHOCTEH IO HCIOJIH30BAHUIO HMYIIECTBA, MEPEIAHHOTO
CO6CTB€HHI/IKOM JAPYTUM JiulaMm C HeIbro XO3SHCTBEHHOI'O MCIOJIb30BAHMS.

Ilo cmenenu 3a6UcUMOCL_CPOKOB CYUECBOBAHUSL U COOEPICAHUS 02-
PAHUYEHHBIX BeUyHbIX Npas 0T CPOKOB CYIISCTBOBAHHS HEOTPAHHYCHHOTO
BEIIHOTO MPaBa M KEIaHHi CyOBeKTa, UM HAJCICHHOTO, MPaBo COOCTBEH-
HOCTH CJIElyeT MPH3HATh OCHOBHBIM BEII[HBIM MPABOM, a OIPaHUYCHHbIC
BCHIHBIC ITpaBa — 3aBUCUMBIMH BEUIHBIMU ITpaBaMU.

3aBI/ICI/IMOCTI) OrpaHMYCHHBIX BCIIHBIX IMpaB OT IIpaBa CO6CTB€HHOCTI/I B
IOPUIMYECKON JINTEpaType MMEHYeTCs BeDTUKAIBHOM M MPEICTABISET CO-
0011 3aBHCUMOCTB COJICp KaHHsI OTPAHUYCHHOTO BEITHOTO IIPaBa, MPEIOCTaB-
JICHHOTO €ro CyObeKTy, OT YCMOTpPEHHUS! COOCTBEHHHMKA MMYIIIECTBA, Tepe-
JIAHHOTO B XO3SICTBEHHYIO SKCIUTYaTal[MI0 HA OJHOM M3 OrPaHHYCHHBIX
BCHIHBIX IIpas. B HaCTOAMICSC BPEMA BEPTUKAJIbHASA 3aBUCUMOCTH BCUIHBIX

IpaB OT IIpaBa COOCTBEHHOCTH OYE€BUIHO BBITCKACT, HAIIPUMEDP, U3 OIIOCPEC-

2 Butymiko B.A. I'paxzaanckoe npaBo: Yue6. noco6.: B 2 4. — Munck: Benopycckas Hayka, 2007. —
4. 1.-C.316.
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JOBaHHBIX HOPMaMH TPaKJAHCKOTO IpaBa B3aUMOOTHOIIEHIH COOCTBEHHH-
Ka UMYIIECTBA U CO3JJAaHHOTO IO €Tr0 PEIICHUIO YHUTAPHOTO MPEAIPHUSTHS
WIIN YYPEKICHHUS.

Bonee moapoOHO comepikaHue KaxIOro U3 3aKperuieHHBIX B cT. 217 'K
OTPaHWYCHHBIX BEIIHBIX MPAaB M CTEIICHb MX 3aBUCUMOCTH OT IpaBa coOCT-
BEHHOCTH OyIyT PacCMOTpEHHI B Ti1aBe 21 HACTOAMIETO N3JaHHUS.

Takum 00pa3oM, Ha OCHOBE MPOBEICHHOH KiaccH(UKAIMK TpaBo CcOO-
CTBECHHOCTH MOXHO XapaKTEPHU30BaTh KaK IEPBOHAYAIBHOC, HCOTPAHUYCH-
HOE, OCHOBHOE BEII[HOE MPaBO, a UHbIE BEIIHbIE MPaBa — KaK MPOU3BOIHBIE,
OrpaHHYEHHbBIE, 3aBUCHMBIE BEIIIHbIE MPaBa.

CornacHo yTBepxkiaeHuio B.A. benoBa, «orpaHuyeHbl OHU IO CBOEMY
CoIlepXKaHHIO (B CPaBHEHUH C COJCp)KaHWEM IIpaBa COOCTBEHHOCTH) M 3a-
BHCHMEBI B CBOEM CYIIIECTBOBAHHH OT BOJH cobeTBeHHIKaY .

[IpuBenenHas KIacCH(PUKAINOHHAS XapaKTEPUCTHKA CHCTEMBI BEUTHBIX
MpaB B MPOIECCE M3YUCHHUs KAXKJIOTO BEITHOTO MpaBa B OTAEIHHOCTH IO-
3BOJIUT HAWOOJIee TMOJHO OCO3HATH IPOIECC MPHUCBOCHUS COOTBETCTBYIO-
OMX TPaB CYOBEKTY M MOJIHOTY IMPEIOCTABISIEMBIX €My ITOJIHOMOYHN B
TpoIiecce IKCILTyaTalluy IPHHAICKAITUX MY BEIIeH.

Ilo npunaonesxcnocmu cydvekmam TPAXKTAHCKOTO TIpaBa BEIIHBIE TIpaBa
MOJKHO KJIacCH(HUIIPOBATH HA:

— npunaonedcawue QuUIUYeCKUM IUYamM U OPeaHU3AyUsM CO CTaTyCcoM
opuandeckoro auma. K TakoBeIM OTHOCATCS CIEAyIOUINe BEIIHbIE TIpaBa:
MPaBoO COOCTBEHHOCTH, IPABO MOCTOSHHOTO MMOJF30BAHUS 3¢MEIBHBIM y4a-
CTKOM, TPaBO BPEMEHHOT'O TI0JIb30BAHUsSI 36MEIbHBIM YYaCTKOM, CEPBHUTYT;

— npuHaonedxcawue opeanu3ayusM co CTaTycoM ropuamdeckoro muma. K
TaKOBBIM OTHOCSITCS CIIEAYIOIINE BEITHBIC MPaBa: MPaBO XO3SHCTBEHHOTO
BECACHUA U IIPAaBO OIIEPATUBHOTO YIIPABJICHUA,

- npuHaOﬂeofcamue qbu3uttec1<uM auyam. K TakoBBIM OTHOCSTCS Ciie-

10 Benos B.A. I'paxknanckoe npaBo: Ocobennas yacts: Yued. — M.: Hentp IOpUudoP, 2004. — I1.
1334.
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IYIOIIHE BEIIHBIE TpaBa: MPaBO MOXU3HEHHOTO HACIETyeMOTO BIaJCHHS
3eMeNIbHbIM yYacTKOM, MPaBO 4WieHa MOTPeOUTENhCKOTO KOOTepaTHBa MC-
M0JIb30BaTh HEIBIKMMOE UMYIIECTBO (Tapak, KBapTUPY), KOTOPBIE Tepe-
JTAHBI €My B 3KCIDTyaTalUIO IO MOMCHTA MOJHON YIUIATH PUYHTAOIIAXCS
MAeBBIX B3HOCOB 32 O0BEKT HEJABIKIMOCTH U TIEPEBOJIa Ha WIeHa Koomepa-
THBa TMpaBa COOCTBEHHOCTH HAa COOTBETCTBYIOIICE HMYIIECTBO, IIPaBO
MTOJTE30BAHMS KIIIBIM MTOMEIICHNEM, MPEIOCTABISIEMOE WIEHY CEMBH COO-

CTBCHHHKA KUJIOT'O ITOMCIIICHUS.

§ 3. IPU3HAKH BEIIIHBIX ITPAB

Bcewm BelHbIM NpaBaM, HE3aBUCUMO OT UX KJIACCH(UKAIMOHHOMN NpHHA-
JUIS)KHOCTH, TPUCYI PsiJ| CeqU(UUEecCKUX [PU3HAKOB, TTO3BOJISIOIIUX OT-
JIUYUTH BEIHBIC TpaBa OT MHBIX, B TOM YHUCIIE 005I3aTEIbCTBEHHBIX PaXK-
JAHCKHX TIPaB.

B ropunmdeckoil imTepaType, B IpOIEcce aHAIN3a CHCTEMBI BEITHBIX
IpaB K WX MpPHU3HAKaM TPAAUIIMOHHO OTHOCAT CIEAYIOIINE: aOCOIIOTHBIN
XapakTep BEHIHBIX IpaB; OECCPOUYHBIN XapakTep CYIIECTBOBAHMS BEITHBIX
paB; 00BEKTOM BEIIHBIX MIPAB SBJSIOTCS HHIMBHYTH3HPOBAHHBIC BEIIH;
OTpaHUYEHHBINI HOpPMaMH IpaBa MEpedYeHb BEIIHBIX IpaB, a Takke Tiac-
HOCTB'' M myGIaHOCTH 2.

KpoMme mpr3HaKOB, BEIIEISMIONNX BEIIHBIC TpaBa U3 CUCTEMBI TpakIaHC-
KHX TIPaB, BEIIHBIM IpaBaM MPUCYI PSiT CBOUCTB, K KOTOPBIM, B YaCTHOCTH,
OTHOCSITCS CJEAYIONINe: CBOWCTBO (TIPaBO) CIICOBAHWS; 3aIIUTa BEITHBIX
MPaB OCYILIECTBISIETCS NP MOMOIIN CHENUAIbHBIX PABOBBIX CPEICTB; 00-
peMeHeHHe cyObeKTa BEIHOIO IpaBa, CBS3aHHOE C 3KCIUTyaTalueil Bely,

BKJIIOYas BO3JIO’KCHHUE HAa HET'O pUCKa CJ'Iy‘-IafIHOfI rubenu UMyIieCTBa.

" Benos B.A. I'paxarckoe mpaso: Obmias n OcoGernas dacts: Yue6. — Llentp FOpHupoP, 2003. —
C. 435.
12 Butymiko B.A. I'paxaanckoe npaBo: Yue6. noco6.: B 2 4. — Munck: Benopycckas Hayka, 2007. —
Y. 1.-C.329.
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Crenyer OTMETHTb, YTO MPUBEICHHBIE HAMU CBOWCTBA BEIIHBIX IIPAB
OOJIBIIMHCTBOM YUYE€HBIX paccMaTpUBAIOTCA Kak WX mpu3Haku. OpHako
OIIHOOYHOCTh TAKOT'O MOAXOJA BIIOJIHE JIOTHYHO oOocHoBan H.A. Asep-
YEHKO, COITTaCHO MHEHHUI0 KOTOPOTO0 U CBOWCTBO CIEJOBAaHUS, U BEIIHO-
IIPaBOBbIE CIIOCOOBI 3alIUTHI BEICTYNAIOT KaK MPOSIBICHUE YCTAHOBIEHHOTO
HOpPMaMH TPaXJaHCKOTO NPaBa PeXHMMa BEIIHOTO IpaBa M NPHMEHSAIOTCS
KaK CJICAICTBHE OTHECEHHS COOTBETCTBYIOIIETO IpaBa K KAaTETOPHU BEII-
HBIX °, T.€. TIOC/Ie TOr0, KaK MPUMEHHMOE TPABO YK€ KIacCH(DUIPOBAHO
Kak BemHoe. To K€ OTHOCHTCA M K YCTaHOBJICHHOMY HOPMaMH I'pa)<IaH-
CKOTO IpaBa OOPEMEHEHMIO JIMIA, OO0JIaJAIoIIero BEUIHBIM IIPaBOM Ha
HUMYIIECTBO, CBSI3aHHOMY C OOS3aHHOCTBIO IO €ro HaJJIeKalleMy cojiep-
KaHWIO, TpexycMoTpeHHord HopMmamu cT. 211 T'K mmsa cyOpekroB, obma-
JAIOUIMX MPaBOM COOCTBEHHOCTH, a TAaKKe OOSM3aHHOCTHIO HECTH, MO 00-
meMy TpaBUITy, PUCK CIIy9aiHOHM THOeIr UMYIIECTBa, YCTAHOBICHHOMN IS
ero coOCTBEHHHKOB HOpMami cT. 212 T'K.

IIpu HecoMHeHHOH cnpaBeATMBOCTH MpuBeaeHHOro H.A. ABepueHko yT-
BEPIKJCHUSI CIIEIyeT OTMETHTh, UTO TOHATHE «PEKHM» WIIH, 4TO Oyzaer 0o-
Jiee BEPHBIM, «IIPABOBOH PEXHMM» IPUMEHHMO HCKITIOYUTEIFHO K 00BEKTaM
TPaKIaHCKOTO TIPaBa M, B YaCTHOCTH, K BEIIAM, ¥ HE MOJICKHUT IPHMEHE-
HUIO B OTHOIIEHUH IIPABOBBIX HOPM, B TOM YHCIIE U TE€X, COBOKYITHOCTH KO-
TOPBIX COCTAaBIJISIET MOAOTPAcih I'PaKAAHCKOTO IIPaBa «IIPaBO COOCTBEHHO-
CTH M JIpyTHE BEIHBIC MPaBa», UMEHYEMYI0 HAyKOH I'pakKIaHCKOTO IpaBa
KaK «BeIlHOe NpaBo». Hare yTBepxkaeHHE OCHOBAaHO Ha TOM, YTO HEMO-
CPEICTBEHHO IIPABOBBIE HOPMBI, BXOJSIIUE B HUCCIEAYEMYIO IOAOTPACib
TPaKIaHCKOTO TIpaBa, KaK pa3 SIBISIOTCSA TEMH IPABOBBIMHU CPEIICTBAMU, C
TIOMOIIBI0 KOTOPBIX TOCYJapCTBO yCTAHABIMBACT TOT WM MHON IPaBOBOM
PeXKHMM MMYIIECTBA B 3aBUCHMOCTH OT CYOBEKTa BEIIHbIX IPaB, (PU3NIECKHUX

XapaKTEPUCTUK UMYIIECTBA, €T0 MPCAHAZHAUYCHUSA U WHBIX (I)aKTI/I‘wIeCKI/IX )51

13 paxcranckoe npaso: Yue6.: B 3-x t. / Iox pexn. AL Cepreesa. — M.: TK Ben6u, 2008. — T. 1. —
C. 598.
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IOPHINYECKUX OOCTOSTENHCTB NMPHOOPETEHNST MMYIIEcTBA B (DaKTHIECKOE
BJIaJICHHE.

HpI/IBeJIeHHI)Ie BBIIIEC MPU3HAKU BEIIHBIX MPaB MPUMEHUTEIIBHO K COBpPEC-
MEHHOMY YPOBHIO Pa3BUTHS I'PaXKIaHCKOTO MpaBa M SKOHOMUYECKHX OTHO-
LIEHUH B ONPENEICHHOW CTENEHH SIBIISIFOTCS YCIOBHO NPUMEHHMBIMH 10
[PUYMHE OTCYTCTBHSI BO3MOXXHOCTH PACHPOCTPAHEHHS BCEX HA3BAHHBIX
MPU3HAKOB KO BCeM 03 MCKIIFOUCHHS! BELIHBIM MIPaBaM B MOJHOM 00beMe.

Bwmecre ¢ TEM, YCJIOBHAA BO3MOXHOCTH NPUMCHCHHA HAa3BAHHBIX IMPHU3-
HAKOB KO BCEM BCIIHBIM IIpaBaM HE CHMXKACT WX 3HAYCHUSA KaK IIPU3HAKOB,
MO3BOJISIIOIIMX OTTPaHUYMTH BELIHBIE IIpaBa OT WHBIX IIpaB, MPELyCMO-
TPEHHBIX CHUCTEMOI TPaKAaHCKOTO NpaBa M CIIOCOOCTBYIOIIMX BEPHOMY
aJ[peCHOMY TPHUMEHECHHUIO YKA3aHHBIX BBIIIE CBOMCTB BEUIHBIX MPaB, T.C.
CBOWCTBA CJIEJJOBaHUs, COOTBETCTBYIOIINX BEI[HOMY IIpaBy CIIOCOOOB 3a-
LIMTHI U HAJlaTaeéMbIX Ha CYOBEKTa BEIIHOIO-MpaBa OOPEMEHEHHH, a TaKKe
BEPHOMY MOJICJIMPOBAHUIO TPAXKIAHCKO-NIPABOBBIX OTHOIICHHH, BO3HH-
KaloIIMX Ha OCHOBE HEMOCPEICTBEHHO BELIHBIX ITPaB.

Kpome Toro, yuutsiBast TOT (akT, 4To B KJIaCCU(HUKALUK BEIIHBIX IIPaB
€IMHCTBEHHBIM TOJTHBIM, BCEOOBEMITIOIINM BEIIHBIM TPABOM SIBIISETCS
MIPABO COOCTBEHHOCTH, a BCE OCTAJIbHBIC BEUTHBIC TIPAaBA PacCMATPUBAIOTCS
KaK [POM3BO/IHBIC M 3aBUCHMbIE OT HETO IPaBa C OrPaHUYCHHBIM COJIepIKa-
HUEM, TO U IPUMCHCHUE MOJHOT'O MECPECUH MPU3HAKOB BCIIHBLIX ITpaB CJIc-
AYCT CYUTATb BO3MOXKHBIM JIMIIb K IpaBy CO6CTBCHHOCTI/I. K OrpaHU4cH-
HBIM BEIIHBIM IIPaBaM IPUMEHHMBIE K INpPaBy COOCTBEHHOCTH IpPU3HAKH
MOTYT OBITh HPUMEHEHBI OTPAaHWYEHHO, B COOTBETCTBHU C COZAEP’KaHUEM
Ka)/I0r0 MPOU3BOAHOTO TPABA.

AHanu3upyemble MPU3HAKHK BEI[HBIX MPaB MPUMEHHUTEIFHO K COBPEMEH-
HOMY YPOBHIO pasBUTHUA HI/IBI/IHI/ICTI/I‘ICCKOf/i MBICJIM U CUCTEMBI I'paXaaH-
CKOT'O NpaBa UMEIOT HIDKECIIEAYIOIee COJepIKaHue.

Takoi npu3Hak, Kak abCco0mHbll Xapakmep 6ewHblX npae, YKa3blBaeT

Ha TO, YTO:
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— HA OCHOBE BCIIHBIX IPAB BO3HUKAIOT aOCOJIOTHBIC HMPABOOTHOIICHHUS
CO crieru(pUUSCKIMU MPU3HAKAMHU, XapaKTEPUCTHKA KOTOPBIX MPUBE/ICHA B
§ 6 TaBBI 4 HACTOSILETO M3JAHUS;

— BCIIHBIC TPaBa U, B YACTHOCTH, HETIOCPEICTBCHHO MPABO COOCTBEHHOC-
TH, TIPEIOCTABIISIIOT €r0 CYObEKTy a0CONIOTHBIC (B Ipe/enax YCTaHOBIICH-
HOT'O IPaXKIAHCKOTO MPABOIMOPSIIKA), T.€. HEOIPAHUYEHHBIE BO3MOXKHOCTH
CaMOCTOSITENILHOTO €AMHOJIMIHOTO OCYLIECTBICHUST (PAKTHUECKOTO U IOpH-
JHUYECKOTO TOCIOACTBA HaJl PUHAICKAIICH CYyOBEKTY BEIIBIO;

— roCyIapCTBO TPH MOMOIIH CUCTEMbI ITPAYKIAHCKOTO IPaBa U MEXaHU3-
Ma TOCYAapCTBEHHOTO MPUHYKICHUS 00CCIICUHBACT aOCOMIOTHYIO 3aIlIUTY
OT HapyIICHUS JIFOOBIMU JINIIAMH KaK IpaBa COOCTBEHHOCTH, TaK U OIPaHU-
YEHHBIX BEIIHBIX MIPAB, YTO BHIPAXKAETCS B MPEJOCTABICHHH KaK COOCTBEH-
HUKY, TaK U CYOBEKTY OrPAaHMYEHHBIX BEIIHBIX. [IPAaB PABHOrO apceHaja
MPaBOBBIX CPEJCTB /ISl 3aIUThI BELIHOTO IPaBa Kak B CIIyyae HE3aKOHHOTO
BBIOBITHSI IMYIIECTBA U3 BIAACHUS CyOBEKTa, TaK M I YCTPAHECHHUS HHBIX
HApPYIICHHA, HE CBA3aHHBIX C BBHIOBITHEM HMYyIecTBa. [Ipu 3TOM CyOBEKT
OTPaHWYCHHOTO BEIIHOI'O MPaBa UMEET FOPUANICCKH 00CCIICYCHHYIO BO3-
MOXHOCTh HCIIOJIb30BaTh 3akperuieHHbie B ['K mpaBoBbie cpeacTBa 3aliu-
ThI, B TOM YHUCJIE HEMMOCPECTBEHHO MPOTUB COOCTBEHHUKA I/IMYH.IGCTBaM.

VY CIOBHOCTh MPUMEHEHHUST aHATU3UPYEMOT'0 MPU3HAKA K OPaHUYCHHBIM
BEIIIHBIM [PaBaM COCTOMT B TOM, YTO OHHM HE MPEIOCTaBJISIOT UX 00Jajia-
TEJISIM BO3MOYKHOCTH HEOTPaHMYCHHOTO TOCIOJCTBA HAaJ HMYIICCTBOM, a
HA000POT, OIPAHUYMBAIOT TAKOBOE B HHTEPECaX COOCTBCHHUKA HMYIIICCTRA.

Beccpounviii xapakmep cyujecmeosanus 6euHblX npas, Kak UX MpU3HAK,
MOJ{YEPKUBAET TO OOCTOSATENHCTBO, YTO CYHIECTBOBAHUE MPUOOPETEHHOTO
CyOBEKTOM BEIIHOIO MpaBa, Mo 00IeMy MPaBUITy, HE OIPAHUYCHO KAKUM-
JU00 TPaKIAHCKO-NPABOBBIM CPOKOM, T.C. IOPHANYECKH, U, CIICAOBATEIIb-
HO, BEIIIHOE MPaBO BO BPEMEHH MOXET CYIICCTBOBATH OECCPOYHO, YTO B

OoJIbILICH CTENEHW MPUMEHUMO K NpaBy COOCTBEHHOCTH, Ha OECCPOYHBIN

1% [Toopobee o cnocobax 3auume 6euHbIX NPag cm. TIaBy 22 HACTOSIIETO H3AHMS.
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XapakTep CyIIeCTBOBaHHUS KOTOPOTO yKa3BIBAIOT HOPMEI 1. 5 cT. 210 T'K.

CpOK CyI€CTBOBaHUA OTPaHUYCHHBIX BCUIHBIX IIpaB, IO o6meMy ImpaBH-
JIy, MOXET OBITh YCTaHOBJICH CO6CTBCHHI/IKOM UMyI1eCcTBa, MEPCAaHHOIO
JIpyroMy CyObeKTy Ha oJHOM H3 3akperuieHbl B 'K orpaHuueHHBIX Beml-
HBIX TIpaB. OJIHAKO B MpoLEcce IKCIUTyaTalli UMYIIECTBA MOXKET BO3HHUK-
HYTb PsII OOCTOSITENBCTB CYOBEKTHBHOIO M OOBEKTHBHOTO CBOWCTBA, Ha-
MIPaBJICHHBIX Ha MPEKpANIeHNE KaK IpaBa COOCTBEHHOCTH, TaK M CIEIOBa-
TEJIbHO, OTPAaHWUYCHHBIX BCHIHBIX IIpaB, KaK IIpaB, IMPOU3BOAHBIX OT IIpaBa
COOCTBEHHOCTH, B CIy4ae UX yCTAaHOBJICHHUS 0e3 yKa3zaHHs CpOKa JeHCTBHA
100 ¢ yKa3aHHEM CpoKa JIeHCTBHUS, HO 0 MOMEHTA ero HacTyruleHus. Tax,
CYIIECTBYIOIIEE BEIHOE MPAaBO MOXKET OBITH NMPEKPAIICHO B CIEIYIOMINX
CITydasix:

— BO-TIEPBBIX, [0 PEUICHUIO 00JaaTeNs MpaBa B CIydae BHIOBITHS BEIIN
U3-TIOZ €r0 TOCIOJICTBA B COOTBETCTBUHU C CAMOCTOSATENHHO COPMHUPOBAH-
HOW 1 T0OPOBOJIFHO BEIpA)KEHHON BO BHE BoJiel. Pemenne oOmanarems Be-
ITHOTO NIPaBa O €ro MpeKpalleHNH B OTHOUICHUU ONpEeAETIeHHON BeIlu sB-
JsieTcsl 0OCTOSITENbCTBOM CYOBEKTUBHOTO CBOWCTBA, CBSI3aHHBIM HEINO-
CPE/ICTBEHHO C BOJICH YKa3aHHOTO JIMIA, HAIPaBJICHHOW, HalpuMep, Ha 3a-
MEHy BelIM OoJiee HOBOM, Ha Mepeady BEIIN APYTUM JIMLIAM B CHITy OTCYT-
CTBHSI B HEl HEOOXOIUMOCTH, Ha OCBOOOXKIIeHHE cebsi oT OpeMeHH conep-
YKaHWA BEIlH, TOTPEOHOCTh B KOTOPOH OTHAa U T.II.

— BO-BTOPBIX, B pe3ysbTare (PU3NUECKOro M3HOca (CTapeHusi), MpUBe/-
IIEro K MOJHOMY pa3pyLICHHUIO BELIH WM BCIEACTBHE €€ MOTpedsIeHus 00-
JlaJiaTeNeM BEIIHOTO 1paBa (C ero pa3pelieHus — APYTuM JIHLOM);

— B TPETHUX, IOMHUMO €TO BOJIM ITOCPEIACTBOM YHUUTOXKCHUS WIIM XHIIIE-
HUSI COOTBETCTBYIOIIET0 HMYIIECTBA APYTUMH JIHIIAMH.

CrnenoBaTenbHO, TaKOM IPHU3HAK, KaK OSCCPOUHBIN XapakTep BEIIHBIX
IpaB, ABJIACTCA YCIOBHO NMMPUMEHHUMBIM HE TOJIBKO K OTPaHUYCHHBIM BCII-
HBIM TIpaBaM, HO ¥ HEMOCPE/ICTBEHHO K IIpaBy cOOCTBEHHOCTH, BO-TIEPBBIX,

B CUi1y (l)I/I3I/I‘-IeCKI/IX CBOICTB UMylHiecTBa U, BO-BTOPLIX, B CUITY cy61)e}<—
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THBHOTO YCMOTpPEHHS, B IIEPBYIO 0Uepens, o0ragarens nmpaBa cOOCTBEHHO-
CTH, ¥ BO BTOPYIO — 00JiaiaTesicii OrpaHUYEHHbBIX BEI[HBIX MPaB, KaK Mpas,
MIPOU3BOJIHBIX OT MpaBa COOCTBEHHOCTH.

Obvekmom BeyHbIX Npas AGNAIOMCA UHOUBUOVATUIUPOBAHHBIE BEeUfU.
[IpuBeaeHHbIN NpU3HAK B COBOKYIMHOCTH C Ha3BaHWEM H3Yy4aeMOro IpaBa
TPaXXIAHCKOTO OIPEENIeT XapaKTePUCTHKY TIpakIaHCKO-TIPAaBOBBIX 00B-
€KTOB, Ha KOTOPBIE MOXET PaCIPOCTPAHATCS MPaBO COOCTBEHHOCTH H APY-
THE BEIlIHbIe paBa. Tak, B KayeCTBE OOBEKTOB BEIIHOTO MpaBa MOTYT OBITh
HUCKIIOYUTENLHO BEIIM, TO0J KOTOPBIMU CIIEyeT MOHMMATh CO3JaHHBIE
MPUPOAOH WM TPYAOM YEJIOBEKa U MAaTepUAIM30BAHHBIE B MPOCTPAHCTBE
OOBEKTHI, CITy)KAaIME yIOBICTBOPCHUIO PA3IIUYHBIX MOTPEOHOCTEH JIOICH.
B aT0if cBs31, HA YTO yKa3bIBANIOCH BHINIE (CM. § 1 TIaBBl 8 HacTOAMIETO
W3[aHHA), TAKOE UMYIIECTBO, KaK, HAIPHMEp, pa3IHIHbIC BUABI YHEPTHUH,
moTpeOIsIeMoi Yepe3 MPUCOSAMHEHHYIO CETh, OOBEKTaMH BEIIHBIX IPaB
OBITH HE MOTYT I10 MPUYHUHE OTCYTCTBHS, UX MaTEpHATU3aIllMU B MMPOCTPAH-
CTBE, TAK)KE€ KAaK M PEe3yNbTaThl MHTEIUIEKTYAIbHON AEATEeIbHOCTH, Mpe-
CTaBIISIONINE COOOH HEe MaTepHaI30BaHHBIC MBICITH HX CO3IaTes.

[Ipu >TOM TPUPOAHEIA Ta3, MOMEIICHHBIH B Ta30BBIi OAJJIOH, 3JICKTPH-
YyecKast DHEprus, 3aKIIOYCHHAs B aKKyMYJSITOPHYIO OaTapero I HHOU
OBEIIECTBICHHBI UCTOYHUK SHEPTHH, MOTYT OBITH OMOCPEIOBAHBI IIPABOM
COOCTBEHHOCTH, HO HE B BUJIEC DHEPTHH, a B BHJIC MAaTEPHUAIbHBIX 00OBEKTOB
(Bemeii), B KOTOPBIX SHEPTUs 3aKIO4eHa. To K€ OTHOCUTCS W K DHEPTHH
B3pBIBa, KOTOPask MOXKET OBITh 0OBEKTOM BEIIHOTO MpaBa TOJIBKO B CIydyac
€c MaTepHai3aliy B KAKOM-JTHOO M3JICIINU, HAPIMEp, CHAps/Ie K apThII-
JIEpUICKON yCTaHOBKE, pyYHOU TpaHaTe, MHBIX Ooenpunacax H T.II.

Bemmm, Ha KOTOpBIE PAacIIPOCTPAHACTCS BEIIHOE MPaBO, MOTYT OBITH OII-
peneneHsl Kak WHANBUAYATbHBIMU, TaK U, IPUMEHUTEIHHO K COBPEMEHHO-
My YPOBHIO pPa3BHTHUS TPa)JIaHCKO-TIPABOBBIX OTHOIICHWUH, POJOBBIMH

NpU3HaKaMu, Ha 4YTO CIIPaBCIJIMBO 06pa1uaeT BHUMaHue B.A. BI/ITyHIKOIS.

13 Buryniko B.A. I'paxpanckoe npaBo: Yue6. noco6.: B 2 u. — Munck: Benopycckas nayka, 2007. —
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OpHAaKO COBOKYIHOCTH BEUICH, ONpeeIeHHBIX POIOBBIMHU MIPU3HAKAMH IS
ueneﬁ BEOIHOIO IIpaBa, JOJKHA OBITH WHAWBUAYaJTIU3UPOBaHA, T.€. BBIACIIC-
Ha 13 o0Iel COBOKYIMHOCTH OJHOPOAHBIX BelIeH KaKk COBOKYIHOCTb, IpH-
HaJUIeXallasl Ha OJHOM M3 BEIIHBIX NPaB ONPEICICHHOMY CYOBEKTY.

Tak, HanpuMmep, B Cily4yae XpaHEHUs OJHOPOIHON MO BUIY, Ka4eCTBY U
CTOMMOCTH CEIIbCKOXO03SHCTBEHHONW MPOMYKIIMU PA3HBIX MPOM3BOAUTENCH B
00I1IeM IeHTPaTN30BaHHOM XPAHIUIHIIE, MPOIYKINS IIPAMEHHUTEIHFHO K Ka-
KIOMY HPOU3BOJUTEINO MHAUBUAYAIIUZUPYETCA 1O BECY, JNCHCKHBIC CPEI-
CTBa, NepelaHHble 0aHKy Ha XpaHEHHe IO JO0roBOpY OaHKOBCKOTO CHeTa
pa3HBIMH CYOBEKTaMH, IPUMEHUTEIBHO K TPaBy KaKIOTO U3 HUX, HMH/UBU-
QyaJIU3UPYIOTCS 10 CyMME.

B cBsi3u ¢ TeM, 9TO 00BEKTaMH BEIIHBIX TIPaB MOTYT OBITh KaK HHAWBUIY-
QIFHO OTIPECTICHHBIC BEIIH, TaK W WHINBHUIYaTHA3HPOBAaHHAS COBOKYITHOCTD
POIOBBIX BEIEeH, MBI B Ka4eCTBE MPH3HAKA BEIIHBIX IIPaB YKa3blBaeM HE Ha
HH/IVBHTY aTbHO-OIIPEIEIEHHBIA 00BEKT (BEIllb), YTO UMEET MECTO B COBpE-
MEHHOM FOPHIUYECKOM JIUTepPaType, a Ha 00bEKT HHIMBUYATU3UPOBAHHbIN,
B KOTOPBIN BXOJST KaK MHIUBUAYAJILHO OINpPENEICHHbIE BEIIM, TaK U BElly,
OIIpEeJICTICHHBIC POIOBBIMHE TIPH3HAKAMI, HO WHAWBUIYaJIM3HPOBAHHEIC B Ka-
YyecTBe 00BEKTA BEITHBIX IIPAB.

Heo0xoanMocTs MHANBHAYAIN3AUN OOBEKTOB BEIIHOTO IIpaBa 00ycCIIo-
BJICHA, BO-TIEPBBIX, €r0 a0COJIOTHBIM XapaKTEePOM, MPEIOCTaBISIONINM O/l
HOMY TEPCOHU(DHIMPOBAHHOMY CYOBEKTY OIpEACICHHbIE OOecIeYeHHbIe
HOpMaMH IpaBa BO3MOXKHOCTH B OTHOIICHUU MUMYILECTBA U MPEANUCHIBAIO-
LIeMy BCEH OCTalbHOH COBOKYITHOCTH CyOBEKTOB BO3AEP)KHBATBHCS OT Ca-
MOCTOSITEIPHO COBEpPIICHUS KAaKUX-THOO ICHCTBUII B OTHOIICHHH TaKOTO
AMyIIecTBa, YTo 0e3 MHIUBUAyaTU3alil OOBEKTOB BEITHOTO IIpaBa OCY-
IIECTBUTH OBIJIO OB HEBO3MOXHO B CHJIY CYIIECTBOBAHHUS B IMPOCTPAHCTBE
OOJIBILIOrO KOJMYECTBA OJMHAKOBBIX Belllei, T.e. BElled Toro e ponxa u

Ka4deCTBa, CITOCOOHBIX K CMEIICHHIO. BO-BTOpLIX, 0e3 WHAWBUAYaJIU3alun

Y. 1.-C.321.
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00BEKTOB BEIIHBIX IPaB HEBO3MOXHO INPHUMEHATH 3akpemieHHble B 'K
CIIOCOOBI UX 3aLIMTHI, YTO JIMIIAET 00JIaaaTelNs BEHOTO MTpaBa IpeloCTaB-
JICHHOW NPaBOBBIMM HOpPMaM{ BO3MOXKHOCTH CBOOOZHOTO HCIIOJIb30BAaHUS
MIPUHAAJICKAIIET0 €My UMYILECTBaA.

OepanuyenHblii HOpMamMu NPasa nepeyeHsb 6euyHbIX npae Kak Ux MpU3HaK
YKa3bIBaeT HA TOT (haKT, YTO BHUIBI BEIIHBIX IIPaB MOTYT OBITH yCTaHOBIIE-
HBI UCKITIOUYUTEIHHO MIPAaBOBEIMH HOPMaMH, a 3TO UCKIIFOYAET BO3MOXKHOCTD
YCTaHOBJIEHUS CYOBEKTaMH 10 CBOEMY YCMOTPEHHIO BEIIHOTO TMpaBa, He
3akperuieHHoro B ['K uiiu vHOM HOPMAaTHBHOM IIPAaBOBOM aKTe.

Iloo enacnocmvio Bemnbix npaB B.A. benos nmonumaer o0yt n3Bect-
HOCTH BELIHBIX IPaB BCEM TPETHUM JIMIAM, a TaKKe HE0OOXOIMMOCTh TOCY-
JapCTBEHHOW PETHCTPAINY NPUHAIECKHOCTH BEIIHBIX IIPAB Ha OT/ICIBHBIC
00BEKTHI, B YACTHOCTH, BEII[HBIC IIPaBa Ha HEIBIXKUMBIC BEILH.

Ilpusnax nybauunocmu BEIIHBIX TIpaB, pacrpocTpaHsembii B.A. Bu-
TYHWIKO JIMIIb Ha IIpaBoO CO6CTBCHHOCTI/I, paccMaTpuBaACTCA MPUMEHUTEIIBHO
K HMMYLIECTBY, UCIIOJb3yEMOMY B IPEIIPUHUMATEILCKOH JEATEIBHOCTH
KaK peanusyemas rocyAapcTBOM BO3MOXHOCTb ONPEENICHHs HAIPABICHUS
WCIIONIb30BaHMs TAKOTO MMYILECTBA B COLMANbHBIX Lensix. [Ipu abcomort-
HOW CHPaBEUIMBOCTH YCTAHOBJICHHS TAKOTO NMPHU3HAKa B yCIOBHAX TIPaX-
JAHCKO-TIPAaBOBBIX OTHOIIEHHWH Ha Tepputopun Pecrmybmmku Bemapycs, mo
HaIlleMy MHEHHIO, ero CIeAyeT paclpOCTPAaHUTh M HA TaKHUe BEIHBIE Ipa-
Ba, KaK MPaBO XO3AHCTBEHHOTO BEJCHHSA, NMPABO ONEPATUBHOIO YIIpaBiie-
HUS, a TAK)KE Ha BEIHBIC NIPaBa, CBA3aHHBIE C UCIOIb30BAHUEM 3€METbHBIX
y4dacTkoB. Hail BEIBOJ OCHOBAH Ha TOM, YTO BEUIH, UCIONb3yEMBbIE B IIPe]-
MIPUHUMATENBCKON JEITEIBHOCTH, MOTYT OBITh OOBEKTOM HE TOJIBKO IpaBa
COOCTBEHHOCTH, HO M APYTUX Ha3BAHHBIX HAMH BEIIHBIX MPaB.

Takum 006pa3oM, COBOKYITHOCTH PAaCCMOTPEHHBIX INPH3HAKOB BEIIHBIX
mmpaB ¢ MPUBCACHHBIM COJACPKAHUEM ITO3BOJIACT KJ'[aCCI/I(bI/IHI/IpOBaTI) mpaBo
CyOBEKTa B OTHOLICHUM BEIM KaK BEIHOE U, CJICJ0BATEIBLHO, IPUMEHHUTH

K TakoMy INPaBy npucywue emy ceolicmed, 3HaUCHHE KOTOPBIX COCTOUT B
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CIIEAYIOIIEM.

Obpemenenue cybvekma 6ewHo20 Npasa, CEA3AHHOE ¢ IKCNIyamayuei
6ewyu, BKIItOUasi 00s3aHHOCTh HECTU PUCK CIIydailHOHW rmOein MMyIIecTBa,
KakK CBOMCTBa BELIHBIX IIPaB, YKa3bIBacT Ha YCTAHOBJICHHYIO HOPMaMH CT.
211 T'K o0s3aHHOCTH CyOBEKTa IpaBa cOOCTBEHHOCTH, IO 00IIEeMYy ITpaBu-
Ty, HECTH OpeMsl COAep KaHus MPUHAUISKAIET0 eMy HMYIIECTBa, U ycTa-
HOBIIEHHYI0 HopMaMmu cT. 212 T'K 00s3aHHOCTB, 110 00meMy MpaBUILy, IPH-
HATH Ha ce0st HeOIAronpusATHbIE SKOHOMUYIECKUE TIOCIIEICTBHS CIy4ailHOM
ru0enu, MopYd WM MOBPEXKICHUSI CBOEr0 UMYIIECTBA. YUYHUTHIBas TO 00-
CTOSITENBCTBO, YTO OTPaHMYECHHBIE BELHbIE MTPaBa KIaCCU(UINPYIOTCS KaK
MIPOM3BO/IHBIC OT MpaBa COOCTBEHHOCTH, yYKa3aHHbBIM NPH3HAK B ITOJHOM
Mepe MOXXHO paclpoCTpaHUTh NMPAKTHUECKH Ha BCE, 32 UCKIIOUYECHUEM Cep-
BUTYTa, OTPaHHUYCHHBIC BEIIHbIC NMpaBa. K cepBUTYTy yKa3aHHBIA NMPH3HAK
HE NMPUMEHHUM B CHIIy TOTO, YTO MMYIIECTBO, OOPEMEHEHHOE CEPBUTYTOM,
HE BBIOBIBACT W3 BIaJCHHUS CyOBeKTa, 00JIagaroniero Ha TaKkoe UMYIIECTBO
IIPaBOM COOCTBEHHOCTH.

Csoticmeo (npaso) credosanus, 3akperienHoe B cr. 216 T'K, pacmpo-
CTpaHsIOIIee CBOE JCHCTBHE HAa OTpaHWYCHHBIC BEIIHBIE IpaBa M Mpeay-
CMAaTpPUBAIOLIEE NX COXPAHEHHE 32 CyOBEKTOM OrPaHWYEHHOTO BEIIHOTO
IIpaBa B TOM CiIy4yae, KOTJa MPaBoO COOCTBEHHOCTH HA MMYILECTBO, Iepe-
JIlAHHOE Ha OJIHOM M3 OTPaHMYEHHbBIX BEIIHBIX IPAB, NEPEXOJUT K JPYroMy
JIHLLY.

Tak, B cirydae nepexo/ia npaBa COOCTBEHHOCTH Ha €IMHbBIA NUMYILECTBEH-
HBII KOMIUIEKC K JIPYroMy JIMIy, YHUTApHOE NpeInpHsaTHe, y KOTOPOro Ta-
KOW MMYILECTBEHHBIH KOMIUICKC HaXOIWTCSA Ha IIpaBe XO3sI{CTBEHHOTO Be-
JICHUS, 10 O0IIEMy NPaBUILY, COXPAHIET YKa3aHHOE OIPAaHMUCHHOE BEIHOE
TpaBo 3a CO00H, YTO MoATBep K IaeTcs Hopmami cT. 281 T'K.

CBOMCTBO clieIOBaHHS TaKXKe MPHUCYILE IPAaBOMOYHUSIM COOCTBEHHHUKA Iie-
penaHHbBIM COOCTBEHHHKOM HMYIIECTBa HECOOCTBEHHHKY BCIIC/IICTBUE y4a-

CTHUS B 00513aTE€ILCTBEHHEIX MMPaBOOTHOLICHUAX, KOI'/la CMCHA COOCTBEHHHKA
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MMYIIECTBA, MPaBOMOYHUS Ha KOTOpOE TEpeJaHbl B paMKax 00sS3aTebCTBa,
HE JIMIIIAeT HECOOCTBCHHHUKA PaBa WX OCYIIECTBICHUS B TCUCHUE yCTAHOB-
JICHHOTO 00513aTEIbCTBOM CPOKa.

IonmpoOHBIi aHATN3 0053aTEIHCTBEHHBIX MPABOOTHOIICHUN MPOBEACH B
pazznene [V HacTosiero u3aanusi.

3awuma eewnvix nPas ocyuecmensaemcs npy NOMOWU CneyuailbHuIxX npa-
806b1X cpedcme, K KOTOPHIM HayKa IpakIaHCKOTO IIpaBa OTHOCHT BHHIMKA-
LIMOHHBIN MCK M HEeraTOpHbIM MCcK. Ha3BaHHBIE MTpaBOBbIE CPECTBA AJI 3a-
IIUTHl UHBIX TPOKIAHCKUX IpaB, HE SBISIONIMXCS BEIIHBIMH, HE TPUMeE-
HAIOTCA.

IMonpoOHEIl aHanW3 CHOCOOOB 3aIUTHl BENIHBIX IMPaB M HPOLEAYPE
NIPUMEHEHHSI COOTBETCTBYIOIUX MPABOBBIX CPEJICTB MPOBEJEH B IIaBe 22

pazzena III HacTosiLero u3gaHusl.
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I'JIABA 2. IIPABO COBCTBEHHOCTH
B CUCTEME BEIIIHBIX ITPAB

§ 1. COBCTBEHHOCTB B CUCTEME OBIIIECTBEHHBIX OTHOIIEHUA

Bemm, Ha 4TO yKa3pIBaOCh B MPEABIAYIICH IJIaBE HACTOSIIETO H3IaHMS,
SBIIIIOTCS HEMPEMEHHBIMH CITyTHHUKAMH YeJOBEeKa Ha MPOTSDKEHWUH BCEi
€ro JKM3HU C MOMEHTa POXKICHUSI U JI0 CMEPTH. BHE 3aBUCUMOCTH OT TOTO,
CYILIECTBOBAN JIM YEJIOBEK B paMKax rocylapcTBa, MPEACTaBISIOLIEIO CO-
00l crcTeMy MOJUTHYSCKOTO YIPaBICHUS obmectBoM,'® 1, ciegoBaTelb-
HO, B paMKaX yCTaHOBJIEHHOW T'OCYJapCTBOM CHCTEMBI IIpaBa B e¢ 00BEK-
TUBHOM, (OPMaJIM30BaHHOM CMEICIIE, JTHOO BHE TOCYIAPCTBEHHOTO YCT-
poiicTBa U, clefoBaTeabHO, BHE paMOK (OpMabHOTO MPpaBa, OH, YEIOBEK,
C MOMEHTa CBOETO TMOSBIEHUS Ha 3eMJie 3aHUMAJICSl TEM, YTO MPUCBAUBAI
MPOJYKThl PACTUTENILHOTO, & BIOCIEICTBUU U )KUBOTHOTO MHUPA, a TaKkKe
MIPUPOJHBIE HCKOIaeMBbIe, HCIOIB3yEMBIC IIIOIBMH B IIPOIECCE OOIIECT-
BEHHOT'O MpPOM3BOACTBA. «OTHOWIEHUE YENIOBEKA K BEIM “KAaK K CBOEH”,
ormedaer C.C. Anekcees, HeceT B cebe MryOOKHe IpHUPOAHBIE Havdalla, Ko-
TOpBIE BMECTE C TEM OIPEeIMEUYHBAIOT (DYHIaMEHTAIbHBIE OCHOBHI BHYT-
PEHHETO MHpa YeJIOBeKa C T€X €ro CTOPOH, KOTOPhIE UMEIOT XapaKTep Cy-
ry0o0 JIMYHOH, TyXOBHOU Cy6CTaHHI/II/I»17.

IIpucBoenue 4ea0BEKOM MPOJYKTOB PACTUTEIBHOIO U KHUBOTHOIO MHUpPaA
MIPOUCXOIMIIO ¥ TIPOJOKACT IMPOUCXOAUTH B CHITy OOBEKTUBHON MOTPEO-
HOCTH JIIOJICH B INMHUIIE, SBIAIONICHCS HE3aMECHUMBIM HCTOYHUKOM SHEPTHH
JKU3HH YelloBeka. [IpuBeieHHOe HaMU BBICKA3BIBAHHWE O TOM, YTO TIPOIECC
MIPUCBOCHUS YEIOBEKOM MPHUPOIHBIX PECYPCOB HEM3MEHHO COMPOBOXKIAET
€ro BeCh MEPHOJ] 3€MHOTO CYIIECTBOBAHHUS, T.€. C MOMEHTA MOSBICHUS HA

3emie NEpBOT0 YCIOBCKA, OTHOCUTCA K 3HAHUAM allpUOPHBIM, MOATBECPIK-

' [Toopobree o nowsmuu «zocydapcmeo» cm.: Manbkosekuii U.A., Ba6mmesna C.C. CyGbeKTsl
rpaxkaaHckoro npasa: Monorpadus. — Mucuk: Monoaexnoe, 2010. — C. 440-458.
17 Anekcees C.C. IIpaBo cobcrBennocTu. [Ipobiemst Teopun. — 3-¢ U3, nepepad. u gomn. — M.: Hop-
Ma, 2008. - C. 13.
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JAeMBIM TE€M, YTO COBPEMEHHBIH YeJIOBEK, KaK M YeJOBEK JIF000ro MCTO-
pHYECKOTO TIepHOfa, JUISI CBOEr0 HOPMAJIBHOTO CYIIECTBOBAHHS JOJDKEH
CXKXCOAHCBHO HOTpe6HHTL MPOAYKTHI NUTaHU. CJ'IeI[OBaTeIII)HO, TaKUC IIOHS-
THSL, KaK «MOE€» U «HE MOE», T.€. Uy>KO€, IMMaHEHTHbI CO3HAHUIO YeJIOBEKa
BHE 3aBHCHMOCTH OT CYILIECTBOBAHMSI SKOHOMHUYECKON CHUCTEMBI, a TaKkKe
CHCTEMBI IIPaBa, BKIFOYAsl BEIIHOE MPABO, B COBPEMEHHOM €T0 IIOHIMAaHHH.
[To muenmro P.C. BeB3enko, «apxandHoe akruiaeckoe 00iajaHue BeIaMH
<...> OBUIO Bcerja, HaYMHAs C TOTO JHS, KOTJa MEepPBbIA YEJIOBEK OCTABUII
cebe i OyayIIero UCIOJIb30BAHUS MAJKy, KOTOPOH OH COMBAJ ILTOMBI C
nepesa. C TOro ke IHsS Havajgach M 3alluTa MOJO0HOTO oONamaHus (Ha
YpOBHE caMoroMon)»' .

Be3 coMHEHHS MOXXHO YTBEpXIATh O TOM, UTO IIEPBBHIA YEIOBEK, HaXe
MIPEATIOIOKUTENFHO CYIIECTBOBABIINI BHE PaMOK: COIIMANBEHON TPYIIIEI, CO-
[UATBHON CHCTEMBI, TMOO COBPEMEHHBINH UENOBEK, OKA3aBIIMKCS HM30JIUPO-
BaHHBIM OT OOIIeCTBa, HAIIPUMEP, HA HEOOUTAEMOM OCTPOBE, MCUXOJIOTH-
YeCKH, Ha YPOBHE CBOCTO CO3HAHHs, OyJET CUUTATh CBOMM BCE, YTO OH OT-
OepeT y mpUPOJBI U, CICIOBATSIBHO, TPUCBOUT. COTIIACHO BEPHOMY YTBEp-
x)aennro C.C. AlekceeBa « <...> MHCTHHKT ‘“‘CBO€il COOCTBEHHOCTH B Ja-
JIEKNe BpeMeHa IOIMBIIM3AIMOHHOM ATOXHU MPOSIBII ce0s Kak OAWH U3 ca-
MBIX CHIIBHBIX H HEOJOJTMMBIX HHCTHHKTOB <...> »'".

IIcuxudeckoe 0CO3HaHKUE TOTO, YTO KAKOM-TO IPUPOIHBIM NPOAYKT NPU-
HaJJICKUT Y€JIOBCKY, HCCOMHCHHO BBIPA3UTCA B €TO Z[eﬁCTBPIHX o coxpa-
HEHHUIO CBOCTO COOCTBEHHOTO MPOJYKTa OT MOPYH U €ro OXpaHe, B TOM
YHCIe W OT XHUBOTHBIX, C IIEIBbI0 JNanbHelIero notpedinerus. CorimacHo
crpaBemuBoMy yTBepxkaeHuI0 M. A. [TokpoBCKOTO, «yKE TICHXUKE TPUMH-
THBHOTO YeJIOBEKa CBOMCTBEHHO WYBCTBO, UTO BEIIb, MOOBITas WM Clie-
JaHHas UM (Hampumep, youTas Au4b, MOWMaHHAs phIda, CIENaHHOE Opy-

KHUC U T.)I.) MPUHAJICKUT €MY; KOHCUHO, BCAKOC IMOCATATEIBCTBO HA OTY

'® Ppaanckoe mpaBo: akTyanbHbie npoGiemMsl Teopun u npaktuky / [lox pen. B.A. Benosa. — M.:
IOpaiit-Uznar, 2007. — C. 535.
1 Anekcees C.C. IIpaBo cobcrBennocTu. [Ipobiemst Teopun. — 3-¢ U3, nepepad. u gomn. — M.: Hop-
Ma, 2008. - C. 78.
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BemIb OyAeT omymaThcs UM Kak HeKoTopas o0uaa 1Mo ero agpecy u Oyzaer
BBI3BIBATH COOTBETCTBYIONIYIO PEAKIHION . «... JIMIIeHHEe COBCTBEHHOCTH
WM OTpaHMYEHHE Ha BIajieHHe, Kak yTBepxknaer B. JlonbHuk, nedopmu-
PYIOT NICUXHMKY W B3pPOCIJIOTO YENIOBEKA, AENAI0T €ro arpecCHBHBIM, 3aBHCT-
JTMBBIM ¥ BOPOBATHIMY .

Oco3HaHuE YeI0BEKOM TOTo (hakTa, YTO OH NMPHCBOWI IMPHUPOIHBINA MPO-
IYKT, CIIOCOOCTBYET (JOPMHPOBAHHIO TICHXUYECKOTO OTHOIICHHS YEIOBEKa
K POYKTY KaK K CBOEMY, T.€., TOBOPS A3BIKOM COBPEMEHHOM SKOHOMUYEC-
KO HayKH, KaK K CBOel COOCTBEHHOCTH. DTO, KaK YK€ YKa3blBaJIOCh BBIIIIE,
SIBJISIETCSI OO0y KIAIOIM MOTHUBOM JJIsl COBEPILEHHUS YEIOBEKOM (paKkTHye-
CKHX JICHCTBUH, HaNpaBJIEHHBIX HA OXpaHy CBOETO, T.€. CBOEH COOCTBEHHO-
CTH, OT TIOCSTaTeNILCTB KUBOTHBIX, €CITH YEJIOBEK KUBET BHE COIIMYyMa, MIIH
OT IOCATATENBCTB APYTHX WICHOB COLMyMa. Takue AeHCTBUS YElIOBEKa B
MEPHOJ €r0 CYIIECTBOBAaHUS BHE PaMOK (HhOpPMaIbHOTO TMpaBa ObUTH 00Yy-
CJIOBJICHBI €r0 €CTECTBEHHBIM JKeJIaHWEM, COXPAaHHUTh JUI ce0s T0OBIThIE UM
MIPOMYKTHI MUTAHUS KaK Ba)KHEHILISe CPEJCTBO CYLIECTBOBAHMS, U (aKTH-
YecKu ObUIM 00YCIIOBJIEHBI JKEJIAHWEM YeJI0BeKa COXPaHUTh CBOIO JKU3Hb.

B cuiy coBepueHnst 4eIOBEKOM, NMPOXKUBAIONIMM B YCIOBHUSIX COIAAIIb-
HOMH TpyIIbl, JEHCTBUI, HAIIPABIEHHBIX Ha COXPAHEHHUE CBOETO UMYIIECTBA
OT MOCATATENbCTB APYTUX WICHOB TPYIMIbI, OHU, APYTHE WICHBI COLUAIb-
HOH T'pyMNIbI, HA ICUXUYECKOM YPOBHE BBIHYKICHBI BOCIIPUHUMATh TaKOE
HUMYIIECTBO KaK 4yKOe€, NMpPUHAJIekKAIee OJHOMY KOHKPETHOMY IIHILY,
OCYIIECTBIISIIONIEMY OXpaHy UMYILECTBA.

Bwmecre ¢ Tem, BHE paMOK ()OPMaIbHOTO 1paBa, OTHOLIEHUE TPYIIIBI JIUIT
K HMMYIIECTBY, NMpPUHAUISKAIIEMY OIHOMY CyOBEKTy, KaKk K Hy>KOMYy, HE
HCKJIIOYAeT BO3MOXKHBIX ITOTBITOK TPYIITBI WIIN OTACNBHBIX €€ YIEHOB MPH-
CBOUTH cede 4y)Koe MMYIIECTBO MOMHMO BOJIM JIMIIA, KOTOPOMY 3TO UMY-

IIECTBO JCUCTBUTENHHO MPUHAIEHKHUT, T.€. €r0 cOOCTBeHHUKA. Jlaxke dop-

2 TTokposckuii 1.A. OcHoBHBIE IpoGIIeMBbl rpaxkaanckoro npasa. — M.: Craryt, 2001. — C. 192.
2! TTonwuuk B. Henocnyusoe autst 6uochepsr. — M., 1994, — C. 52-53.
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MaJbHOE TIPaBO M TOCYNApCTBEHHAS CHCTEMa C MPHCYIIUM eil ammapaTtoM
HpI/IHy)KI[eHI/IH nu CHCTCMOﬁ HaKaszaHus4, CyIlICCTByIOI_HI/Ie B paMKaX BBICOKO
pa3BUTON COBPEMEHHOM LMBWIM3ALWU, HE CMOIJIM YCTPAHUTh NPAaBOHAPY-
IICHUS TPOTUB COOCTBEHHOCTH, CBS3aHHBIC C IMOPYCH WM U3BSITUEM HMY-
IIeCTBA Y COOCTBEHHHUKA IIOMHMO €TI0 BOJIH.

Takum 00pa3oM, Ha OCHOBE NPHUBEACHHBIX BBIIIC YTBEPIKICHUNH MOMXKHO
MIPUATH K BEIBOIY O TOM, YTO TICHXHYECKOE OTHOIICHHE OJJHOTO YeIOBeKa K
I/IMyHleCTBy KaK K CBOGMy H, CJICA0OBATCIBHO, IICHUXUYCCKOC OTHOIICHUC
JIpYIrux JIOJEH K TAKOMY MMYLIECTBY KaK K U4y>KOMY, BO3HUKAET y YEJIOBE-
Ka Ha YPOBHE €ro MOJICO3HAHUS W IPUCYIIIE JIFOIM C MOMEHTA MOSIBICHHS
YeNoBeKa MPUMEHUTEIBHO K JIFOOBIM YCIOBHSM €r0o CYIIECCTBOBaHUS (B
paMKax COIMaTbHOM TPYIIHI, COUATFHON OOITHOCTH, THOO BHE TaKUX pa-
MOK, HallpuMep, Ha HEOOMTaeMOM OCTPOBE, HA XyTOpE, B JICCHOM CKHTE H
T.11.). OTHONICHHE 4YeloBeKa K HEOOXOMUMBIM €My JUIS JKU3HH BeIlaM,
c(hOpMHUPOBAHHOE HA YPOBHE MOJICO3HAHMS C MOMEHTA POKIACHUS YCIIOBE-
Ka, HC MOJXKET 3aBHCETh M HE 3aBUCHUT OT CYIICCTBYIOIICH KOHOMHUYECKOM
CHUCTEMBI U CHCTEMEI IPaBa yYCTaHOBICHHON B KOHKPETHOM T'OCYAapCTBE.

CornacHo BepHOMY yTBepkAeHUIO B.A. BuTymko, «oTHOIIEHHE IHLA K
BEIIM MIMEET ECTeCTBCHHBIC, HATYPAIMCTUICCKUE, IKOHOMUYECKHIE, TEXHHU-
Yeckne ¥ WHBIE OCHOBaHHS, OOYCIIOBIICHHBIE W3BJICUCHHEM ITOJIE3HBIX
CBOWCTB BeIlM, UCIIONB30BaHNEM €€ (YHKIIMOHAIBHBIX BO3MOXHOCTEH, NH-
TepecaMu BO3JCHCTBHS YETIOBEKA Ha OKPYIKAIOIIYTO HpI/IpO}Iy»ZZ.

Cucrema mpaBa, B MPUHIUIEC HE CIIOCOOHAs C(HOPMHUPOBATH Y YEIOBEKa
YYBCTBO COOCTBEHHOCTH, BIIOJHE CITIOCOOHA MPUTYIUTH €0 B OTHOIICHHUH
OTIPE/ICIICHHOTO MMYIIECTBA, YTO MBI HAONFOJAN B MEPHO] CYIIECCTBOBA-
aust CCCP, xornma 6e3pa3inyHOe OTHOIICHUE JIFONIEH K CpefcTBaM MpOM3-
BOJZICTBA KaK K FOCy]lapCTBeHHBIM, O6H_H/IM, T.C. HC CBOUM, l'lpI/IBeI[O K Kany

COIMATUCTHYECKOTO CIoco0a MPOM3BOJACTBA. Takoil HCXOJ IKOHOMHUKH

2 Butymiko B.A. I'paxaanckoe npaBo: Yue6. noco6.: B 2 4. — Munck: Benopycckas Hayka, 2007. —
Y. 1.-C.327.
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CCCP 6511 HEn30€XeH B CHIIy OTCYTCTBHSA JIEHCTBUTEIEHOTO COOCTBEHHH-
Ka COLMAIIMCTHYECKOT0 UMYIIECTBA M, KaK CJIEACTBHE, PABHOIYIIHOTO OT-
HOUICHUA K HEMY OKCIUTYaTUPOBABHINX MMYILICCTBO pa6OTHI/IKOB, Y KOTO-
PBIX Ha NCHUXMYECKOM YPOBHE OTCYTCTBOBaJla 3aMHTEPECOBAHHOCTH B €TO
COXpaHEHHH W NpUyMHOKeHuH. [IprieM paBHOAYIIHOE OTHOLIEHHE K CO-
UATHCTHYECKOH COOCTBEHHOCTH M €€ HEpAaIlMOHAIBHOE HCIIOJIb30BAHUE
HaOmoganice Ha ()OHE MOCTOSHHON MaccoBOH NpomaraHibl, MPU3BIBAIO-
el K 00paTHOMY.

Ilo HamemMy MHEHHIO, IPUYMHOM TAKOIO OTHOILLEHMS YEJIOBEKA K COLua-
JIMCTHYECKON COOCTBEHHOCTH SIBJISIETCSI BPOXKJICHHOE YYBCTBO COOCTBEHHO-
CTH YeJIOBEKa, KOTOPBIH CIIOCOOEH K Oepe)kKHOMY OTHOLICHHUIO U PAIlMOHAIb-
HOMY HCIIOJIb30BaHUIO TOJIBKO TOTO, YTO CYMUTAET CBOHMM, YTO B IEPHOJ
CCCP noarsep)xaanochk MacCOBBIM CTPEMIICHHEM K PACXHUILEHHUIO TOCyaap-
CTBEHHOT'O MMYIIECTBA, T.€. HE CBOETO, C LIEJIbI0 OOPAIEHUsI €0 B CBOE, a
TaKXKe SKOHOMHYCCKH 3D (DEKTHUBHON ISSITEIBHOCTHIO MOOHMIIBHBIX MOIIOJb-
HbIX MMPOU3BOACTB, NPUHAJICKAININUX, XOTb U HE3aKOHHO C TOYKU 3PCHUA
npaBoBoro pexnma CCCP, oTeNbHBIM YaCTHBIM JIMIAM B TIPOTHBOIIOJIOXK-
HOCTBb T'POMO3KOM M, KakK cleacTBHE, Hed(P(EKTHBHON TocyaapcTBEHHOM
9KOHOMHKE COBETCKOTO Meproja. «B Halm BeK 3KCHEPHMEHT MO MacCOBOMY
JUIICHUIO JIFO/ICH YaCTHOW COOCTBEHHOCTH SICHO TTOKa3all, YTO MPOTHBOACH-
CTBHUE 3TOMY UHCTHUHKTY OCJIACT n}oneﬁ HE JIy4dlI€, a Xy»XKe€, 4YeM OHU MOIJIN
OBl OBITD, BIIAJICH OHH COBCTBEHHOCTBION .

[anee cinemyer BOIpoc O TOM, MOYKHO JI OTHOIICHHE YEJIOBEKa, JKUBY-
IIIEr0 BHE CBSI3U C OOIIECTBOM, K CBOEMY MMYIIECTBY, T.€. OTHOLICHHE Ye-
JIOBEKa K MMYILECTBY, CyLIECTBYIOIIEE BHE PaMOK COIMyMa, pa3paboTaH-
HBIX YYEHBIMH JKOHOMHUYECKHX 3aKOHOB M (h)OPMAIBHOTO TpaBa, T.C. Ha
IICUXUYECKOM YpPOBHE, CUMTATh OTHOIICHHEM COOCTBEHHOCTH, JTHOO OHO
CYILIECTBYET TOJBKO KaK COLIMATbHOE OTHOIIEHHE U MOXET Pa3BHBATHCA B

06IlIeCTBe. IIJ'IH OTOT'O CICAYCT BBIACHUTH 3HAYCHUEC JAaHHOI'O TCpMHHA B OT-

% Nonsuuk B. — Vkas. cou. — C. 53.
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PBIBE OT M3BICKAaHUH COBPEMEHHBIX OOIIECTBEHHBIX HAYK.

Tak, coBpeMEeHHOE MOHSITHE «COOCTBEHHOCTBY» B OTPBIBE OT HCCIIEIOBa-
HUI ’KOHOMHMYECKON HayKH pacCMaTpHUBAETCs KaK «MaTepHaJbHbIC [[CHHO-
CTH, MMYIIECTBO, NPHUHALICKALME KOMY-HUOYb <...>»°', UTO OTpakKaer
JICUCTBUTENILHOE TPOUCXOXK/ICHNE JaHHOTO TEPMUHA OT TEPMHUHA «COOCT-
BEHHBIN», T.€. «MOI», «YIOBIECTBOPSIOUINIA MOH COOCTBEHHBIH HMHTEPEC),
«TpPUHAIISKAINA MHE», M yKa3blBaeT Ha TO, YTO MOHATHE «COOCTBEH-
HOCTB» IPUCYIIIE JIFOOOMY YeJIOBEeKy Ha IMCHXHYECKOM yPOBHE, T.€. BHE 3a-
BUCHMOCTH OT TOTO, CYLIECTBYET OH BHE PaMOK COLIMAIIbHOI OOLIHOCTH
(omuH) 1160 cpenyn cebe MOIOOHBIX B paMKaxX CeMbHU, HALUH, TOCY1apCTBa,
HA YTO yKa3bIBaJOCh BBIIIIE.

Takum 00pa3oM, OTHOIICHHEM COOCTBEHHOCTH CIEIYeT CUYUTATh He 00-
LIECTBEHHOE OTHOILEHUE 10 OBOJLY MMYILECTBA, a ICUXUUYECKOE OTHOLIE-
HHUE YelI0OBeKa K CBOEMY MMYIIECTBY KaK K COOCTBEHHOMY, CIIOCOOHOE Cy-
IIECTBOBATh BHE paMOK COLIMyMa M CHCTeMEI mpaBa. [Ipu aToMm comeprkanue
MIPUBE/ICHHOTO YTBEP)KJCHUS HE CJIEAYyeT TPAKTOBAaTh KakK OOIIECTBEHHOE
OTHOILIEHNE, BO3HUKAIOIIEE MEXy 4eJI0OBEKOM U BEIlIbl0, KOTOPOE B IPUH-
LIUIIE€ BOBHUKHYTh HE MOXET B CHJIy OTCYTCTBHSI BTOPOM CTOPOHBI, HATUYUE
KOTOPOH SBIIIETCSI HENPEMEHHBIM YCIOBHEM BO3HHKHOBEHHS JIOOBIX 00-
LECTBEHHBIX OTHOLIEHUM.

B 37100 cBsI3U HeENb3s COTNIACUTHCS C BHICKA3aHHOM B IOPUIUYECKON JIU-
TepaType TOYKOU 3peHHUs, COTIACHO KOTOPOU «KaTeropus “coOCTBEHHOCTH”
BHE OOLIECTBa, KOJUIEKTHBA, TPYMIBLI JIFOJEH HE MOXKET CYIIECTBOBATH,
<...> COOCTBEHHOCTh pEaJN3yeTCs] BHYTPH OOIIECTBA MOCPEACTBOM OIIpe-
JIeTICHHO! 00IecTBeHHON (hOpMBI, T.. OHA HE caMma Bellb, a CBSI3M, OTHO-
LIEHUS MEXTY JIFOIBMH 110 TOBOY Bellen <.. >»%, KOTOpas (BbICKa3aHHAsS
MBICJIb) TT0 CYTH CBOEH He SIBJIIETCSI HOBOM M MOBTOPSIET YTBEP)KICHHUS, He-

onHOKpaTHO BbIckazaHHble muBmiIncTamMu CCCP, B cBOlO odepenb OCHO-

24 Oxeros C.1., IlIsexosa H.IO. — Ykas. cou. — C. 740.
» Konbacun JI.A. CoGCTBEHHOCT, [PaBo COOCTBEHHOCTH: PEAIbHOCTD M CYXJCHHs. — MUHCK: AKa.
MB/JI Pecni. benapycs, 2009. — C. 12.
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BaHHBIE Ha 9KOHOMHUYECKHX Bo33peHusx K. Mapkca.

be3yciioBHO, ypoBEHb pa3BUTHSI COBPEMEHHOTO O0IIIECTBA, BHICOKAsI CTe-
MeHb 0000IIeCTBIICHUSI IPUPOTHBIX PECYPCOB, BKIIIOUAsl HETIOCPEICTBEHHO
MIOBEPXHOCTh 3eMJIM U €€ Heapa, a Takke MHOrue cepbl 00IECTBEHHOTO
MIPOM3BO/ICTBA TTO3BOJIIOT B HACTOSIIIIEE BPEMs C JJOCTATOYHOW CTETEHBIO
JOCTOBEPHOCTH YTBEPIKIIaTh, YTO B OOJBIIMHCTBE CIy4acB B COBPEMEHHOM
MHPOYCTPOICTBE BHE pPaMOK OOIIECTBEHHBIX OTHOIICHHH, BHE pPaMoOK
B3aMMOJICHCTBHS UYeIOBEKa JAPYT C JIPYroM HE MOXKET CYIIeCTBOBATh (HC-
MOJIB30BAaThCSA) U COOCTBEHHOCTb, TOJ] KOTOPOM MBI MOHMMAeM MpUHAIJIe-
Kaliee KOMy-To UMyIecTBO. Ho connann3upoBaHHbIi B BEICOKOI CTEleHH
€Hoco0 MCIOJIb30BaHMsI COOCTBEHHOCTH, T.€. CAMOI'0 UMYIIIECTBA, B PaMKax
ITOCTOSIHHO CYIIECTBYIOIINX OOIICCTBEHHBIX OTHOIICHUH HE MOXKET CIIy-
JKUTH OCHOBaHHEM JUTSI TTOIMEHEI TIOHSTHH.

B 3T0if cBsI3HM clemyeT KOHCTaTUPOBAaTh, YTO TEPMUH «COOCTBEHHOCTH)
0003HaYaeT MMYIIECTBO, CIOBOCOYETAHME «OTHOIIEHHE COOCTBEHHOCTH
03HAYaIOT NCUXMYECKOE OTHOLICHHE COOCTBEHHHMKA K BEIM KaK K CBOEH, a
HE OTHOIIEHHMS I10 TIOBOJY BEIIW MEXKAY JIIOJbMHU, KOTOPBIE CIIENyeT Ha3bl-
BaTh OOIIECTBCHHBIMH OTHOMICHUSMH COOCTBEHHOCTH, & MIPUMEHHUTEIBHO K
COBPEMEHHOMY YPOBHIO Pa3BHUTHS CHCTEMBI IpaBa — MPABOOTHOIICHUSIMHA
COOCTBEHHOCTH, TaK KaK BHE PaMOK IIPAaBOBOTO PETYIMPOBAaHHSA B HACTOS-
ee BpeMsi UMYIIECTBO HE MOXKET OBITh MPOU3BEIEHO, TOOBITO U3 MPUPOI-
HOW CpeJibl, UCTIOIB30BAHO H T.II.

Y4uuTHIBas BBICOKHI YPOBEHB Pa3BUTHSI COLUANBHBIX CBA3CH, B IIMBIIIH-
CTHKE CIIOXHJIOCh MHEHHE O TOM, YTO «COOCTBEHHOCTb — 3TO OOIIECTBEH-
HOE OTHOIICHHE. be3 OTHOIIeHns MpyTuX JIHIl K MpHHAAIeKAImel codcT-
BEHHHKY BN KaK K Uy»OH He ObTo OBl M OTHOIICHHH K HEelf caMoro coo-
CTBEHHHKA KaK K CBOCH» "

W3 npuBeneHHON LUTATHI CIEAYET, YTO €CIM K JIUIY, UMEIOIIEMY B CBO-

2 T'paxnanckoe mpaBo: Yueb.: B 3-x 1. — 7-e u3z., nepepab. u jor. / Iox. pen. FO.K. Toncroro. — M.:
Ipocnexrt, 2009. — T. 1. — C. 402.
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€l COOCTBEHHOCTH, HAIPUMEp, JOMaAb, MPUAYT OJHOCEIbUAHE U CKaXYT,
YTO OHM CYHTAIOT ATy JIOMIaJh HE €ro, TO M CaM XO3SIMH JIOIIagu HeMen-
JICHHO C 3TUM COTJIACUTCS M OTKaXKETCsI OT AKHUBOTHOTO.

Ha nam B3ri1s171, COOCTBEHHHMK JIOLIAHN HE TOJIBKO HE OTKAXETCS OT CBO-
el cOOCTBEHHOCTH, OT CBOEro MMYIIECTBA, HO, HA00OPOT, C OTPOMHBIM
PBEHHEM U BCEMH JIOCTYHNHBIMU €My CIIOCOOaMH CTaHET JOKa3bIBaTh JAPY-
THM JIFOASM MPUHAUICKHOCTD JIOIMIaJ UMEHHO €My, 00siCh €€ IOTepATh.
[IpumMepHO Takoe pa3BUTHE MOIYUIIN OOIIECTBEHHBIE OTHOUICHUS MEXKIY
JIOABMH TI0 TIOBOJy COOCTBEHHOCTH Ha Tepputopuu Poccum B Havase XX
BEKa, B IE€PUO/] pacKyJlaunBaHusl HanboJiee 3aKUTOYHBIX KPECTbsH, KOTO-
pBI€ COTPOTHBISUTUCH 00OOIIECTBICHUIO X MMYIIECTBA HECMOTpPS Ha ycC-
TAHOBJICHHBIE HOPMaMH IpaBa TpeOOBaHMSA O €ro Iepegade B KOJIIIEKTHB-
HYIO (KOJXO03HYI0) COOCTBEHHOCTH, T.€. HAa YPOBHE IICHXWYECKOI'O OCO3Ha-
HUS TOTO, YTO UX JIUIIAIOT UMYIIECTBA.

OmnwucaHHOE BBIIIE TOBEJCHNE MPHCYIIE YETIOBEKY B CHITy €TI0 IPHPOJHBIX
Ka4yecTB, OJJHUM M3 OCHOBHBIX CPEIH KOTOPBIX CIEIyeT IMpU3HaTh ero 0e3y-
JIEP’)KHOE CTPEMIICHHE K OKPY)KCHHIO ceOsi BCEBO3MOXHBIMH BeIllaMH, MO-
3BOJISIFOLIIMMHE YEJIOBEKY CO3/1aTh CBOE COOCTBEHHOE JKH3HEHHOE MPOCTpaH-
CTBO.

CrnoxuBIIasicsl B COBPEMEHHON IOPHANYECKON HayKe KOHLEMIHS cOOCT-
BEHHOCTH Kak OOIIIECTBEHHOT'O OTHOIIIEHUS, & HE UMYIIECTBA, Oa3upyeTcs Ha
M3BICKAaHMSX IIMBUIMCTOB COBETCKOTO IMEpHOJa, KOTOPHIE, M0 Beeil BeposT-
HOCTH, 3aUMCTBOBAIM MPUBEAEHHBIN BbIe Noaxod u3 TpyaoB K. Mapkca,
pacLIMpPeHHO TPAKTysl ero BbicKasbiBaHUA. Tak, B.II. Kameimanckuii yTep-
KIIACT, YTO «HENb35 OTOXKIECCTBILTH MOHATHE “COOCTBEHHOCTDH” C IMOHATHEM

2
"', ccinasich Ha yTBepikaeHne K. Mapkca o Tom,

“UMyIIeCTBO” M “BEIIb
qTO «CO6CTBCHHOCTB €CTh OTHOILICHUC onpe;[eneHHHx JIMI K MaTepI/IaJ'IBHBIM

Oiaram Kak K CBOMM, KaK K IMPUHAJICKAITUM I/IM))28 1, pasBUBasg TE3UC K.

2 Kampimasckmii B.I1. IpaBo cobcTBeHHOCTH: mpeneibl u orpanudeHus. — M.: JOHUTHU-JAHA,
3akoH u npaso, 2000. — C. 11.
% Mapxe K., Burensc ®. — Cou. — T. 46. — . 1. — C. 479.
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Mapkca, no0aBnsieT: «<...> H, COOTBETCTBEHHO, — OTHOIIICHNE BCEX JIPYTUX
JIUI] K YKa3aHHBIM OJlaraM Kak K 9yKuM, He IPUHAJICKAITUM M»>.

OnHako, Kak OTMEUYAIOCh BBIIIE, PACIIUPUTEIHLHOE TOJKOBAaHUE YTBEP-
skaennii K. Mapkca He siBisieTcss HOBBIM U BO BCIO HUCIIOJIb30BajiOCh IIUBU-
nuctamu coerckoro nepuona. Tak, FO.K. ToncToit yTBepkaaer, uTo or-
peneneHne COOCTBEHHOCTH KaK OTHOIIEHHS JMIa K BEIIM SBISACTCA HE
MTOJTHBIM. YYEHBI OTMEYaeT CIeIyIolee: «IOCKOIBKY COOCTBEHHOCTD He-
MBICIIIMa 0e3 TOro, YTOOBI APYTHE JIHIIA, HE SBISIONIHECS COOCTBEHHUKAMH
JAHHOM BEIH, OTHOCHUJIMCh K HEHl KaK K 4y)KO#, COOCTBEHHOCTh O3HAYaeT
OTHOULIEHHE MEXIY JIIOJbMHU IO MOBOAY Bewein’ .

OCHOBBIBasICh, 10 HAIllEMy MHEHHIO, Ha TPUBEICHHOM BbICKa3biBaHuH K.
Mapkca U y9eHbIX coBeTckoro mnepuona, B.I1. HukutkiHa omnpenenser cod-
CTBEHHOCTb KAaK «OTHOLUEHUS] MEXY JIOAbMHU IO IIOBOAY Beww» . Bmecre
C TeM, CJIOBOCOYETAHHE «OTHOIICHHE JINIA K BEIIN» M CIOBOCOYCTAHHUE
«OTHOIIIEHUE MEXIY JIIOJAbMH IO TOBOJY BEIIW» HAIMOJHEHBI a0COJIIOTHO
Pa3HBIM COJIEp’)KaHWEM W YKa3bIBAlOT B MEPBOM CIIydyae Ha MCUXUYECKOE
OTHOIIICHHE JIMA K HAXOJAIIEMYCsS B €ro O0JaJlaHUM HMYIIECTBY KakK K
CBOEMY, a BO BTOPOM — Ha OOINECTBEHHOE OTHOIICHHE, BOZHUKAIOIIEE Me-
KTy CyOBEKTaMH B IpoIlecce HMCIIONB30BaHUA TaKOTO OOBEKTa TpaXkIaH-
CKOTrO IpaBa, Kak Bellb. [IepBoe BO3MOXKHO BHE PaMOK COLIMyMa, BTOPOE —
TOJILKO B TOM cllydae, KOTJIa YeJIOBEK CYIIeCTBYeT B OOIIecTBe cebe Imo-
no6ueix. [Ipu 3ToM yxe Bo Bpemena K. Mapkca u, COOTBETCTBEHHO, B Ha-
cTosiee BpeMs OOIICCTBCHHBIC OTHOIICHUS COOCTBEHHOCTH CYIIECTBOBA-
JIM ¥ NPOJOJDKAIOT CYIECTBOBATh HE MHAYE, KaK B paMKax MPaBOOTHOILIE-
HUH, yperyJInpoBaHHBIX HOPMaMH IpaBa COOCTBEHHOCTH B TOM FIIH HHOM
uX (hopMaNbHOM BEIPAKECHUH.

HNurepnperupys Boicka3biBaHue K. Mapkca, yueHble Kak COBETCKOIO I1e-

» Kamsrmanckwii B.IT. ~Yka3. cou. — C. 11.
* Tpananckoe npaso: Yue6.: B 3 1. / Iox pen. A.IL Cepreesa, FO.K. Toncroro. — M.: TIBOIOJI;
JI.B. Poxnnkos, 2001. — T. 1. — C. 340.
3 I'paxknanckoe npaBo Poccun: Yacts nepsas: Yueb. / Ilox pen. 3.1. Ipidynenko. — M.: IOpucrs,
1998. - C. 258.
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puojaa, Tak U COBPEMEHHOCTH, He BocHpuHsuin noaaep:xxkannoe [.O. Illep-
meHeBu4YeM alCcoNOTHO BepHoe yTBepxkaenne M.M. ChepaHckoro, co-
[JIACHO KOTOPOMY «COOCTBEHHOCTH (objective) ecTh BCIKOE MMYIIECTBO, U
BEKCEeIIb €CTh MOsI cOOCTBEHHOCTh». PazBuBas mpiciie M.M. CriepaHckoro,
I'.®. llepuieneBuu oTMEHaeT CIenyIOlIee: «TEPMUHOIOTHS HAIIEro 3aKo-
HOJIATENCTBA MPEACTABISIETCS NANeKo He BeIAepkaHHOW. OHO mouTH Oe3-
pa3IuYHO ymoTpeOsieT BeIpaskeHHsI cOOCTBEHHUK U Bianenen. CobcTBeH-
HOCTBIO Ha3bIBAaETCsl B 3aKOHE KaK IIPaBO COOCTBEHHOCTH, TaK HEPENKO, Ca-
MO HMYIIECTBO, IO TIPABY COBCTBEHHOCTH KOMY-THOO0 MPHHAIIEKAIIEe) .

Hcxons n3 TpakTOBOK MOHSATHS «COOCTBEHHOCTB» Ha CTpPaHHMILAX COBpeE-
MEHHBIX HAYYHBIX H3J[aHUH, MOXXHO yTBEpXkIaTh, 4yTo co BpemeH [.O.
[lepmereBrYa HUYETO HE U3MEHHIIOCH.

CrpemieHHEe HA3BaHHBIX U MHOTHX JIPYTUX YYCHBIX COBETCKOTO H IIOCT-
COBETCKOTO TIEPHOOB CYIICCTBOBAHMS LUBHINCTHYECKONW NOKTPHHBI yCO-
BEpIICHCTBOBATH €€ TEOPHIO, aIANTHPOBATH €€ K «COBPEMEHHOMY» YPOBHIO
pa3BUTHUSL OOIIECTBEHHBIX OTHOILCHHH, NPUBHECTH B HAayKy 4YTO-TO CBOE,
YTO-TO HOBOE B MTOrE€ NMPUBEIW K OTPHIBY HCCIEIYEMBIX OOLIECTBEHHBIX
OTHOIICHUH, BOSHUKAIOIIUX MEXKIY CYOBEKTaMU T'Pa)kIaHCKOTO IpaBa, OT
¢urypsl camoro cyOBeKTa, T.€. OT (QUTYPHI YEIOBEKa, KOTOPHIA CYIIECTBO-
BaJ M JO yCTAaHOBJCHHS IIPABOBOTO PETYIHPOBAHUS OTHOIICHUH MEXIY
moapMu. UenoBek, B MEPBYK O4Yepelb, ABIAETCS MHAMBUIYYMOM C IIPH-
CyiuM €My Ha BCCX CTaAuAX CYyHICCTBOBAHUA CaMbIM BBICOKUM M3 BCEX
KMBBIX OPTaHW3MOB Ha 3eMJIC YPOBHEM IICHXHYECKOTO Pa3BUTHS, C IPUCY-
IIMMH 4YeJIOBEKY BHE IIPAaBOBBIX HOPM CIIOCOOHOCTSIMH OLIEHKH OKpPY’Karo-
IIeTO MHpa, B TOM YHUCIIE CIIOCOOHOCTBIO OICHKH TPUHAICKHOCTH HMY-
mecTBa cede WM JIPYyroMy H, TOJNBKO BO BTOPYIO OUYepelb, CYOBEKTOM
IPaKAaHCKOTO MPaBa.

ITo HammeMy MHEHHIO UCCIIEIOBaHHUE JTIOOBIX OOIIECTBEHHBIX OTHOIICHHIA

u, B OCOGGHHOCTI/I, OTHomeHHﬁ, BO3HUKaOIIUX BCJICACTBUC O6J'Ia):laHI/IH qe-

*? [lepmeneswuu .. — Va3, cou. — C. 124.
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JIOBEKOM MMYILECTBOM B IPOLIECCE €TO MPOU3BOJCTBA, IPUCBOCHUS, IIOTPE-
OJIeHUs], YPeryJIMpOBaHHBIX HOPMaMH T'Pa)KIaHCKOT'O TIpaBa, B OTPBIBE OT
NICUXUYECKOU JIMYHOCTHU YEJIOBEKA, €r0 KEJIaHUN U yCTPEMIICHUH, SIBIISETCS
OecrepcIieKTHBHBIM M MOKET ITPUBECTU K BBIBOJIAM, HE B TIOJIHOH Mepe co-
OTBETCTBYIOHNINM (DaKTHUYECKH CKJIaJbIBAIOIIMMCS B aHATM3UPYEMO cdepe
0O0IIIECTBEHHBIM OTHOIICHHSM.

B aroit cBsA3M Hanbosiee COOTBETCTBYIOIIUM CYTH HCCIEILYyEMOTO SBJIE-
HUS clenyeT npusHaTh yTBepkaeane H.H. ABepuenko, corimacHo KOTOpo-
My B  OOIIETEOPETHYECKOM  CMBICIE TEPMHH  «COOCTBEHHOCTH)
UCIIONIB3yeTCs KakK JUIs 0003HAueHMs] OTHOLIEHUS JIMLA K BEIIW, TaK U JUIS
06o3HaueHus caMoii Bemm . TakuM oGpa3oM T TEPMHHOM «COGCMEEH-
HOCMb» B €TO TIEPBOHAYAIBLHOM, OYKBAIFHOM CMBICIIE CIIEAYET MOHHUMATh
COBOKYITHOCTb UMYIIECTBA, K KOTOPOMY UHIUBUAYYM Ha ypOBHE IICUXHUYE-
CKOTO CO3HAHUS OTHOCUTCSA KaK K CBOEMY, YTO SIBIIAECTCS OCHOBAHHEM IS
NICUXUYECKOIO OTHOLIEHMs APYTMX K 9TOMY HUMYIIECTBY KakK K UyXOMY.
OpHako OTHOIIEHHE TPYIIBI MHIUBUIOB K UMYIIECTBY OTJEIBHOrO YJIeHa
IPyIIBI KAK K 4y’KOMY, Ha YTO YKa3bIBaJIOCh BBILIE, HE SABIAETCS IPEIAT-
CTBHEM K COBEpIICHHMIO B OTHOLICHWH YY>KOTO HMYIIECTBA KaKUX-JHOO
JIEHCTBHUI TOMUMO BOJIM COOCTBEHHHKA, & MO CYTH, K IPHCBOCHUIO UYXKOTO
HMMYIIECTBA HACUIBCTBEHHBIM MJIM HHBIM aHTUCOLUAIIBHBIM ITyTEM.

B cBs3u ¢ TeMm, 4TO COOCTBEHHOCTb, T.€. COBOKYITHOCTH OIPEAEICHHOTO
UMYIIECTBa, UMEET Ba)KHOE 3HAUCHHUE JUIf OJAroloiy4HOro CylecTBOBa-
HUS KaK OJJHOTO YeJIOBEKa, UX TPYMIBI, TaK U LENbIX HallUi, HApOJHOCTEH,
TOCYAapCTB, OHA SIBJISIETCS HEMPEMEHHBIM OOBEKTOM OOIIECTBEHHBIX OT-
HOLICHWH, BO3HUKAIOMIMX MEXIY JIIOJbMH B IPOLECCE HCIIOIb30BaHUS
CBOEr0 MMYIIECTBA YK€ Ha MPOTSKEHUM HE OQHOM ThICsS4H JIeT. IIpu sToM
OOIIIECTBEHHbIE OTHOIIEHHS, BO3HUKAIOIIME B IPOILECCe HCIOIB30BAHUS

UMYIIECTBa, CIEAyeT W3HAYAJILHO OTHECTH K IMPABOBBIM, yperyJIUpOBaH-

33 Tpaxmanckoe mpaso: Yue6.: B 3-x 1. / TTox pen. AT Cepreesa. — M.: TK Ben6u, 2008. — T. 1. —
C. 608.
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HBIM BHaYajie Ha YPOBHE OOBIYasl, a BIIOCIEACTBUN W HOPMAaMH ITHCAHHOTO,
(dhopMasbHOTO MpaBa, 4TO MO3BOJIMIIO MO CTPAXOM MPUMEHCHUS MEp MPH-
HYXKICHUSA K HAPYIIUTEII0 MPaBOBBIX MPEIMHUCAHUN (OPMAIBHO CO31aTh
TaKWe¢ YCIIOBHSI UCIIOJB30BaHUS COOCTBEHHOCTH KaXKIBIM JIMIIOM, OTHOCS-
IIMMCSL K IMYTIECTBY KaK K CBOEMY, IIPH KOTOPBIX, COTJIACHO BEPHOMY YT-
Bepxkaernto H.H. AnekceeBa, 00OImIeCTBO yBa)kaeT 3TH OTHOIICHUS M WC-
MIOJTHSET YHUBEPCATIBHYIO 00S3aHHOCTH TEPIIETh BIACTh COOCTBEHHUKA U HE
BMEIIIMBATLCS B €€ OIPEICICHHbIC l'IpOS[BJ'IeHI/I}I34

Takum 00pa3oM, ciaeayeT pa3anyaTh TAKUE BE TAKHE KATCTOPHH, KaK:

— cobcmeeHHOCMb — COBOKYITHOCTh MMYIIECTBA, K KOTOPOMY WHJUBHU-
IYyM Ha YPOBHE ICHXHYECKOTO CO3HAHHS OTHOCHUTCS KaK K CBOEMY, YTO
SIBIIICTCSI OCHOBAaHHMEM ISl TICHXWYECKOTO OTHOIICHUS IPYTHX K ATOMY
AMYIIECTBY KaK K Uy>KOMY;

— obwecmeaennvle OMHOUEeHUsT COOCMBEHHOCHU — TIPUMEHHUTEIHHO K CO-
BPEMEHHOMY YPOBHIO COI[HAIBHOIO Pa3BUTHS YPErYJIMPOBAaHHBIC MPH I10-
MOIIM HOPM «IIpaBa COOCTBEHHOCTH» OOIIECTBCHHBIC OTHOIICHUS, B paM-
Kax KOTOPBIX CyOBEKT TPaKIaHCKOTO MpaBa (COOCTBEHHHK) MMEET FOPHIHU-
YeCcKH 00eCIeUeHHYI0 BO3MOKHOCTh 3KCIUTyaTallid CBOETO UMYIIECTBa He-
3aBHCHMO OT BOJH JPYTHX CyOBEKTOB, HECOOCTBEHHHKOB, KOTOpHIC, B
CBOIO OYepenb, Ha MCHXUYECKOM YPOBHE OTHOCSACH K TAKOMY HMYILIECTBY
KaK K 9y)KOMY, JIUIICHBl HOPMaMH I'PaXXIAHCKOrO IpaBa JCTUTHMHOMW BO3-
MOXKHOCTH COBEPIICHHS B OTHOIICHHHM YY)KOI'O HMMYIIECTBA KaKUX-THOO
JeicTBUI Oe3 COM3BOJICHUST COOCTBCHHUKA (MCKITFOUCHHUE COCTABIISIOT CITY-
Yau, IPSMO TPEyCMOTPEHHBIC IIPAaBOBEIMI HOPMaMH).

B Hacrosmiee BpeMs B CHIIy BBICOKOW CTEIICHH COIMATH3AIlMH BCEX IIPO-
IIECCOB, B KOTOPBIX YYacCTBYET YEIOBEK, IOCPEACTBOM TOTAIBHOTO IIPABO-
BOTO PETYJIMPOBAHHS BCEX Cep YeIOBEUSCKOM KI3HU UCIIOIB30BAHUE U OT-

YYXIACHUC 1000r0 COOCTBEHHOTO UMYIIECTBA BO3MOKHO TOJIBKO B paMKax

** Anexceen H.H. COGCTBEHHOCTb M COLHMAIM3M: ONBIT OGOCHOBAHHS COLHMATBHO-IKOHOMHUYECKOT
nporpammsl eBpasuiictsa. — ITapmx, 1926. — C. 18-19.
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y4acTHs B OOIIECTBEHHBIX OTHOMICHHSIX COOCTBEHHOCTH, YPETYINPOBAHHBIX
C TIOMOIIBIO TPABOBBIX HOPM, COBOKYITHOCTh KOTOPBIX MUMEHYETCSl «IPaBO
COOCTBEHHOCTH» M BXOJIMT B MOJOTPACIh IPAXKIAHCKOIO IpaBa «IpaBo co0-
CTBCHHOCTH U JIPYTHE BEIIHBIC MPaBay. « <...> COOCTBEHHOCTbh, HA YTO 00-
pamaer BHuManue C.C. AjekceeB, BHE €IUHCTBA C IPAaBOM TepsieT CBOMU
CMBICIT ¥ TIpeAHa3HaueHne. BHE 3TOro eqMHCTBA BEIId, JFOObIe MaTepHallb-
HBIC ¥ HEMaTepHaIbHBIE OJara, CKOHIICHTPHPOBAHHBIE B PyKaxX TOTO HIIH
HWHOTO JIMIIA, CTAHOBSTCS HE Oojee yeM “‘pa30oiHMUbEl T00bIUel”, rpyaoit
MEPTBBIX TPEAMETOB, JIOCTOMHBIX BCETO JIMIIb CIY>KUTh BOJHLHOMY

HCHOJIb30BAHUIO W PA3OpCHUIO U, TJIABHOC, JIMIICHHBIX HNPUHIUIIMAIIBHO

Ba’XHbIX I Jnoz(eﬁ, BCCI'o 4€JI0BCUCCTBA COIITMAIbHBIX (byHKHHfI))35.

§ 2. IOHATHUE IPABA COBCTBEHHOCTH
KAK OCHOBHOI'O BEHIHOI'O ITPABA

B oTimune oT cOOCTBEHHOCTH — COBOKYITHOCTH BeIlel, K KOTOPBIM Ye-
JIOBEK OTHOCHUTCA KaK K CBOUM, 1pago cobCcmeeHHOCmU, BO-TIEPBBIX, B 00b-
EeKMUBHOM CMbiCile TIPEICTAaBIsIET co00l COBOKYITHOCTh IPAaBOBBIX HOPM,
MIOCPEACTBOM KOTOPBIX FOCYAAPCTBO PEryJUpyeT OOIIEeCTBEHHbIE OTHOIIE-
HUsI, BOSHUKAIOIINE MEXy CyOBEeKTaMH IpaXJaHCKOTO IIpaBa B IpOIecce
UCTIONIB30BaHMS MIPHUHAUIKAIETO UM MMYIIECTBA, U, BO-BTOPBIX, 8 CYOb-
EeKMUBHOM CMbICIe — COBOKYITHOCTD NTPABOMOYHMH COOCTBEHHUKA, MIPUHA[-
JISKAIINX HEMOCPEACTBEHHO YYAaCTBYIONIEMY B a0CONIOTHOM BEIIHOM IIpa-
BOOTHOUIEHUH YIPABOMOYEHHOMY JIMILY, IO3BOJISIIOIMX €My OCYIIECTB-
JISITH B OTHOIICHWU CBOETO MMYIIECTBA JIIOOBIE HE MPOTHBOpPEYAIINe HOP-
MaM IpaBa JAEHCTBUS 3KOHOMHYECKOTO W IOPUAWYECKOrO XapakrTepa, a
TaKke TpeOoBaTh OT APYrHX (0OS3aHHBIX) JIUI] BO3JICP)KUBATHCS OT COBEp-

LIEHUs IEHCTBUH, MPEMSTCTBYIOMNX OCYIIECTBICHHIO YIPaBOMOYECHHBIM

3 Anexcees C.C. IIpaBo cobcrBennocT. [Ipobiemst Teopuu. — 3-¢ u3., nepepad. u gom. — M.: Hop-
Ma, 2008. — C. 47.
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JTUIIOM TIPUHAUICKAIIX €My TIPaBOMOYHH.

[TpaBo cOOCTBEHHOCTH, YTO ClieyeT U3 KIacCH(UKALMOHHON XapaKTepu-
CTHUKHM BCIIHBIX IIpaB, HpHBeI[eHHOﬁ BBILIC, SABJIACTCSA OCHOBHBLIM, IIEPBOHA-
YabHBIM, HEOTPAHMYCHHBIM BEIIHBIM TPAaBOM, IPEIOCTABISIOIIAM €ro
CcyOBeKTaM HAMOOJNBIINKA NepeyeHb IOPUINYECKH OOECIIEYEeHHBIX BO3MOXK-
HOCTEH 1O pean3aliil YKOHOMUYECKUX M IOPUANIECKUX HHTEPECOB, CBS-
3aHHBIX C DKCIUTyaTallei cOOCTBEHHBIX BeMIeH, T.e., IO CYTH, IPABOM C
HauoOosee HIIUPOKHUM I10 OTHOIICHHUIO K JAPYTUM BCIIHBIM IIpaBaM COACpkKa-
HHUEM.

[TonsiTe COOCTBEHHOCTH, Kak CIEAyeT W3 COJCP)KaHUS IPEIbIAYIIETo
naparpadga, Npucylle YesIOBEKy Ha ICUXHYECKOM YPOBHE, YTO HE CBOMCT-
BEHHO TIOHSTHIO «IIPaBO COOCTBEHHOCTH», KOTOPOE MPEACTABIICT cOOOii,
TaK e KaK OTPacib IPakJaHCKOTO MpaBa M BCS CHCTEMaA IIpaBa B IIEJIOM,
HCKyCCTBEHHOE 00pa3oBaHHE, TOPOXKICHHE UYEIOBEUECKOW MBICIH, CO3-
JIAHHOE C LEeJIbI0 CUCTEeMATH3aLUK, YIOPSAA0UYeHHs B3aMMOOTHOUICHHH JTIO-
Jiell B IpoIlecce y4acTHs B pa3IMYHbIX BUJaX OOIIECTBEHHBIX OTHOIIECHUH,
B TOM YHUCJIE M B IIPOLIECCE yYacTHs B OOIIECTBEHHBIX OTHOIICHUSX, BO3HHU-
KaOIINX B IMPOIECCE OCYIIECTBICHUS CyOBEKTaMH TPaXkKTAaHCKOTO IpaBa
XO3SICTBEHHO SKCIUTyaTariui COOCTBEHHOTO IMYIIECTBA.

IIpaBo coOCTBEeHHOCTH, B OTIMYHE OT BPOXKICHHOTO ITOHATHS COOCTBEH-
HOCTH, UCKYCCTBEHHO HAaBSI3aHO 4EJIOBEKY IIOJ YIpO30W IIPUMEHEHUsI Mep
TOCYAapCTBEHHOT'O NMPUHYXKACHUA, KaK CIMHCTBCHHO IMPUEMIIEMOE B CEroJI-
HSIIHHAX YCJIOBHSX OOIECTBEHHOTO Pa3BUTHS CPEIICTBO BO3JIEHCTBUS HA MO-
BE/ICHHE YeJIOBEKa, MO3BOJIAIONIEe CO31aTh Haubojee ONTHMAIIbHbIE YCIIO-
BHS XO3HCTBEHHOTO UCIIONB30BAaHISI MMYIIECTBA. TOIBKO B paMKaX IIpaBo-
BOTO PETYJIHPOBAaHMS OTHOIICHHH COOCTBEHHOCTH BO3MOJKHO IOCTHIKCHHE
TaKUX yCJIOBUN MCIIOJIB30BAHUS UMYIIECTBA, IPH KOTOPHIX OyaeT obecriede-
Ha Kak 0€30MacHOCTh UCTIONB3YIOIIETO BEllb CYObeKTa, TaK U 0€30MacCHOCTh
OKPY’KaIOIMX €ro JI0Jel, Bcero o0IecTBa B LIEJIOM, YTO 0COOCHHO BaXKHO B

BCK CTPEMUTCIIBHOI'O PA3BUTUA TEXHUYCCKOI'O MpOrpecca U, Kak CJICACTBUC,

43



TEXHOTCHHBIX KaTacTpod, MPOUCXOMANINX Ha OCHOBE HEBEPHOTO (OINO0Y-
HOT0, HEKOPPEKTHOTO) UCTIOJB30BAHUS CIIOKHO-TEXHUYECKUX BEIIECH, TAKHX,
HannpuMmep, Kak €AUHbIC HMYIICCTBCHHLIC KOMIUJICKCHI, Ha Oaze KOTOPBIX
MIPOU3BOIST ANEKTPOIHEPTUIO, UCTIONB3YIOT YHEPTUI0 aTOMa, CUHTE3UPYIOT
XMMUYECKUE COCAUHEHNUS U T.II.

CormacHo BepHOMY yTBepkaeanto C.C. AnekceeBa, «MMEHHO dYepes3 Ipa-
BO, YTBEPXKIAEMYIO UM SKOHOMHYECKYIO H TBOPUYECKYIO CBOOOTY M OTCIOAA —
yepe3 COOTBETCTBYIOUIMM €r0 MHCTPYMEHTAapHUH, MEXaHU3Mbl U HOpHIUYC-
CKHe KOHCTPYKIIMH B ITOJTHON Mepe PacKphIBaeTCsA U Pean3yeTcs OTEHINA
COOCTBEHHOCTH, €€ COLMAJIbHbIE (DYHKIWH, BO3MOXKHOCTH JJIS aKTUBHOM
MIPOU3BOAMUTENBHOMN EATENBHOCTH, CO3UAAHUS U TBOPUECTBA UENIOBEKA, CO-
obecTBa moei»°.

KonnenrtyansHbIe OCHOBBI Pa3BUTHS IpaBa COOCTBEHHOCTH B PecmyOimu-
ke bemapycs comepxarcs B HOpMax KOHCTUTYIINMH, OCHOBaHHBIX, B CBOIO
ouepenb, Ha HopMax cT. 1 [Iporokoma Ne 1, Bxoasimero B coctaB EBpormeii-
CKOIl KOHBEHIMH MO mpaBaM dejoBeka. COrjgacHO HOpMaM Ha3BaHHOM
KonBenuun, moboe (pu3ryueckoe U0 U OPraHu3alys CO CTaTyCcOM IOpH-
JUYECKOTO JIMIAa WMEIOT (TIPaBO OCCIPEIATCTBCHHO HCIIONB30BaTh CBOC
nMymiecTBo. HUKTO He MOXKET OBITh JIMIICH CBOETO UMYIIECTBA, KPOME KaK
B MHTEpecax OOIIeCTBa M Ha YCIIOBHAX, MPEIYCMOTPEHHBIX HOPMAaMH 3a-
KOHa ¥ OOIIUMHU IPUHIIUIIAMH MEXITYHAPOIHOTO TIPaBa.

B yHuHCOH npuBeeHHBIM HOpMaM HOpMEI cT. 13 u cr. 44 KonctuTyrmun
YCTaHABIMBAIOT KOHCTUTYIIMOHHBIE IPUHLUIIBI U Npeeibl AeHCTBUS NpaBa
COOCTBEHHOCTH, OIIPEAEINss €ro Kak IpaBo, o0iajaroniee BHICOKUM CTaTy-
COM, IIPaBO, OTHOCSAIIEECS K OCHOBAM KOHCTUTYIIHOHHOTO CTPOSL, YTO CIIEY-
et u3 pa3mernenus cratel 13 Koncrurynnu B Pasnene 1 «OcHOBEI KOHCTH-
TYIIMOHHOTO CTpOsi», a ctarbu 44 Koncrurynuu — B Paznene 11 «JIuunoCTD,

37
001IIeCTBO, TOCYIAPCTBOY», Ha YTO CIIPABETMBO yKasbiBaeT B. Manees” .

¢ Amexcees C.C. TTpaBo coGerBerHOCTH. [Ipo6GIeMbI TeopHH. — 3-¢ U3, mepepal. u om. — M.: Hop-
Ma, 2008. — C. 27.
3" MDanees B. IIpaBo coberBenHOCTH: Genopycckuii Bapuant //BioieTeHh HOPMATHBHO-IPABOBO
44



Tak, HOpMSEI cT. 13 KoHCTHTYIIMH ONIpeAessioT o0me yCIOBUs pa3BUTHSA
U UCIIOJIB30BaHUA CO6CTBCHHOCTI/I B DKOHOMHUYECKOU JACATCIIbBHOCTHU, a HOP-
MBI CT. 44 CIy)XaT KOHCTUTYIIMOHHOW rapaHTHEei CBOOOIHOTO MpHOOpeTe-
HUS NIPaB Ha UMYIIECTBO, €r0 HCHOJb30BaHMSA U PACIOPsLKEHHS IMpUHAJIE-
KaIUM CYOBEKTY INPaBOM COOCTBEHHOCTH, YCTaHABJIMBAIOT BO3MOXKHBIE
ClTydal TIPHHYIUTEITBHOTO H3BATHS WMYIIECTBA W 3aKPEIULIIOT IPEIeIIbI
OCYIIECTBJICHHUS TIpaBa COOCTBEHHOCTH C YYE€TOM IPHHIHMIA HPHUOPHTETA
00IIIECTBEHHBIX HHTEPECOB, KOTOPHIN HaIlleN CBoe oTpakeHue B cT. 2 ['K.

B cooTBeTcTBHE ¢ Ha3BaHHBIM NPHHLUIIOM OCYIIECTBICHHUE IIpaBa coO-
CTBEHHOCTH, KaK M JII0OOr0 MHOTO IPa)KJaHCKOTO IpaBa, HA YTO yKa3bIBa-
JIOCH BBIIIIE, HE TOJDKHO MPOTUBOPEUHTH OOIIECTBEHHOH IT0JIb3e U Oe3omac-
HOCTH, HAHOCHUTD BpeAa OKPYXKAroIIeH cpele, HCTOPUKO-KYJIBTypHBIM IIeH-
HOCTSIM, VIIEMJIATH TIpaBa | 3alluiacMble 3aKOHOM HHTEPECHI APYTUX JIAL.

YuuteiBas TOT (akT, YTO IPaBO COOCTBEHHOCTH KaK 4acTh CHCTEMBI Ipa-
JKIAHCKOIO IIPaBa M, COOTBETCTBEHHO, BCEM CUCTEMBI IpaBa, NPUHATON B
rOCyJapCcTBe, SIBIAETCS MPABOBBIM. CPEICTBOM, C MOMOIIBIO KOTOPOro Or-
paHnYnBaeTCsl CBOOO/AA OTNENBHOTO COOCTBEHHHKA B MHTEpEcax BCero 00-
IecTBa W, B ONPEACICHHOW CTEIeHH, cBOOOIa BCEX WICHOB OOIIEeCTBa B
HHTEpecax OTACIHHOTO COOCTBCHHHKA, MPU3HAHHE IpaBa COOCTBEHHOCTH
HEOTPaHMYEHHBIM BEIIHBIM IPAaBOM SBISIETCS B HEKOTOPOM pPOJE YCIIOB-
HBIM. B 3T0if CBSI3M clieayeT OTMETUTH, YTO MPABO COOCTBEHHOCTH MPHU3HA-
€TCA L[HBHHPICTPI‘IGCKOﬁ HayKOﬁ HCOIpaHUYCHHBIM HE B CMBICJIC BCEA0O3BO-
JICHHOCTHU, @ OTHOCUTEIBHO APYTUX BEIIHBIX MpPaB, OTPaHUYEHHBIX MO OT-
HOUIGHHUIO K MpaBy COOCTBEHHOCTH KaK NPaBOBHIMH HOPMaMH, TaK M ycC-
MOTpEHHEM COOCTBEHHHKA UMYIIIECTBA.

Bwmecte ¢ Tem, HECMOTpPS Ha TO, YTO MIPABO COOCTBEHHOCTH B M3BECTHOM
CTETIeHN OTPaHUYMBACT IpaBd COOCTBEHHMKA M HaJaraeT Ha HEro psja 00s-

3aHHOCTEH, HEOOXOAMMOCTh CYIIECTBOBAaHHS IpaBa COOCTBEHHOCTH Kak

undopmarmu. FOpumidaeckuit mup. —2001. — Ne 13.
Tam oce cmompu o npedeflax ZOCy()apCm!?EHHOZO eMeUamenbCmea 6 Hacmuvle 0eid.
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cpeacTBa OOIIECTBEHHOIO PETYJIHPOBAHMS, BHICTYMAIOLIETO B BHE COBO-
KyITHOCTH IIPAaBOBBIX HOPM, 00yCIIOBI€Ha CTPEMIICHHEM O0IeCcTBa, BO-IIep-
BBIX, 00CCIIEYHTh KaXKJIOMY COOCTBCHHUKY MMYIIECTBA rapaHTHPOBAHHYIO
BO3MOXKHOCTH €r0 OECIpersITCTBEHHOTO UCIIONb30BaHMs, a, BO-BTOPBIX, He-
00XOJJIMOCTBIO OTPaJIUTh OOIIECTBO OT BOZMOXHBIX HPOSIBICHUH OMAaCHBIX
CBOWCTB HMMYILECTBA, YTO MOXKET SIBUTHCS CIICACTBHEM HEHAAJIEKAIIErO
TIOBEACHHS €T0 COOCTBEHHMKA B IIPOIIECCE 3KCIUTyaTallud COBPEMEHHBIX
CIIOKHO-TCXHHYCCKHUX yCTpOﬁCTB n JIpyTrux }IOCTI/I)KGHI/Iﬁ TCXHUYCCKOTO
IIPOrpecca, Ha 4TO yKa3bIBaJOCh BBILIE.

Hopwmsbl TpaxkiaHckoro mpapa, BXOJSIINE B COCTaB IpaBa COOCTBEHHO-
CTH, BO B3aMMOCBSI3M C MHBIMM HOPMAaMHU CHCTEMBI IPAXKAAHCKOTO MpaBa
ONpENAEISIOT B COOTBETCTBHH CO CBOMM IpEAHAa3HAYEHUEM NPHEMIIEMBIE B
oOImmecTBe MpaBwiIa MPUOOpPETEHUs MMYIIECTBA Ha MpaBe COOCTBEHHOCTH,
CIOCOOBI U MPEJEIbl €0 UCIOIb30BaHUS COOCTBEHHUKOM, 3aKPEILIIOT 32
MOCJIEZIHUM BO3MOXHOCTb OMpE/eNICHUsT IOPUINUECKOi U (akTHYecKoit
Ccyab0bl MIMYIIECTBA, KOCBEHHO yCTaHABIMBAIOT 3aIpET JII0OOMY CyOBEeKTy
IpakAaHCKOT 0 NpaBa, He 00afaromieMy paBoM cOOCTBEHHOCTH Ha BEIllb,
CO3/1aBaTh MPEISITCTBHS 00TaaTelio TaKoro NpaBa B €ro OCYLIECTBICHNH,
OTIPENEISIFOT CIIOCOOBI 3alIUTHI IPaB YIIPABOMOUYEHHOTO JIMIIA KaK B CITydyae
HETIPaBOMEPHOTO JIHIICHHsI 001aaTelns npaBa cCOOCTBEHHOCTH €T0 NMYIIe-
CTBa, TaK U B CIy4yac COBEPIICHUS HHBIX IEHCTBUH, NPENATCTBYIOLIUX
OCYILECTBIICHUIO IIpaBa COOCTBEHHOCTH, JQXKE €CIH 3TH ACHCTBHA HE CBS-
3aHBI ¢ (PaKTUYECKUM JIMIICHHEM COOCTBEHHHKA €T0 NMYIIIECTBA.

Hapsiny ¢ HopMaMu rpakIaHCKOTO IpaBa Ha OXpaHe IpaBa cOOCTBEHHO-
CTH W, CIIEAOBATEIBHO, IIPEAYyCMOTPEHHBIX UM IIPaBOMOYNI COCOOCTBEHHH-
Ka IMYIIECTBA CTOAT HOPMBI 3 IMHUHUCTPATUBHOTO ¥ YTOJIOBHOTO IIPaBa, OI-
penensiomye nepedeHs HeMpaBOMEPHBIX ASSHHH NPOTHUB YyXKOH COOCTBEH-
HOCTH, OTHECECHHBIX T'OCYJAapCTBOM K O6H.I€CTBCHHO OInaCHbIM, IpE€aycmar-
pUBaroIIKe BUIbl aIMUHUCTPATUBHOIO UM YrOJIOBHOTO Haka3aHUs, MOJIe-

JKalye NpUMCEHCHUIO B CIy4Yac COBCPUICHHUA TMPECAYCMOTPCHHLIX HOpMaMH
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aJIMMHHCTPATUBHOTO WJIM YTOJIOBHOTO IIpaBa JICSIHUM, a TaKKe NPOLEaypy U
OCHOBAHHsS TPUBJIICUYCHUA K aﬂMHHHCTpaTHBHOﬁ NN yl"OJ'IOBHOfI OTBECTCT-
BCHHOCTH JIWIl, BAHOBHBIX B HAPYHICHUU NPEAOCTABJICHHBIX CO6CTBeHHI/IKy
TIpas.

Takum 06pa3oM, HOPMBI TpaBa COOCTBEHHOCTH KaK IPaBOBOE CPEJCTBO
peryiaupoBaHus OOIIECTBEHHBIX OTHOIIECHWH, BO3HUKAIONIMX B IIPOIECCE
MIPUOOPETEHHS, SKCIUTyaTallui M OTYY>KACHHS Pa3IHIHBIX BEIIEH, B COBO-
KYITHOCTHU C HOpMaMHU aJIMUHUCTPATHUBHOTO U YT'OJIOBHOI'O ITpaBa:

— HaJeJsI0T CyObeKTa, MOJTYyUUBILETO BEllb B COOCTBEHHOCTh CIIOCOOOM,
IpueMJIeMbIM B OOIIECTBE JaHHOTO THIIA, NTPaBaMH COOCTBEHHHKa HMY-
IIECTBA MTOCPEACTBOM NPH3HAHUS ITPaB COOCTBEHHHKA 3a CyOBEKTOM Ha ro-
CYAAapCTBEHHOM YPOBHE, YTO CYIIECTBEHHO OTJIMYAETCS OT HCHXHIECKOTO
OCO3HaHMS COOCTBEHHOCTH HEIIOCPEACTBEHHO OONajaresieM MMYIIECTBA U
OKPY’KAaIOIIUMHU €T0 JHLAMU;

— MO3BOJISIIOT COOCTBEHHUKY CBOOOJHO HMCIOJB30BaTh CBOE HMYIIECTBO,
pacCcUuThiBasgd Ha TOCYJapCTBCHHYIO 3allUTy B CJIydac HApYyLICHUSA €ro
IIpaB, KOTOpasi B CHJIy HaJIWYMs CHENHATBHBIX ITPaBOBBIX HOPM M Tocyap-
CTBEHHOTO MEXaHW3Ma UX TIPHHYIUTEIFHOTO MCIIOMHEHUs sBisieTcs: Ooiee
3¢ GeKTHBHOHN, YeM AEUCTBHS caMOro COOCTBEHHHKA IO OXpaHE CBOETO
HMYIIECTBA, COBEPIIAEMbIC BHE PAMOK IIPABOBOM CHCTEMBI;

— CO3Jal0T ompeneieHHble ((hopMaabHbIe) MPEANOCHIIKN HaJIEKAIIETO
noBesieHust (0e3elCTBHsI) HECOOCTBEHHUKOB B OTHOLICHHUHM HMYIIECTBA
COOCTBEHHUKA M ITO3BOJISIOT ITOCIIETHEMY PacCUUTHIBATH Ha COOTBETCTBY-
IolIee TAaCCHBHOE MTOBEJICHUE YKA3aHHBIX JIUI] B OTHOIICHUU €r0 MMYIIECT-
Ba, YTO SIBJISICTCS CJICACTBHEM BO3JCHCTBHS Ha YEIOBEKA HEITOCPEICTBCHHO
CHCTEMBI TIPABa, @ HE €T0 COOCTBEHHOE NCHXUYECKOE OCO3HAHHE HEIOITYCTH-
MOCTH BTOp)KEHUS B chepy COOCTBEHHOCTH APYTrOro 4eloBeKa, He MOJKpe-
IUIEHHOE CPEJCTBAMM T'OCYAAapCTBEHHOW 3alllUThl INpaB COOCTBEHHHKA
HUMYIIECTBA;

- CHOCOGCTBy}OT BOCCTAaHOBJICHUIO MpaB COOCTBEHHHKA U MMPUBJICUCHUIO
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BUHOBHBIX K IOPHUANYECKONH OTBETCTBEHHOCTH B CIydac COBEPIICHUS He-
COOCTBEHHUKOM JICHCTBUIl, HAPaBJIEHHBIX Ha yIIEMJIEHHE [IPaB COOCTBEH-
HUKa HUMYIIECTBA, NPCIATCTBYIOIIUX KX OCYHICCTBJICHHUIO B OTHOLICHHUU
CBOETO MMYILECTBA, BKIIIOYas €ro HEMPaBOMEPHOE U3BSTHE.

[IpaBo coOCTBEHHOCTH, SIBIISISICH OCHOBHBIM, CHCTEMOOOPA3yIOIINM CTPYK-
TYPHBIM 3JIEMEHTOM CHCTEMBI BEUIHBIX IIPaB, B COBOKYITHOCTH COCTaBJISIO-
X TOOTPACIb «IIPaBO COOCTBEHHOCTH U APYTWE BEILIHBIC ITPaBay, 00a-
Jla€T BCEMU INpU3HAKaMHU M CBOWCTBaMH, MPUCYIIMMH BCEH CHUCTEME BEll-
HBIX TIPaB ¥ CHEUU(UUECKUMH NPU3HAKAMHU U CBOWCTBAMH, MPUCYLIUMH
HEIOCPEICTBEHHO IIPaBy COOCTBEHHOCTH KaK HaubOoJjiee MOJIHOMY H, COOT-
BETCTBEHHO, 3HAYMMOMY IO CBOEMY COZAEP)KaHWIO BEIIHOMY IpaBy. Tak,
HETIOCPEICTBEHHO TPaBy COOCTBEHHOCTH MPHCYIIM TaKHE HEOAHOKPATHO
HCCIIEIOBAaHHBIE B IOPUANYIECKON JITEpaType ITPU3HAKH, Kak OeccpodHoe
IIpaBo; aOCONIIOTHOE TIPaBo; HanboJee MOIHOE 10 COAEPKAHUIO MPaBO; He-
OrpaHUYEHHOE MPABO.

Kpome Toro, npaBy cOOCTBEHHOCTH MPUCYIIH ClielU(pHIECKUE CBOWCTBA,
K KOTOPBIM OTHOCSTCS: CBOMCTBO TIEpPBOOCHOBBI BOSHUKHOBEHHS OIPaHIYCH-
HBIX BEIIHBIX IpaB, CBOHCTBO JOMWHHMPOBAHHS HaJl OTPAaHUYCHHBIMH Belll-
HBIMH TIpaBaMu, Oe3ycioBHOE (TI0 00IeMy MpaBHITy) CBOWCTBO OOpeMeHe-
HUSL

beccpounwiti xapakmep mnpaBa COOCTBEHHOCTH BBIPaXKaeTCs B OTCYT-
CTBHH 3aKOHOJATENIbHO 3aKPEIUIEHHBIX CPOKOB ero cyuectsoBanus. Cre-
JIOBaTEJIbHO, ITPaBO COOCTBEHHOCTH Ha BEIIb MOXKET CYIIECTBOBATH JI0 TEX
TIOp, MOKA CYIIECTBYET cama Belllb, M NPEeKpaliaeTcs 0JHOBPEMEHHO C Ipe-
KpaleHHUEM CYIIECTBOBAHUS BEIIH.

Ha oTcyTcTBHE 3aKOHOIATENBHO 3aKPEIICHHOTO CPOKA CYIECTBOBAHHS
npaBa cOOCTBEHHOCTH YKa3bIBalOT HOPMHI 1. 5 cT. 210 I'K, onpenenstonine
IIpaBO COOCTBEHHOCTH Kak OeccpodHoe.

B cpokax cBoero cymiecTBoBaHUs IIPaBO COOCTBEHHOCTH HEMOCPECTBEH-

HO HC CBA3aHO C €0 HOCUTECJIEM, T.C. Cy6’BeKTOM, O6J'[a[[aIOIIII/IM IpaBoOM, U B
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ciTydae TIPeKpaIIeHust €ro MPaBoCyOBEKTHOCTH MEPEXOANT B PaMKax IIPaBo-
MpeeMcTBa K Ipyromy cyObekTy, BKIrouas PecryOnuky benapycek u ee an-
MUHHUCTPAaTUBHO-TEPPUTOPUANIbHBIE €IMHMIBL. EAMHCTBEHHBIM CIIOCOOOM
MIpeKpamIcHUs TIpaBa cCOOCTBEHHOCTH BOOOIIE, KaK TAKOBOTO, a HE IPUMCHH-
TENFHO K KOHKPETHOMY HOCHTEITIO, SBISICTCSI YHUYTOXCHUE, TOTpeOIeHUE
WA WHOE UCTIONIF30BaHUE, MOBJIEKINEe IPEKpaIleHHe CYIICCTBOBAHIS BEIIH
KaK MaTepUaIbHOTO OOBEKTAa, T.€. (PH3HUCCKU.

IIpu 3TOM NPUMEHUTETHHO K KOHKPETHOMY HOCHUTEINIO TpaBa COOCTBEH-
HOCTH OHO MOXET OBbITh NPEKPALICHO B HEPHOJ (PU3NYECKOro CYIIECTBO-
BaHMS BEIU B JOOPOBOJBLHOM IOPSIJIKE 110 BOJIE CaMOT0 00J1aiaTes pasa,
ITOMHUMO €T0 BOJIA TI0 OCHOBaHUSM, IPEAYCMOTPECHHBIM HOpMaMH NpaBa, a
TaKk)Ke TIOMHMO €TO BOJH IOCPEACTBOM COBEPIICHUS IPYTUM CYOBEKTOM
MIPOTHBOIPABHOTO ICWCTBUS, MOBIEKIIECTO YHHUYTOXXCHHE BEIIH, O UM
noipoOHee U3JI0XKEHO B § 7 TTIaBbI 16 HACTOSIIETO U3JaHMS.

Abcontomuulii xapaxkmep nipaBa COOCTBEHHOCTH BBIPaXaeTcs, BO-TIEPBHIX,
B TOM, YTO CyOBEKTMBHOE IPABO COOCTBEHHOCTH BO3HHMKAET BCJIEJCTBUE
y4acTHs CyOBeKTa B aOCOJIOTHBIX BEHIHBIX MPABOOTHOIICHHSX, HAIpaB-
JICHHBIX Ha MpHOOpETeHNE TIpaBa, u, BO-BTOPHIX, B TOM, YTO IIPaBO COOCT-
BEHHOCTH TIPEIOCTABISIET €r0 HOCHTEIIO MCKIIOYUTENEHBIE OTHOCHTEIEHO
HWHBIX CyOBEKTOB BO3MOKHOCTH HCIOJIB30BAaHUS COOCTBEHHOTO MMYIIIECT-
Ba. MICKIIIOUNTEIIBHOCTD BBIpAXXaETCA B MOJHON HE3aBHUCHUMOCTH CO6CTBCH-
HUKa OT MHBIX CYOBEKTOB IPaKJaHCKOTO MpaBa B MpOIEcce MPHHATHS pe-
IICHUH, KACAIOIINXCS XO3IHCTBCHHOTO HCIOIB30BAHUS MMYIIECTBA, OIpe-
JICTICHUSI ero MecTa HaxOXKJEHHUS, CPOKOB CYIIECTBOBAaHMS IpaBa COOCT-
BEHHOCTH, BO3MOYKHOTO YHHYTOXCHHS WMYIIECTBA, JTUOO €ro mepemayn
JPYyTUM JIMIIaM Ha TIpaBe COOCTBEHHOCTH, JHOO TI0 HHBIM TPakKIaHCKO-
IIPpaBOBBIM OCHOBAHHAM, a TAKXKEC B ITPOLECCE HpI/IHHTI/Iﬁ HHBIX pemeHHﬁ,
CBSI3aHHBIX C JKCIUTyaTallell MMYIIECTBa U IpPEeKpalleHneM MpaBa coOCT-
BEHHOCTH Ha Hero. Takum o0pa3oM, HE3aBUCUMOCTb IPaBa COOCTBEHHOCTH

MpPOABIIACTCA B HAJIUMYUU Yy COOCTBEHHUKA nmMyuecTBa cyBepeHHoﬁ BO3-
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MOXHOCTH peai3alnny IPeJOCTaBICHHBIX €My IpaB CBOCH BOJIEH U B CBO-
€M HHTepece.

Ha aGcosroTHBIH XapakTep MmpaBa COOCTBEHHOCTH YKAa3bIBAIOT HOPMBI II.
2 ct. 210 T'K, coryacHO KOTOpBIM CyOBEKT IpaBa COOCTBEHHOCTH IO CBO-
€My YCMOTPEHHUIO COBEpLIAE€T B OTHOIIECHUM MPHUHAAJIEIKAIIET0 My UMY-
IIECTBA JIIOObIE AEHCTBUS, HE MPOTHBOpPEYAINE YCTAHOBICHHOMY IIPaBoO-
TIOPSIIKY, OOIIECTBEHHON IOJIb3€ W OE30MaCHOCTH, €CIM ITH JCHCTBHS HE
MIPUYHHSIOT BPEJ OKPYXKAIOWIEH cpesie, HCTOPUKO-KYIbTYPHBIM [IEHHOCTSIM
1 He YIEMJISIOT IIPaB U 3alIMITAeMbIX 3aKOHOM HHTEPECOB APYTHX JIUII.

Ilo ceéoemy codepoicanuio IpaBo COOCTBEHHOCTH, SIBJISIACH IT€PBOHAYAIb-
HBIM, NIPEJOCTABISIET €r0 HOCUTEN0 HaWOOJIBIIUHA 10 OTHOLIEHHIO K IpO-
M3BOJHBIM BEIIHBIM IIpaBaM HabOp MpPaBOMOYHH, K KOTOPBHIM COTJIACHO
HopMmaM 1. 1 cr. 210 'K oTHOcATCS mpaBOoMOYME BlaJ€HUA, IPABOMOYHE
MI0JIb30BaHMUs, IPABOMOYHNE PACIIOPSDKEHNUS. B/ COBOKYITHOCTH ¢ TaKUM IpH-
3HaKOM, Kak aOCOJIOTHBIA XapakTep. NpaBa COOCTBEHHOCTH, aHAJIU3HU-
pYEMBIil IPU3HAK YKa3bIBaeT Ha TO, YTO HPaBO COOCTBEHHOCTH SIBJISIETCS
MaKCHUMaJIbHO MOJIHBIM IO CBOEMY COZAEP>KaHUIO IIPAaBOM B TE€X paMKax, KO-
TOpBIE JOITYCKAIOTCS YCTAHOBJIECHHBIM HOPMaMH TPaXIaHCKOTO 1paBa Mpa-
BOBBIM PEXHMMOM M TIO3BOJSET COOCTBEHHHKY MMYIIECTBA OCYIIECTBISATH
MIPUHAUISKAIINE €My PAaBOMOYHS MAaKCHMAIbHO IIOJHO M MCKIIOYHUTEINb-
HO II0 CBOEMY YCMOTPEHHIO, YKJIAIBIBAIOIIEMYCs B PaMKH, ONpPEICICHHbIC
HOpMaMH T'PaKJaHCKOTO IpaBa.

Heoepanuuennwiti xapaxmep npaBa COOCTBEHHOCTH TIPOSIBIISICTCS B TOM,
YTO MPaBOMOYHSI COOCTBEHHMKA, 10 OOLIEMy IpaBHILy, HE MOTYT OBITH OT-
paHWYEHBI APYTUMH CyOBEKTaMH I'pa’kAaHCKOTO TpaBa, YTO OTIMYAET Hpa-
BO COOCTBEHHOCTH OT NPOHM3BOAHBIX BEIIHBIX IPAaB, COAEPKAHNUE KOTOPBIX
OTpaHMUYMBAETCA KaK COOCTBEHHHKOM HMMYIIECTBA, TaK M MPABOBBIMU HOP-
MaMH, yCTaHABIUBAIOIINMHI OIpaHUYCHHBIC BEIIIHbIC ITPaBa.

HeorpanuueHHsIl XxapakTep npaBa cOOCTBEHHOCTH BBITEKAeT U3 MPE.bl-

JIyIUX MPU3HAKOB, a Takxke 3akperieH B 1. 2 cT. 210 'K u yka3piBaer Ha
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BO3MOXKHOCTh OTPaHWYCHUsSI IPaBa COOCTBEHHOCTH TOJBKO IPABOBBIMH
HOpPMaMH, B paMKax KOTOPBIX COOCTBEHHHK a0COJIIOTHO CBOOOJIEH B BBIOO-
pe crtoco60B U HapaBIEHUS UCIIOIB30BAHUS CBOETO HMYILECTBA.

IIpu 3TOM, IPUMEHUTENBHO KO BCEH cCUCTEME ITPpaBa U IMPaBOBOMY CTaTy-
cy rpaxaanuHa Pecriyonmkn benapych, BO3MOXXKHOCTh HEOIPAaHUYEHHOTO U
TapaHTHPOBAHHOTO TOCYAApCTBOM OCYIIECTBJICHHUS IPaBOMOYHMHA COOCT-
BEHHMKA B PaMKaX YCTaHOBJIECHHOTO IIPaBOINOPSIKA 3aKpelieHa B CT. 44
KoHncTuTyninu, HOPpMBI KOTOPOH YKAa3BIBAIOT Ha P OTpaHUYEHHUil coOCT-
BEHHMKA B IIPOLIECCE OCYLIECTBIEHHUSI CBOUX MpaBoMO4uil. B cooTBeTcTBUM
C YCTaHOBJEHHBIMU HOpMaMM KOHCTUTYyIMH OTpaHMYEHUSMH OCYILECTB-
JICHWE TpaBa COOCTBEHHOCTH HE JOIYCKAaeTCs, €CIM 3TO IPOTHBOPEUUT
OOIIECTBEHHON TOJIb3€ M OE30IMaCHOCTH, HAHOCUT BPE/ OKPY’KaroIeH cpe-
JI€, HICTOPHKO-KYJIbTYPHBIM LIEHHOCTSM, YIIEMIIIET IIPaBa U 3allUIacMble
3aKOHOM MHTEPECHI APYTUX JIHIL.

Kpome paccMOTpeHHBIX BBIIIE B IOPUAMYECKON JINTEpaType TakXkKe yKa-
3bIBAETCS Ha HAJMYHUE €llle OJHOI0 IIPU3HAKa IpaBa COOCTBEHHOCTH, UMe-
HYEMOTI'0 «yIpPYTOCTBIO», U «3AaCTUYHOCTBIO», NOApa3yMeBasl O STHM
TaKkHe KadecTBa IpaBa COOCTBEHHOCTH, KaK «CIHOCOOHOCTh BOCCTaHAaBIIH-
BaThCsl B NPEXKHEM 00BEME, KaK TOJIBKO CBS3BIBAIOLINE €r0 OIPaHWYCHUS
ormamy™”". K TaKHM OrpaHHUEHHsM, B YACTHOCTH, OTHOCAT Tepeady cod-
CTBEHHHUKOM JPYTOMY JIMIly YacTH WJIM BCEX MPABOMOYMUH, COCTaBIISIONINX
COZIep)KaHWe TMpaBa COOCTBEHHOCTH, B COOTBETCTBHUHU C 4YeM Ha BEIb BO-
3HHMKAeT OTPAHUYEHHOE BEILHOE IIPABO y MOIYUYHMBIIETO COOTBETCTBYIOIIHE
npasomounst auna. Kommentupys npuseneHHyro curyauuto, H.H. Asep-
YEHKO OTMEYAET CJICAYIOIIEE: «B TAKOM CIIydae IpaBO COOCTBEHHOCTH Kak
ObI CKMMAETCsI, TaK KaK IIPaBOMOYMS BIIAICHHS U TTOJIb30BAHMSI 1TO OTIpE/ie-
JIEHUIO MEPEXOMIAT K CYOBEKTY OTpaHMUESHHOTO BEIIHOTO TpaBa. <...> Eciun

K CyOBEKTy OrpaHMYCHHOTO BEUIHOTO IpaBa MEPEeXOAUT M IIPaBOMOYHE

38 I'paxknanckoe npaso: Yueb6.: B 3 . / ITox pen. A.II. Cepreesa, FO.K. Toiucroro. — M.: TIBOIOJI;
JI.B. Poxnukos, 2001. — T. 1. — C. 346.
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pacrtopsbKeHHs, TO TIPaBO COOCTBEHHOCTH BOOOIIE MPHOOpPETaET XapakTep
TaK Ha3bIBAEMOTO I'OJIOTO MpaBa, Korjaa (opMaibHO MPaBO €CTh, HO OHO HE
HATIOJTHEHO COZICPIKAHHEM» .

[ToHsiTHE «YHpPYroCTb» WIIM «3JaCTHYHOCTBY IIpaBa COOCTBEHHOCTH B
LUUBWINCTUKY BBen A.B. BeHeOUKTOB, pacCMOTpEBINUI CUTyalUlo, MpH
KOTOpOH COOCTBEHHHK, JIMIICHHBIH BCEX TPEX NPAaBOMOYMM, HAIpUMeEp,
IIpU CyAeOHOM apecTe MMYIIECTBA C ero (pakTHUECKHM H3BATHEM U3 BIIa-
JICHUSI, TI0JIb30BAHUS U PACIIOPSIKEHHsI COOCTBEHHHMKA, OCTaeTcsi o0iaaare-
JIEM KaKOT'0-TO PeajibHOTO «CTYCTKa» MpaBa COOCTBEHHOCTH, KOTOPOE BOC-
CTaHaBJIMBAaETCS Yy COOCTBEHHHKAa B IIOJHOM OObeMe B cCllydae, KOraa
IpeIbsIBICHHBIE K HEMY MPETEH3UH OKa3aJIUCh HECOCTOSATENBHBIMU U OT-
nam™.

[To HameMy MHEHHIO, TPUMEHEHHE K IPaBOBBIM HOpPMaM TaKHX SIHTeE-
TOB, KaK «yIpyTas», «3JIaCTUYHAs» HOPMa, HOPMa «CHKUMACTCS», TOJIOE)
MpaBO W JPYTUX AHAJIOTWYHBIX TEPMHUHOB, OTPAXAONMX (pru3udecKue
CBOMCTBA MaTepHaIbHBIX 00BEKTOB, CIeyeT NPU3HATH HEOOOCHOBAHHBIM U
Helenecoo0pa3HbIM B CHITy TOTO, YTO OHHM HE OTPaXaIOT CYTH IPaBOBBIX
SIBJICHUH, CYHIECTBYIOIIMX JHCKIIOUYNUTEIBHO B MBICIHTEILHOM IIpOIecce
YEJI0BEKa, B CHIY BBIMBIIUICHHOCTH, (PUKTHBHOCTH CaMOIO IIpaBa Kak
CPEZCTBA PEryIUpPOBaHNS OOIIECTBCHHBIX OTHOIICHHH.

be3ycioBHO, B cCTeMe BELIHBIX IIPaB CYIIECTBYET TaKOE MPABOBOE SIB-
JIEHUE, KaK 1epeada COOCTBEHHUKOM HECOOCTBEHHUKY CBOMX IPaBOMOYMIA
BJIaJICHUS, TTOJIb30BAHMS U PACIIOPSDKEHNMS, HA OCHOBAaHMH YEro y IOCIe-
HEro BO3HMKAET OTPAHUYEHHOE BEIIHOE IPAaBO HA ONPEAEICHHOE UMYIIE-
CTBO COOCTBEHHMKA. B Takmx ciydasx, B 4aCTHOCTH, IIPHUMEHSIOTCS FOpH-
JUYecKne KOHCTPYKIMH TpaBa XO3AHCTBEHHOTO BEJICHUS M IIpaBa olepa-
THBHOTO YTIPAaBJICHHS, €CII UMYIIECTBO M MPABOMOYHS IEPENAIOTCS COOT-

BETCTBYIOIIEMY CYOBEKTy, a Takke OTpaHHMYCHHBIC BEIIHBIE TpaBa, CBS-

¥ I'paxmanckoe npaso: Yue6.: B 3-x 1. / Iox pen. A.IL. Cepreesa. — M.: TK Ben6u, 2008. — T. 1. —
C.617.
“ Benenukros A.B. TocynapcTBeHHas colpaikcTuyeckas codcrBenHocts. — M.—JL, 1948. — C.
14-17 u np.
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3aHHbIE, HAIPUMED, C UCIIOJIb30BAHMEM 3EMENIbHBIX yJaCTKOB.

Ho pa3Be B JaHHO# CHUTyaIl MOXKHO CKa3aTh, YTO MPABO COOCTBEHHO-
CTH, IIPUHAAJIEKAIIee TIepelaBlIeMy IPaBOMOYHs CyOBEeKTy, ocTaeTcs 0e3
conepxanusa? Pa3Be MOXKHO yTBEp>KAATh, UYTO Ha BECh CPOK Iepefadu mpa-
BOMOYMH CYOBEKTYy OrpaHMYECHHBIX BEIHBIX MPaB CyOBEKT IpaBa cOOCT-
BEHHOCTH JIMIIEH IPAaBOMOYHH, COCTABIISIIONINX COAEpKaHUE MpaBa coOCT-
BenHocTH? Tak, cormacao HopMmam riaBsl 19 'K, coOcTBeHHHK OCyIIecTB-
JIIeT KOHTPOJIb 32 MCIOJB30BAHHEM M COXPAaHHOCTBHIO MMYIIECTBA, Iepe-
JAaHHOI'O cy61>eI<Ty OTpaHNMYCHHBIX BECIIHBIX MpaB, IPUHUMACT PCHICHUC O
JIMKBUJAIUN CyObEKTa XO3SHCTBEHHOTO BEIEHHMS, MOJIYy4aeT MPUObUTb OT
HCIOJb30BaHUSI UMYIIECTBA, PEIIAET BOMPOCHI PACTIOPSIKEHUS HEABMKU-
MBIM HMYIIECTBOM, TIEPEIaHHBIM CyOBEKTYy OTpaHHMUYCHHBIX BEIIHBIX IIPaB
Ha TIpaBe XO3SHCTBEHHOTO BEJCHHS M NPHOOPETEHHBIM WM, OIpEelsieT
MIPEAENbl PAcTOPsDKCHUST MHBIM HMMYIIECTBOM, NPHUHHMAET pELICHHE 00
HU3BATUN UMYIIIECTBA Y Cy6’BeKTa OTpaHUYCHHBIX BCIIHBIX ITPaB.

Takum 00pazoM, cOOCTBEHHHMK MMYILIECTBA, Jayke IOCIE €ro mepenayu
MHOMY CyOBEKTY Ha OJTHOM M3 OFPAaHMYEHHBIX BEIHBIX IPaB, IPH KeJTaHUH
MOXET 3aHUMATh JOCTaTOYHO aKTHBHYIO IO3HIHUIO B 00JIACTH yNPaBICHUS
TaKUM HMMYIIECTBOM MOCPEACTBOM pPEaM3aluy MPaBOMOYHH, COCTABIISIO-
IIUX COZEpKaHUE MMpaBa COOCTBEHHOCTH. B ToMm cimywae, ecam ObI ero mpa-
BO OCTaBaJOCh, Kak yTBepkaaeT H.H. ABepueHko, «roiasim», COOCTBEHHUK
UMyuiecTBa HEC MOT OBl UMEThH BOOGHle HUKaKHUX HpaBOMO'—II/Iﬁ B €0 OTHO-
LIEHUU B TE€YEHUE BCETO CPOKA JEHCTBUS OrpaHMUEHHOIO BELHOTO MpaBa.

Bwmecre ¢ Tem, Oe3ycioBHO, B Ciydae Iepefadyd MMYILIECTBA JPYromy
CyOBEKTy Ha OJHOM W3 BEIIHBIX IIPaB COCTABIIIOIINE COJACpP)KAHHE MpaBa
COOCTBEHHOCTH TPABOMOYHMS ISl COOCTBEHHHKA MMYILECTBA B OIpPECIICH-
HOM CTEIeHU OIrpaHUYUBAIOTCSA, @ TOYHEC, OTPAHUYNBAIOTCA BO3MOKHOCTHU
10 WX MOJHOH (akTudeckoit peanuzaryy. CTereHb OrpaHUueHHs ONpeIess-
€TCsl CTENEHBIO CBOOO/IBI B OTHOLIEHHH TAaKOT'O UMYIIECTBA, PEIOCTABICH-

HOU cy61,eKTy nmpaBa XO3SIICTBEHHOI'O BEICHUA, KOTOpas, B LCJIOM, HE
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JIOJKHA OBITH MEHBIIIE MUHUMAJIBHBIX MPEIENOB, ONPEICICHHBIX PaBOBBI-
MH HopMamH. [Ipy 3TOM BeCcTH pedb O MOJIHOH yTpaTe COOCTBEHHHKOM I1pa-
BOMOYUI BIaJAEHUs, TOJIB30BAHMS U PACIOPsDKEHUE UMYIIIECTBOM, NepeaaH-
HBIM CYOBEKTY OrpaHMYCHHOTO BEITHOTO MpaBa, Ha HaIl B3IJISL, HE CIE/YET,
YTO TaK)XX€ HCKIIOYaeT HEOOXOIMMOCTh IPHUMEHEHHMS ISl XapaKTEPUCTHUKH
IpaBa COOCTBEHHOCTH TaKHUX TEPMHHOB, KaK <«BJIACTHYHOCTb» H «YIPY-
TOCTBY.

HezaBucumo ot TOr0, B KakoM o0bemMe COOCTBEHHUK Tiepeal TIPaBoOMO-
YHs B OTHOLIEHUH CBOETO MMYILECTBA HECOOCTBEHHUKY, COOCTBEHHHK BCe-
IJla OCTAaeTCs TUTYJILHBIM BJIAJIENBIEM CO BceM HaOOpOM IpaBOMOYU, T.e.
topuandecku. [Ipu aToM ¢axTndeckoe BiajeHHe, (pakTHUECKOE MOJIH30Ba-
HUE W, B HEKOTOPBIX OTJENBHBIX CIydasx, (aKTHYECKOE PACHOpPSKECHHUE
KOHKPETHBIM HMYIIECTBOM IJIsI COOCTBEHHHMKA OTPAaHHYEHBI B IpEZeiax,
YCTaHOBIICHHBIX HOPMaMH IIpaBa U PEIICHUSIMA COOCTBEHHHKA.

Janee paccMOTpHM MPUCYIIHE MTPABY COOCTBEHHOCTH CBOWCTBA.

Ceoticmeo nep8oocHo8bl 803HUKHOBEHUS O02PAHUYEHHBIX BEUYHLIX TIPaB
yKa3bIBaeT Ha TO, YTO HEMOCPEACTBEHHO M €IMHCTBEHHO IPaBO COOCTBEH-
HOCTH SIBJISICTCS TEM IIPABOBBIM 0a3MCOM, KOTOPBIH IMO3BOJSET CyOBEKTY
IIpaBa COOCTBEHHOCTH IOCPEICTBOM AOOPOBONBEHOTO OTPaHMYECHHUSI CBOMX
BO3MOYKHOCTEH IO PEaNH3aluU PaBOMOYHI, COCTABILIIONINX COAEPIKAHHIE
IpaBa COOCTBEHHOCTH, MEpeaTh UMYIIECTBO B XO3SHCTBEHHYIO JKCILTya-
TaIUio CyOBEKTY OrpaHMYCHHBIX BEIIHBIX MPaB C LENbI0 Pealu3alud CBO-
uX, T.€. CyObeKTa IpaBa COOCTBEHHOCTH, MIMYIIIECTBEHHBIX, a TAK)XKE, B CIIYy-
Yyae He0OXOIMMOCTH, U HEMMYIIIECTBEHHBIX HHTEPECOB.

Ce0iicmeo OOMUHUPOBAHUA HAO O2PAHUYEHHLIMU BEUHBIMU NPaAsaMU
YKa3bIBa€T Ha TO, YTO CYOBEKT MpaBa COOCTBEHHOCTH B TIpeJieNax, OrpaHu-
YeHHBIX HOPMaMHM ITIpaBa, 10 CBOEMY YCMOTPEHHIO ONpenessieT coaepika-
HHE OTPAHHYEHHOTO BEIIHOTO IpaBa, OCYIIECTBIACT (YHKUUU HAA30pa H
KOHTpOJISl 32 pealn3alyell NMpaBOMOYMi, NepelaHHbIX CYOBEKTY OrpaHu-

YCHHOTI'0 IipaBa, OMPEACISICT MOMCHT €ro IMpCKpallCeHuss WHbBIM o6pa30M,
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MIPEIyCMOTPEHHBIM COOTBETCTBYIOIIMMHE IIPAaBOBEIMH HOPMaMH, TOMUHU-
pyeT HaJ cyOBEeKTOM OIpaHHUYEHHOTO BEIHOTO IIpaBa.

besycnosnoe (no obwemy npasuiy) ceolicmeo obpemenenus yKa3bBaeT
HAa TO, 4TO:

— B cooTBeTcTBUH ¢ HOpMamu cT. 211 'K, mo obmemy mpaBuiry, cooct-
BEHHUK 00s513aH HECTH OpeMst pacXo0B, CBSI3aHHBIX C COAEPIKaHHUEM CBOETO
MMYIIECTBA;

— B COOTBETCTBUU ¢ HOpMamu cT. 212 I'K, mo obmieMy mpaBuity, Ha co0-
CTBEHHHMKA HMYIIECTBA BO3JIaralOTCS HEOIAaronpuUsATHBIE HNMYIIECTBEHHBIC
TIOCJIEACTBYS, CBSI3aHHBIE CO CIIyYaiHOW IMOeNnbio, cilydaifHoON nopueil uiu
CIy4aliHBIM MOBPEXAECHUEM UMYIIECTBA.

[Ipu >TOM yKa3aHHBIC BHIIIC OOpEeMEHEHHsI HOpMaMH TpaBa JIMO0 JAOTo-
BOPOM MOTYT OBITH TIEPEIIOJKEHBI Ha IPYTOro CyObeKTa TPaskIaHCKOTO TIpa-

Ba, YTO MPEyCMOTPEHO HOpMaMu NPUBEJAEHHBIX Bbile cTaTeit ['K.

§ 3. COAEP)KAHUE ITPABA COBCTBEHHOCTH: OBIIHUE NOJIOXKEHUA

B cootBerctBum ¢ HopMamu cT. 210 T'K coxeprkanue mpaBa cOOCTBEH-
HOCTH COCTaBJISIFOT TPU IPABOMOYHUSI COOCTBEHHHMKA, K KOTOPBIM OTHOCSIT-
Csl: IPAaBOMOYHE BIIAJICHUS, IPABOMOYHE IOJIb30BaHMS, TPABOMOYHE pPac-
nopspkeHus1. Bee Tpu mpaBoMOuMs B COBOKYITHOCTH TPEIOCTABIISIIOT UX 00-
JajaTe’aro Hanbolee MONHBIA ¢ TOYKH 3PEHHS CYIIECTBYIOLIEIO IpaskAaH-
CKOTO TIPaBOINOPAIKAa 00BEM IOPUANYECKU O0ECIEYEHHBIX BO3MOXKHOCTEH
10 MCIIONB30BAaHHIO COOCTBEHHOTO MMYILECTBA, HE3aBUCHMOIO OT JIPYI'HX
CyOBEKTOB IPaXKJIaHCKOTO MpaBa, BKIOYasi BO3MOXKHOCTh BPEMEHHOW yac-
TUYHOW Tepelaydl NMPaBOMOYHN CyOBEKTaM OTpaHMYEHHBIX BEIIHBIX IIPaB
10 BEIHO-TIPABOBBIM OCHOBAHMSM, a TaKKe MHBIM CyObeKTaM Ipasa co0-
CTBEHHOCTH 110 00S3aTeJbCTBEHHO-NIPABOBBIM OCHOBaHMsIM. CoryacHo
BepHOMy yTBepxkaeHuto C.C. AnekceeBa, «MMEHHO yKa3aHHAas BBIIIC
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“Tpuaja”: MpaBO BIAJCHUS, NPABO TOJIB30BAHUS, [IPABO PACIOPSKEHUS —
packpbIBaeT OCOOEHHOCTH CTaTyca COOCTBEHHHKA C IOPHIMYECKOH CTOPO-
HBI — a0COJIOTHOCTh M MCKJIFOUUTENBHOCTh €T0 MPaB B KauecTBe 00IIe103-
BOIUTEIIBHBIXY .

B poccuiickylo HUBHIMCTHYECKYIO HAyKy M B CUCTEMY TIPa)AaHCKOTO
IIpaBa TpUaxy NpaBoMOYNil COOCTBEHHHUKA, IPHMEHIEMYI0 0€3 N3MEHEHUH
1 B COBPEMEHHBII MEPUOJ PA3BUTHS KaK IUBUIHCTHYECKOW JOKTPHHBI, TaK
u norMbl BBel1 M.M. Crepanckuii B 1883 T. onpenenuB conepkanue mpasa
COOCTBEHHOCTH Yepe3 BIIAJICHUE, NTOJIb30BAaHUE U PACHIOPSUKEHHE BEILIBIO TI0
CBOEMY YCMOTpeHHIO, Onaromapsi yemy, mo meenuto HO.A. TapaceHko
«CTaHOBUTCSI BO3MOKHBIM J1aTh XapaKTEPUCTUKY U BBIIBUTH BCE CBOICTBa
TpaBa COBCTBEHHOCTIY .

OnpeneneHuss MOHATUN «BIAACHUE», «IIOJIB30BAHHE» U «PaCIOpsKe-
HUE», B CHIIy OTCYTCTBHUSI B HACTOSIIEE BPEMs MX 3aKOHONATENILHOTO 3a-
kpemienus B I'K, npennararorcs IMBWINCTUYECKONH IOKTPUHOM, YTO IO3-
BOJIAET HauboJjiee TOJTHO OCO3HATh MECTO KaKJOro M3 MpaBOMOUUil B coO-
JICp’)KaHUU TIpaBa COOCTBEHHOCTH, M3YYWTh NpeIHa3HAYeHUE KaXJOro W3
HUX B OTAENBHOCTU U BCEH UX COBOKYIHOCTH, B LIEIOM, B IPOLIECCE PEATIH-
3aIliM NTPaBa COOCTBEHHOCTH, KAK OCHOBHOTO MHCTHTYTA BEIHOTO IIpaBa B
MIPAKTUYECKON NEATEIBHOCTH, T.€. B IPOLECCE NMPUMEHEHUS YCTAHOBIICH-
HBIX B rocynapcTee normatoB. B 'K CCCP 1964 r., B otinuue ot ['K Pec-
nyonuku benapyck 1998 r., copepxaHnue KaxI0ro U3 nMpaBoMoOuMUil codCT-
BEHHHKa OBIJIO 3aKPEeIUIeHO B CT. 86, T.e. Ha 3aKOHO/IATEIHLHOM YPOBHE, UTO
CIIOCOOCTBOBaJIO HanboJjee ONpeaeIeHHOMY U €IMHOOOpa3sHOMY TOJIKOBa-
HUIO NPaBOMOYMH COOCTBEHHHMKA B MPAKTHUYECKOH NESTENFHOCTH U, B 4a-
CTHOCTH, B IIPOLIECCE PACCMOTPEHHSI CIIOPOB O MPUHAAIEKHOCTH UMYILECT-
Ba CyOBEKTy Ha OJHOM M3 IIpeaycMoTpeHHBIX HopMamu ['K BentHpIX mpas.

Bce Tpu mpaBoMouus B MEpPBYIO odepeb MPUHAAIEKAT COOCTBEHHUKY

! Anekceen C.C. — Vkas3. cou. — C. 33.
2 I'pakiaHcKoe MpaBo: akTyallbHbIe MpobieMbl Teopun 1 npaktiku / Ilox pen. B.A. Benosa. — M.:
IOpaiit-Uznar, 2007. — C. 484.
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BEIIM M CO3/IaI0T JETUTUMHBIE YCIIOBHSA €€ OECIIPEISITCTBEHHOTO HCIOIb30-
BaHHUA COOCTBEHHHKOM KakK B XOSHﬁCTBeHHLIX, TaK U B UHBIX LCJIAX B paM-
KaxX yCTaHOBJICHHOTO TPaXKIAHCKOTO IPaBONOPSIKA U, O O0IeMy MpaBu-
JIy, BHE 3aBUCHMOCTH OT YCMOTPEHHS APYIHX CyOBEKTOB IPa’kIaHCKOTO
npaBa. 3Ha4eHHE COBOKYITHOCTH Ha3BaHbIX IPaBOMOYHMH, KaK, COOCTBEHHO,
U TIpaBa COOCTBEHHOCTH, CO/EPKAHUE KOTOPOTO OHHM COCTABIISIIOT, 3aKIIIO-
JaeTcs B IOPHAMYECKOM 3aKpEIICHHH UMYIIECTBA 38 CyOBEKTOM U JICTaNIH-
3allu €ro NOBCJACHNA B OTHOUICHUN UMYIIECTBA, B TOM YHUCJIC CBA3aHHOT'O
C MOJYYCHUEM IMPOAYKIIWH, IUIOAOB U JOXOJ0B OT XO3IHCTBEHHOI'O0 HC-
MI0JIb30BaHMsl CBOCH BELIH. 3aKpeIUIeHHe MMYIIECTBa 3a CyOBEKTOM OCy-
IIECTBIISIETCS TOCPEICTBOM TIPEJIOCTABIICHUSI EMY COOTBETCTBYIOIIUX IIPaB
1 BO3MOXKHOCTH WX pEaJHM3alliH ITTOCPEICTBOM aKTHBHOTO ITOBEICHUS, a
TaKKe BO3JIOXKECHHUS HA JPYTHX JIUIL] IOPUANIECKOH O00s3aHHOCTH MAaCCHBHO-
T'0 THIA, COCTOAIICH B BO3ACPIKAHWN OT KaKUX-THOO NEHCTBUI B OTHOIIE-
HUU MMYIIECTBA, IPaBa Ha KOTOPOE MEpeaaHbl MEPCOHU(PHIIMPOBAHHOMY
suiy. [Ipudem [yis oO6ecriedeHus] HACCUBHOTO TMOBEICHUS UHBIX CYOBEKTOB
COOCTBEHHMK MMYILECTBA HE JIOJDKEH COBEpIIAaTh Kakhe-mnOo AeHCTBUS,
KpoMe ITyOJIMYHOH Jieral3alliy CBOMX IIpaB Ha BElllb, B PE3YJIBTaTe YETO
mpaBa cOOCTBEHHHKA MPHOOPETYT MPHU3HAK ITyOINIHOCTH, CTaHYT U3BECT-
HBI TPETHUM JINIIAM.

BHe paMoK rpakaaHCKOTO MpaBOINOps/IKa, BHE PAMOK CHCTEMbI IpaBa
I[eﬁCTBPITeJ'H;HbIﬁ O6J'Ia)13TeJ'H) BCIHINM TAaKXC MMCCT BO3MOXKXHOCTH BJIAACTD,
TI0JIb30BATHCS M PACHIOPSIKATHCS €10, HO €ro BIIaJICHUE, MOJIb30BaHUE U pac-
TIOPSDKEHUE, SIBISSCH MCKIIIOYHUTENLHO (PaKTHUECKHMH, He 00ecreunBaroT
3aKpeIUIeHHE 32 COOCTBEHHHKOM OJHOMMEHHBIX FOPHIMUYECKH oOecredeH-
HBIX TIPaB U, CIECJOBATENbHO, HE 00ECTIEUNBAIOT TOCYAAPCTBCHHYIO 3aIINUTY
CcyOBeKTa OT MOCATATENHCTB TPETHUX JIMII HA IPUHAIIISKAIIEE eEMY UMYIIe-
ctBo. Takum 00pa3oM, MOJIOKEHUE XO3IMHA BEUIM BHE PAMOK CHCTEMBI
IpaBa B II€JIOM M IIpaBa COOCTBEHHOCTH B YAaCTHOCTH SBISIETCS Hamboiiee

YA3BUMBIM, a (baKTI/I‘IeCKOC BJIaICHUEC, MOJB30BAHUEC U PACHOPAKECHUE, HE
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MOJKPEIICHHBIE HX IOPUANIECKOH COCTABIIAIONIEH, MOTYT OBITH COTpshKe-
HbI ¢ BMECIIATEJILCTBOM TPETHUX JIMI U B UTOI'C IMapaJM30BaHbl MU KakK I10-
Cp€ACTBOM HM3BATUA UMYIIIECTBA Y €I'0 06J'IaZlaTeJ'IH, TaK U IyTEM CO3daHUA
UHBIX NIPETATCTBUN, HE CBA3aHHBIX C U3BATUEM BELIU.

Kaxnoe n3 Tpex Ha3BaHHBIX IPAaBOMOYMM, UTO CIEAYET U BBIIIEU3T0KEH-
HOTO, BKJIIOYAET B Ce0sI IBE€ COCTABIIAIOIINE — IOPUANYECKYIO U (haKTHde-
ckyro. Takas cTpykTypa mpaBOMOYHI B IEJIOM CBOWCTBEHHA CEIMEHTY 00-
IECTBEHHBIX OTHOILEHUI, PEryJIMpyEeMbIX HOpMaMU T'PakJaHCKOIO IpaBa U
IPaKIAHCKUM HPABOOTHOLICHHSM, BKJIIOYAIOUIUM B Ce0sl Kak (pakTHYECKUE
oO0IlecTBEHHBIE OTHOLIEHHS, BO3HHUKAIOUIME W pa3BUBaroIIuecs B cdepe
MIPOU3BO/ICTBA, OOMEHA, OTPEOJICHNSI MaTepHANIBHBIX OJar, Tak M orocpe-
JYIOIIYI0 UX TPAaBOBYIO ()OpPMY, BBIPXKEHHYIO B 3aKOHOAATEIHHO 3aKperl-
JICHHBIX TIpaBax M OOA3aHHOCTAX yYaCTHUKOB OOIIECTBEHHOW CBSI3H, OMO-
cpelyeMoil HOpMaMH IPaXkIaHCKOTO [IpaBa.

Bce Tpu mpaBoMouus, Kak yKa3blBalIOCh BBILIE, B IIEPBYIO OUEPE]b NPU-
HaJJI1cKar CO6CTBeHHl/IKy, 4YTO SABJACTCA OCHOBAHUCM JJIA KBaﬂl/l(l)I/IKaLlI/II/I
IpaBa COOCTBEHHOCTH KaK INEepBOHAYaNbHOro npaBa. COOCTBEHHHKY HMY-
IIIECTBA IIPEIOCTABJIEHA JICTAIbHAS BO3MOXXHOCTD II0 CBOEMY YCMOTPEHHIO
pacnopspKaThesl Kak COOCTBEHHBIM MMYIIECTBOM, TaK U IPaBaMH B OTHOILIIE-
HHUH HETO, BCJICAICTBUE YeTr0 COOCTBEHHHUK BIPaBE YAaCTHIHO OTUYXKIATh BCE
WA HEKOTOPhIC MPUHAICHKAIINE €My [IPABOMOYHSI APYIOMY CYOBEKTY rpa-
KIAHCKOTI'O ITpaBa, HE ABJIAIOLICMYCsL CO6CTB6HHI/IKOM.

Takum o6pa3om, MpaBOMOYMS BIIaJICHHMS, TIOJIL30BAHUS U PACTIOPSDKEHNS,
NIPUHAJIeXKAIINE B IEPBYIO O4Yepelb CyOBEKTy IpaBa COOCTBEHHOCTH, IO
€ro BOJIE MOTYT OBITh NIEpeaHbl U CyOBEKTY OrpaHUUIECHHBIX BEIIHBIX IIPaB,
T.¢. HECOOCTBEHHHUKY .

Ilepenaua cyOBEKTOM BEIIHOTO HpaBa COCTABISIOMINX €TO COJCPIKaHUE
MIPaBOMOYHUHN APYroMy CYOBEKTYy MOKET OCYIIECTBIISATHCS KaK B paMKax
BEIHOTO IMpaBa, TaK M B IIpoLeCCe Y4acThsi COOCTBEHHUKA BEIIM B 00s3a-

TCJIbCTBECHHBIX IMPABOOTHOLICHUAX. B paMKax BCIIHOI'0 MnpaBa MpaBOMOYHA
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COOCTBEHHHKAa MOTYT OBITH TepelaHbl CyOBEKTy OTpaHWYEHHBIX BEITHBIX
IIpaB KaK Ha ONPEJENICHHBIN, TAK M Ha HEOIPEIeIEeHHbIN CPOK, BKIIOUast Io-
CTOSIHHOE MOJIb30BaHME 3€MEIbHBIM yYacTKOM U INOKH3HEHHOE Haclemye-
MoOe€ BIIaJICHHE 3eMENIbHBIM y4acTKOM. B pesynbpTare nepenauu mpaBoMOUUii
COOCTBEHHHKA CYOBEKTY OTPaHNYEHHBIX BEIIHBIX ITPaB COOCTBEHHUK HE YT-
paduBaeT mpaBa cOOCTBEHHOCTH, KOTOPOE IIPOIOIDKAET CYIIECTBOBATH C OT-
paHWYEHHBIM conepaHueM. [IpiudemM orpaHudmBacTCs He HAOOp MPaBOMO-
ynii COOCTBEHHHKA, a BO3MOXKHOCTh WX (DakTHUecKod peanm3anuu. Tak,
CyOBEKT mpaBa COOCTBEHHOCTH, IO OOLIEMY MpaBHIly, MpPENacT CyOBEKTY
OrpaHUYCHHBIX BEIIHBIX NpaB BCE TPH NPABOMOYMS COOCTBEHHHKA, HO C
YCEUCHHBIM II0 OTHOUIEHHWIO K IIPaBy COOCTBEHHOCTH COJEP’KaHUEM, YeM
00YCIIOBIICHO OTpaHUYCHIE COOCTBEHHHWKA B OCYIICCTBIICHUH TIPHHAJIJICIKA-
oMx eMy IpaB. [Ipu 5TOM CyOBEKT OrpaHHYEHHOTO BEIIIHOTO TMpaBa TaKKe
HE MMEET BO3MOXKHOCTH OCYIIECTBIICHUS BCEX TPEX IPABOMOYHI B MOJTHOM
00BeMe, YTO MO3BOJISIET COOCTBEHHUKY MMYIIECTBA OCYIIECTBISATH KOHTPOJIb
3a ero MCIOJIb30BAHUEM U U3BSTh Y. CyObeKTa OrpaHUUEHHBIX BEIIHBIX IPaB
HMYILECTBO, HE HCHONIB3yeMOe JIN00 UCIIOIb3yeMOe He TI0 Ha3HAYEHHIO.

B pamkax 00s3aTeNbCTBCHHBIX IPABOOTHOMICHHHA CyOBEKT MpaBa cOOCT-
BEHHOCTH MepenaeT, Kak IpaBIIO, Ha OMpElNesieHHOE BpeMs OTICIbHEIC
MIPaBOMOYHS MHOMY CYOBEKTY, KOTOPHIH, SIBISSICH HECOOCTBEHHUKOM II0 OT-
HOIICHHUIO K TIONyYeHHOW BeIH, NPHUMEHUTEIBHO K CHCTEME CYOBEKTOB
TPaXKIAHCKOTO TIpaBa MOXKET SBJIAThCS CyOBEKTOM IpaBa COOCTBEHHOCTH I10
OTHOIIEHUIO K MpUHAUIeXKaIleMy eMy UMYIIEeCTBy. B mponecce ydactus B
00513aTeNIbCTBEHHOM IIPABOOTHOLIEHUH CYOBEKT IpaBa COOCTBEHHOCTH B
OOJIBIIMHCTBE CIyYaeB IepefacT HecOOCTBEHHUKY BPEMEHHO J[Ba MPaBOMO-
YW BIAJCHUE U ITOJTb30BaHNE. B OTIETBHBIX CIydasx MOXKET IepeaaBaThCs
TOJIBKO ITPaBOMOYHE MTOJIH30BAHMS, M B HANOOJIEEe PEIKUX CITydasix — BCE TPH
IIPaBOMOYHS, BKITIOYAs! IPABOMOYHUE PACTIOPSKECHUS.

Cpok jeiicTBHSI NPAaBOMOYMI, NEepeJaHHbIX HECOOCTBEHHUKY B paMKax

06ﬂ3aTeﬂbCTBa, BCCria OorpaHn4cH CpoOKoOM Z[eﬁCTBHH caMoro 00s3aTeILCTBA.
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ITo oTHOWIEHWIO K CONEPKAHUIO MPAaBOMOYMHA COOCTBEHHWKA, TEeperaH-
HBIX CyOBEKTy OrpaHMYECHHBIX BEIIHBIX IIPaB, MMPABOMOYMS, IEepelaHHbIC
COOCTBEHHHKOM CTOPOHE 0053aTEIbCTBEHHOTO TIPABOOTHOIICHHSI, SIBIISIFOTCSI
HanboJiee OrpaHMYeHHBIMU. Tak, Y4acTHHK 00s3aTelIbCTBEHHOTO MPaBOOT-
HOIIIGHHSI OTPaHWYEeH B MpeJeiax M Croco0ax HMCIOJIb30BAHUS MMYIECTBA
COOCTBEHHHKA YCIIOBHSIMU 00S3aTEIbCTBA M MOKET PACIOpsDKaThCd UM B
UCKITIOUUTENBHBIX CITydasX, MPsIMO MPEIyCMOTPEHHBIX COTJIAIICHHEM CTO-
poH. B oTnmume oT y4yacTHHMKa 00S3aTelbCTBA, CYOBEKT OTPaHHUEHHOTO
BEIIHOT'O MpaBa MMEET IOPUIUYECKH 00ECHEYEHHYI0 BO3MOXKHOCTH OCYIIIe-
CTBJICHMS IIPABOMOYHI COOCTBEHHHKA, B IIEPBYIO Ouepe/ib, B IpeJenax, yc-
TaQHOBJIEHHBIX MIPABOBBIMH HOPMaMH, U TOJIBKO BO BTOPYIO — C YYETOM Orpa-
HUYECHUH, YCTaHOBJICHHBIX COOCTBEHHHKOM MMYIIIECTBA.

Janee mpoBeneM aHaiIM3 Ka)XKIOr0 W3 MPaBOMOYHMII COOCTBEHHHKA, CO-

CTaBISIOMNX Y)K€ M3BECTHYIO HaM TpHALy.

§ 4. CTPYKTYPA U IOPUIMIECKOE 3HAYEHUE BJIAJTEHUA,
INOJIb30BAHUSA U PACIIOPA’KEHUA

Tlpasomouue radenus, KaKk IOPUIUYECKAs KATCTOPUS, SBISSCh MEPBUY-
HBIM, B HCCIIEIyeMOU TPUXOTOMHHU MPEJOCTABISIET COOCTBEHHUKY HUMYIIIE-
CTBa IOPUIMYECKH 00ECIICUCHHYI0 BO3MOXKHOCTh OKa3bIBATh HA CBOIO BEIIlb
¢u3nveckoe BO3AECHUCTBHE B JIF000E yIOOHOE BpeMs BHE 3aBUCHMOCTH OT
ypel-mubo BoJH, T.€. OectpensaTcTBeHHO. [IpaBoMoune BIafeHUs] COCTOHUT
U3 ABYX COCTAaBJIAKOIINX: BIIAJACHUS (l)aKTI/l‘{eCKOFO U BJIAACHUS Iopymuqec—
KOT'0, KOTOPBIC MPUHAJICKAT CYOBEKTY IpaBa COOCTBEHHOCTH HE TOJBKO B
TOM ClIydae, KOTJa OH TOCTOSHHO (PH3MYECKH KOHTAKTHPYET C BEIIbIO,
BO3J/ICHICTBYET HA HEE TEM WJIM MHBIM 00pa3oM, He TOJBKO TOr/a, KOTAa
BElllb HAXOJAUTCS B TIOJIE €ro 3peHHs, Ha BUIY, HO M B TOM CJy4ae, KOrjaa

COOCTBEHHHUK 663p33J'II/I‘IeH K MMYHOIECTBY, HaXOOAMIEMYCs BHE IIOJA €TI0
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3peHuss W BHE TpelenoB (Qu3muecKod nocsraemocTd. Hampumep, Bemp
XpaHUTCS B MOZBAJe 3arOPOAHOTrO JI0OMa, HaXO/sIIerocs Ha 0oJIbIIOM pac-
CTOSIHHH OT TOPOJICKON KBapTHUPHI, HE UCIIONB3YETCS B TCUCHUE UTUTEIILHO-
ro nepuona Bpemenu (10, 15, 20 u 6oxee ner). ['maBHOE, 9TOOBI THITOTETH-
YEeCKH COOCTBEHHHK UMEJ BO3MOXKHOCTh (PU3UYECKOTO B3aUMOJICHCTBUS CO
CBOCH BEIIBIO 10 MEPBOMY CBOeMy >keiaHuto. [Ipmuem mon ¢usmueckmm
B3aMMOJICHICTBHEM CJIETyeT MOHIMATh BO3MOXKHOCTh JFO00TO (DaKTHIeCKo-
IO BO3JEHCTBHS Ha BEIlb KaK C OMPEAEICHHOH LIENbI0, TaK U OeCIeNbHO,
BHE CBSI3M C €€ Ha3HAUCHUEM.

W3 M310KEHHOTO ClielyeT, YT0 CyObEeKTy IpaBa COOCTBEHHOCTH B paM-
Kax MPaBOMOYHS BIIQJICHUS BCETla MPUHAMICKUT BIAJICHUC FOPUINICCKOE,
KOTOPOE MOXKET COMPOBOXKAATHCS (PaKTHUSCKUM BIIAJICHUEM, a MOXKET M HE
COTIPOBOXKIATHCS TaKOBBIM. Hampumep, B ciydae mepemadd Bemu coOCT-
BEHHUKOM JIPYTOMY JIMITy Ha OJHOM W3 OTPaHHYEHHBIX BEIIHBIX IPaB 3a
COOCTBEHHHKOM COXPAHSIOTCS DJIEMEHTHI IOPHIMYECKOr0 BJIAJICHUS, YacCTh
U3 KOTOPBIX Tepe/iaHa CyObEKTy OFPAHMYCHHBIX BEIIHBIX MPAB U MPH 3TOM
HE COXpaHseTCs BIaJcHUE (PaKTHUCCKOE, B IOJHOM OOBEME IMepeJaHHOEe
COOTBETCTBYIOIIEMY CYOBEKTY, MONyYUBIIEMY HUMYIIECTBO C IEIBIO €ro
XO3SMCTBEHHOM SKCIUTyaTallil Kak B CBOEM HMHTEpece, TaK M B WHTEpece
coOcTBeHHMKa Bem. Takoe ke moioxxenue, no MaHennio P.C. bessenko,
COXpaHAETCS, KOTJa Belllb U3bATA Y COOCTBEHHHMKA [TOMUMO €r0 BOJIH, Ha-
npuMep, MyTeM XuuleHus. B naHHO# curyanum daktuyeckoe BiaJeHUe,
XOTh W HE3aKOHHOE, MPUHAIICKUT BOPY, a FOPHUIUIECCKOC — COOCTBEHHUKY
Bely .

[Ipemna3sHaueHWe MPaBOMOYMS BIAJCHHUSA KaK FOPHINICCKON KaTCTOPHH
1 HENOCPEJCTBEHHO €T0 IOPUAMYECKON COCTABIIAIONIEH, COCTOUT B IOPHIH-
YEeCKOM 3aKpeIUIeHHH 3a o0JajaTesieM BEl[M YCTAHOBIICHHBIX TIPaKAaH-

CKHM IIPaBOIOPSIKOM BO3MOXHOCTEH (PU3MUECKOro BO3JEHCTBHS Ha Hee,

“ I'pakpaHcKoe MpaBo: akTyallbHbIe MpobieMbl Teopun u npaktiku / Ilox pen. B.A. Benosa. — M.:
IOpaiit-Uzpnar, 2007. — C. 527.
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YTO CIIOCOOCTBYET BKJIIOUEHHUIO HE TOIBKO HETIOCPEJCTBEHHO UMYIIECTBA B
XO3SHICTBEHHYIO DKCIUTyaTalllio, HO U BKIIIOUEHHsSI B MPAXIAHCKHH 000poT
npaB Ha Hero. [locnenHee, B CBOIO ouepelb, SBISIETCS OCHOBaHHEM JIJIs
pacIpocTpaHeHus Ha UIMYIIECTBO M €ro Biaselblia coaepskamerocs B 'K u
JPYTUX HOPMaTHUBHBIX MPABOBBIX aKTax roCyJIapCTBEHHOro oOeliaHus 3a-
IIUTHl B CIIydYae, €CIIM ITPEJOCTaBICHHBIE CYOBEKTY roCyJapCTBOM IIpaBa
OyZyT HapyIICHbBI APYTHMH JIHLAMH.

[IpaBoMoume BaeHHs ONpPECICHO HAMU KaK MIEPBUYHOE B TPHAJE Mpa-
BOMOUYMII COOCTBEHHUKA B CBSI3U C TE€M, YTO C MOMEHTa BO3HMKHOBEHHS
(haKTHYECKOrO BIIAJICHUS] HAYMHAETCS MPOLECC NPUOOpeTeHHsl CyObeKTOM
mpaBa cOOCTBEHHOCTH (OTpaHMYECHHBIX BEIIHBIX MpaB) Ha Bellb, BBIpa-
KAIOMINICS B TIPEIOCTABIICHUH COOCTBEHHUKY BIIAZICHUS IOPUINYECKOTO H,
Janee, OCTAIbHBIX NPABOMOYMM cOOCTBEHHHKA. BHe pamok mpaBoMouus
BJIAJCHUS TI0 CYTH OTCYTCTBYET BO3MOXHOCTh HEOTPAHHUCHHOTO Oecrpe-
MSITCTBEHHOT'O XO3SICTBEHHOT'O UCIIOJIb30BAHMSI UMYILIECTBA.

CornacHo 3ameuanuto P. ®on Uepunra, «coOOCTBEHHOCTh O3 BIAJCHUS
Obu1a OBI KJ1aJ0BOW 0€3 KiTto4a, PPYKTOBEIM JEPEBOM O€3 JIECTHHIIBI, KOTO-
past HeoOXoanMa, YTOOBI CPBIBATH IIOMBD».

[IpaBomMoume BnaaeHws, ABISACH KATErOPHEH rpaskIaHCKOTO 1PaBa, MOJb-
3yIOLICHCS €ro 3aIUTON, IOPUANYECKH HCKIIOYaeT BO3MOXKHOCTh (hU3HMUec-
KOrO BO3/ICICTBHS Ha BEIlb BCEMU CyOBEKTaMHU, 38 UCKIIOYEHHEM TOTO JIU-
112, KOTOPOMY IIPHHAJUISKUT NpaBoMoure. BMmecre ¢ TeM, Kak 1 Bcsl cHcTeMa
IIpaBa, NMPaBOMOYME BJIAJACHHS HE HMCKIIIOYAeT BO3MOXXHOCTH HECOOTBETCT-
BYIOLIEro TpeOOBaHUSIM IIPABOBBIX HOPM BHHOBHOTO MJIM HEBUHOBHOTO (u-
3WYECKOT0 BMENIATENbCTBA B Chepy COOCTBEHHMKA, BHIPAXKAFOLIErocs B MO-
CTYIUICHHM MMYIIECTBA BO BIIaJICHUE HECOOCTBEHHMKA OC30THOCHTENBHO K
JICHCTBUTENLHBIM HAMEPEHHSIM 00J1a1aTeIs IPABOMOYHSI BIIA/ICHUSL.

B 3T0i1 CBs3U BiaJicHUE BEINBIO KIACCH(PHUIUPYETCS MUBUIMCTHUYCCKOMN
HayKOH Ha 3aKOHHOE, MPUOOPETEHHOE B COOTBETCTBHUU C YCTaHOBJIEHHBIM

TpaXXJaHCKUM IIPABOIIOPAAKOM H, CJIC€A0BATCIILHO, UMEHYCMOC TUTYJIbHBIM,
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1 He3aKOHHOE, IPHOOPETEHHOe BHE PAMOK NPABOBBIX HOPM, BHE CBS3U C
IOPUNYECKUM OCHOBaHUEM (THTYJIOM).

3aKoHHOE BJaJIeHUE BCErla MPUHAICKUT TUTYIHHOMY BIIAJIENbILy BEIIH
4, B TIEPBYIO OYepellb, CyOBEKTY MpaBa COOCTBEHHOCTH, HO MOXKET MPUHAI-
JISKATh U HECOOCTBEHHHKY Ha OJTHOM M3 OTPaHHUYCHHBIX BEUIHBIX TpaB 00
B COOTBETCTBHHU C yCJIOBHAMHU 00s3aTenbcTBA. HesakoHHOE BlalneHWE NpH-
HA/IJICKHUT JIAILY, He 00JIagatoeMy COOTBETCTBYIOIINM IIPABOBBIM THTYJIOM,
U B 3aBUCHUMOCTH OT ()aKTHYECKUX OOCTOSTENHCTB MOCTYIJICHHUS BEIIU BO
BJIajICHHE HEYIOJHOMOUYEHHOI'O JIMIA MOAPa3JesseTcss Ha J00pOCOBECTHOE
HE3aKOHHOE BJajieHHEe U HeT00pOCOBECTHOE HE3aKOHHOE BIajICHHE.

Bnanenue ropuanueckoe Bcerjga 3aKOHHO, TaK KaK OCHOBAHO Ha COOT-
BETCTBYIOIIEM IIPABOBOM THUTYJIC W, CJIEIOBATEIEHO, UMEET JICTUTHMHEIC
OCHOBaHHSA CBOCH MPUHAICKHOCTH KOHKPETHOMY cyOBekTy. DakTiuaeckoe
BJIAJICHIE MOXET CIIEIOBATH M3 IOPHINYECKOTO M, COOTBETCTBEHHO, OBITH
3aKOHHBIM, & MOXET M HE CJIeI0BaTh, BOSHUKHYTh BHE CBSI3U C MPABOBHIM
TUTYJIOM, B TOM YHCJIE€ B pe3yJIbTaTe COBEPIICHUS YTrOJIOBHOTO MPECTyILIe-
HUS 1, TAKIM 00pa30M, pacCMaTpUBAThCA KaK HE3aKOHHOE.

He3zakoHHBIM T0OOPOCOBECTHRIM MIPU3HACTCS TAKOE BIAACHUE, KOTOPOE BO-
3HUKJIO y CYOBEKTa IMOMHUMO BOJIM THUTYIBHOTO BiIafeiblla UMYIIECTBA, HO
IIPY TaKUX yCIOBHUSX, KOT/Ia HE3aKOHHBIHM BIIaJIeNel] He 3HaJ M He MOT 3HATh
00 OTCYTCTBUM Yy JIHIIA, MIEPENABIIETO €My Belllb, FOPUINUECKOTO TUTYJIAa Ha
Hee U, CJIeI0BATeNIbHO, MOJHOMOYMH Ha €€ OTUY)KICHHE M Ieperady COOT-
BETCTBYIOIIUX BEHIHBIX mpaB. CyObeKT, MPUOOPETIHIA BEIlh MPH yKa3aH-
HBIX 00CTOSTEIBCTBAX, IPU3HACTCS TIOOPOCOBECTHBIM MIPUOOpETATEIIEM.

HezakoHHBIM HETOOPOCOBECTHBIM MPH3HACTCS TaKOE BIIAJCHHE, IPHOO-
peTas KoTopoe, CyOBheKT TpakJaHCKOTO IIpaBa 3HAJ WM MOT 3HATh, YTO
MOJTy4yaeT BEIlb y JIUIlAa, He 00Jalaloero ¢ TOYKH 3PEHUs TPAXKAaHCKOTO
MpaBa MOJIHOMOYHUSIMU Ha €€ OTUY>KJEeHHE U Iepenady MpaBoMOUMs Biajie-
HUS B OTHOIICHWH Takoi Benrd. CyObeKT, MOJYYHMBIIHIA BEl[b MPU TAKUX

O6CTO$ITCJ'II)CTBaX, MMpU3HACTCA HeﬂO6p000BeCTHLIM an/I06peTaTeneM.
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HemoOpocoBecTHBIH pHOOpETaTENIb B MOMEHT IIPUOOPETEHUS BEIH HE
MPUOOPETAET FOPUIUUECKOTO BIAJCHHS €10 M, CIII0BAaTENIbHO, HE MPHOo0-
peraer TpakJaHCKUX IpaB Ha Bellb. JJoOpocoBecTHBI mpHoOpeTarTens B
TOM Clly4ae, KOTJa Ha BO3ME3IHBIX HadaJlaX MPHOOpEN Belllb, BEIOBIBIIYIO
U3 BJIaJIHUs COOCTBEHHUKA WIJIM YHOJHOMOYEHHOTO MM JIMIIA TI0 MX BOJIE,
pruoOpeTaeT B e OTHOIICHNWH BIIaJCHNUE IOPHIMYECKOE U, KaK CIEICTBHUE,
OCTaJlbHbIE TTPABOMOYMSI COOCTBEHHHKA. B TOM ciydae, Korja BO3ME3IHO
MprUOOpeTeHHasT Belllb BBHIOBIIA M3 BJIAJIEHUS COOCTBEHHHWKA WIIM YIIOJHO-
MOYEHHOTO MM JIMIIa MOMUMO UX Boyx (ObLIa, HAMpUMED, OXUIIIECHA, yTe-
psiHa), TOOpPOCOBECTHBINH NIpHOOpeTaTenb, TaK K€ Kak M HeZoOpocoBecT-
HBIH, HE IPHOOPETAET IOPUIMYECKOTO BIIaJICHUS U, KaK CJIEJCTBUE, OCTallb-
HBIX NIPaBOMOYHI COOCTBEHHHMKA B OTHOLICHMH yKa3aHHOH Bemu. OmgHAKO
B MOMEHT IPHOOpETEHHs Beln OOPOCOBECTHBIM MPHOOpETaTenb, B OTIIN-
yHe 0T HeAOOPOCOBECTHOTO, HE 3HACT 00 3TOM U, CIEIOBATEIBHO, CUMTACT
ce0s1 COOCTBEHHHKOM BEIM 1O MOMEHTA TIPEIBSIBICHUS K HeMy TpeOoBa-
HUS COOCTBEHHHKA O €€ BO3BpaTe.

B cnydae He3akOHHOTO J0OPOCOBECTHOrO NMPHOOpPETEHMs! BEM Ha Oe3-
BO3ME3IHBIX Havanax IMPaBOMOYHsI COOCTBEHHHKA B €€ OTHOIICHHH HE BO3-
HHUKAIOT HE 3aBUCHMO OT OCHOBAHMI BBIOBITHSI BEIX N3 TUTYJIBHOTO Biaje-
HUS, HO TIPY 3TOM BHyTpeHHee yOexaeHne J00pocoBeCTHOTO mprodpeTare-
JIsl, KaK M B BBIIIE OMMCAHHOM CJIydae, HallpaBlIeHO Ha IIPU3HaHKE 3a cOo00ii
MIPAaBOMOYMI COOCTBEHHMKA JI0 MOMEHTA IPE/IbSIBICHNSI K HEMY TPEOOBaHUs
0 BO3BpaTe HE3aKOHHO MPHOOPETEHHOr0 NMYIIIECTBA.

B orinune oT OCHOBHOW Macchl Belel B OTHOILEHWH TaKHX MX BHJOB,
Kak JCHbI'W M IIEHHBIE OyMaru Ha IpeIbsABUTENS, IPHOOPETEHHBIC HE3aKOH-
HO, HO JT0OPOCOBECTHO, TOOPOCOBECTHBIN MPHOOpETaTeNh BO BCEX CITydasx
npruodpeTaeT MpaBoOMOUHs COOCTBEHHUKA B TIOJTHOM 00beMe.

Kak HemoOpocoBeCTHBIHN, TaK B JOOPOCOBECTHBIN MPUOOPETATEND, MOITY-
YMB BEIllb OT JIMIA, HE MMEIOIIEro MpaBa Ha ee OTYYy>KACHHE, BHE 3aBHCH-

MOCTH OT HaJIW4us WU OTCYTCTBUA HOPHUIUYCCKUX HpaBOMO‘II/Iﬁ B €€ OT-
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HOIICHUH BO BCEX CITydasx MPHOOPETAIOT HMYIIECTBO B (haKTHIECKOE Bila-
JICHHE, TI0JIb30BaHUE U paclopshKeHre. B ToM ciiydae, Koraa nepexos mpas
HA AMYIIECTBO HE MOJUICKHUT (PUKCALUU TOCYTAPCTBCHHBIMA OpPraHAMH W
WHBIMU TPEACTABUTEIAMH TOCYAApCTBA, HAPUMEpP, TOCYIapCTBCHHON pe-
THCTPALMH JIN0O HOTAPUAITEHOMY YJOCTOBEPCHUIO, (PaKTHUECKOE BIaICHHIE
BEIIbI0 BHEIIHE BHITJIIIUT KaK OCHOBAaHHOE HA MPABOBOM THTYJIE B CHIY
JNEHCTBUS TPaXIAHCKO-TIPaBOBOTO IMPHHIIMIIA JOOPOCOBECTHOCTH YYaCTHH-
KOB TPaKIaHCKHX OTHOIIeHHA. Kpome Toro, B ykasaHHOM Cilydac B OTHO-
HICHUSIX HE3aKOHHOT'O BJIAJIENbIA C HHBIMU CYOBEKTaMHU IPaXKIAHCKOTO IIpa-
Ba JICHCTBYET MPABIIO (PAKTUUCCKOTO BIIAJICHUS, COTJIACHO KOTOPOMY HM3Ha-
YaJbHO TUTYJIEHBIM BIIAJCIBIIEM HMYIIECTBA IIPU3HACTCS €r0 (PAKTUUICCKUIMA
Bianernen. HazBaHHOE MpaBHIIO MOXKHO C(HOPMYNIHPOBATH CIEAYIOMNAM 00-
pasoM: kmo eiadeem, mozo u eeuyp. B yKa3aHHON CHTyaIlud, MO MHEHHIO
P.C. beB3eHko, «riaBHBIM SBIsETCS (DaKT '(HU3UIECKOTO TOCIIONCTBA HA
BCIILIO K UMCHHO €My <...> IIPUJACTCSI FOPUIANICCKOS 3HaueHme» .

Kak npunImn 100poCOBECTHOCTHA U Pa3yMHOCTH, TaK U MpaBmiIo (HakTu-
YECKOTO BIIAJICHUS JICHCTBYIOT B OTHOIICHHH HE3aKOHHOTO IMPHOOpeTaTeNs
JI0 TeX TOp, MoKa He OyAeT o(QUIHaIbHO J0Ka3aHo oOpaTHoe, T.e. HeJo00-
POCOBECTHOCTH ITHIIA, TIEPEIaBIICTO BEIIb W HE3aKOHHOCTH BIIAJICHUS €O
JUIOM, TIPUHIBIINM BeIlb, YTO CIEIyeT U3 COIepXKaHWs HOpM 1. 4 cT. 9
I'K. YuutsIBas comepkaHue IMPaBOBBIX HOPM, 3aKpeIUICHHBIX B cT. 2 ['K u
ct. 8 I'K, Hagensomux cy0beKkTa rpaKIaHCKOTO MpaBa BO3MOXKHOCTBIO, a
He 0053aHHOCTBIO COBEPIIAThH JICHCTBHSA, HANPABICHHBIC HA 3aIlIUTy HapYy-
IICHHBIX IIPaB, B TOM YHUCIIC W MpaBa COOCTBEHHOCTH, MOXET CIIOKUTHCS
CUTYAIVs, IPH KOTOPOW TUTYJIBHBIN BIIaJIee] IMYIIECTBa HE MPEAIPUMET
Mep K BOCCTAHOBJICHHIO HapYIIEHHOTO IpaBa, B CBS3U C YeM BEIIb OCTa-
HeTCs B (DAaKTHYECKOM BJIQJICHHH HE3aKOHHOTO BIIAJAEibIIa, KOTOPBIH, Ha

YTO YKa3bIBAJIOCh BBIIIEC, B OTHOIINCHUAX C TPETBUMHU JIMIIAMU (baKTI/I‘{eCKI/I

4 I'pakpaHcKoe MpaBo: akTyallbHbIe MpobieMbl Teopun u npaktiku / Ilox pen. B.A. Benosa. — M.:
IOpaiit-Uzpnar, 2007. — C. 529.
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OyzeT BOCIIPUHUMATHCS KaK THTYJIBHBIH.

CocTosiHMEe HEeOoNpeIeIeHHOCTH, IPH KOTOPOM JI€HCTBUTENBHBIA TUTYIIb-
HBI BIIAJIEJICI] UMYIIECTBa OE3yCIOBHO HUMEET FOPHUANYECKH OOecIeucH-
HYK0 BO3MOXHOCTH BOCCTAHOBUTH HAPYIICHHOE MPABO COOCTBEHHOCTH H
BEPHYTHh UMYIIECTBO B CBOC (PAKTHUYECCKOE BIAJICHHE, TIPOUTHTHCS TPHU TO/1a
C TOr0 MOMEHTa, KOT/Ia OH y3HAll WK JAOJDKEH OBLI Y3HATh O HapyIICHUU
MIPUHAAISKAIIETO €My IIpaBa, T.. B TEUCHHWE YCTAHOBIICHHONH HOpMaMH
rpakIaHCKOTO TIpaBa 0011ei HCKOBOM TaBHOCTH.

Bech ykaszaHHBIH [eproI BpeMEHH COOCTBEHHUK MMYIECTBa OyaeT 00-
JIIaTh FOPUANYCCKUM IIPABOMOYUEM BIIAJICHUS, TO3BOJISIIOIUM €My Tpe-
0oBaTh BO3BpaTa UMymIecTBa. 110 UCTEUCHUN YKAa3aHHOTO CPOKa HE3aKOH-
HBIA BIAJICNCI, MO0 CYTH, CMOXET CUHTATh CeOsl JIUIIOM, HOOPOCOBECTHO
BIIQJICIOIIMM MIMYIIECTBOM B CHIIy MCTEUCHHS CPOKa, YCTAHOBICHHOTO IS
3aIIUTHl HAPYIIEHHBIX TpaB, U o0JamaTeseM BceX TpexX MPaBOMOYHN COO-
CTBEHHUKA B CUJIY OTCYTCTBUA HCIIOCPEACTBEHHO Yy CO6CTBeHHI/IKa numyuie-
CTBa IPaBOBbIX BO3MOKHOCTEH JUIA U3BATHUA BEIIU Y HeCO6CTBeHHI/IKa u ee
BO3Bpara B CBOC BIIAJICHUE.

Bwmecrte ¢ Tem, ¢ TOUKH 3peHHs HHCTHTYTa IPHOOPETATEIHHOM TaBHOCTH,
C MOMEHTa MCTEYCHHUSI MCKOBOH JaBHOCTH IJIsi UCTPEOOBAHMS MMYIIECTBA
13 9y’KOTO HE3aKOHHOTO BIAICHUSA M JO MOMEHTa IepeBoja IpaBa coOCT-
BEHHOCTH HA MMYIIECTBO Ha (DAKTHUECKOTO BJaleiblia, OH HE OyAeT Iopu-
JUYCCKU TPU3HAH COOCTBEHHHMKOM HMMYIIECTBA, a €r0 BIIQJICHUC BCIIBIO B
yKa3aHHbII mepuon, mo MHeHuio B.A. Burymiko, cienyer cuurtarh me-
pexonuoii hopmoii®. OfHAKO B IOPHIMUECKOIl JTHTEpaType BBICKA3aHA B
JOCTAaTOYHOW CTENEeHH OOOCHOBAaHHAas TOYKAa 3PEHUS O HEOOXOTUMOCTH
pasrpaHWYCHHST WHCTHTYTa JOOPOCOBECTHOTO MPHOOPETEHUS M MHCTUTYTA
JaBHOCTHOI'O BJIAJICHUA KaK ABYX IOPUAHUYCCKHU CaMOCTOATECIBHBIX CIIOCO-

46
00B proOpeTeH!s paBa COOCTBEHHOCTH HA UMYILECTBO .

* Burymko B.A. I'paxaanckoe mpaBo: Yue6. moco6.: B 2 a. — Munck: Benopycckas Hayka, 2007. —
Y. 1.-C.331.
* Ioopobuee 06 smom cm.: Tpaxaanckoe Mpago: aKTyasbHbIe IPOOIeMbI Teopur U npakTuky / [log
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IIpasomouue nonvzosanus, Kak IOpUANIECKas KaTETOPUs, MPEIOCTABIIA-
€T COOCTBEHHHMKY MMYILECTBA IOPHIMYECKH OOECIIeUeHHYI0 BO3MOXKHOCTh
OecrpensTCTBEHHOW XO3SHCTBEHHOW AKCIUTyaTallid BELIH, OCYIIECTBIIse-
MOH IO CBOEMY YCMOTPEHHIO H B CBOEM MHTEPECE C LIEIbI0 U3BICYCHUS €€
MOJIE3HBIX CBOICTB. [IpaBOMOUNE MONB30BaHNS 3aHUMAET LEHTPAIBHOE Me-
CTO B aHAIM3UPYEMON TPUXOTOMHUU H CIIy>KUT LIENH JIETAIU3ALUH C TOUYKH
3pEHUS TPAXKIAHCKOTO MpaBa (paKTHUECKOTO IMOBEACHNUS CyOBEKTa, HalpaB-
JICHHOT'O Ha Belllb, SIBISASACH IIPaBOBOM rapaHTHEN 3aKOHHOCTH IIPUCBOEHUS
TaKUM CYOBEKTOM IIOJIE3HBIX CBOWCTB MMYIIECTBA, BKIIOYAs MOJyYCHHBIC
OT €r0 UCIOJb30BaHuUs IUIOABL, IPOAYKLIHUIO U JOXOIBL.

Otnune (pakTHIECKOro BO3JICHCTBHS Ha BEIllb, OKa3bIBAEMOT'0 B paMKax
MIPaBOMOYHS BIAJCHNS, W (PAaKTHUECKOTO BO3JCHCTBHS Ha BEIIb, OKa3bl-
BaeMOr0 B paMKaX IPaBOMOYHA MOIb30BAaHUS, COCTOUT B TOM, YTO IPaBO-
MOYME BIIAJCHUS MO3BOJIAET CyOBEKTY BO3/EHCTBOBATh HA BEIb B JIFO0OE
BpeMs, a IIPaBOMOYNE I10JIb30BaHUs — C [IEJIbIO U3BJICUEHUS U3 BELIU €€ 110-
JIE3HBIX CBOMCTB. B COBOKyMHOCTH JiBa MPaBOMOYUS IPEJOCTABISIOT CYOb-
eKTY IOPHIMYECKH OOECHEeYeHHYI0 BO3MOKHOCTH H3BJICUEHMS ITOJIE3HBIX
CBOMCTB MMYII[ECTBA B JII000€ y10OHOE ISl HETO BpeMsl.

[lepenada coOCTBEHHMKOM HECOOCTBEHHHKY NPAaBOMOYHS ITOJIb30BAHHS
6e3 (akTHIEeCKON COCTaBIIAIOIICH MPAaBOMOYHS BJIAQJACHHUS OTPAaHUYMBACT
BO3MO>KHOCTH MCIIOJIb30BAHUS UMYIIIECTBA TAKUM CyOBEKTOM BPEMEHHBIMH
paMKaMHM, YCTaHOBJICHHBIMUA COOCTBEHHHUKOM, ¥ KOTOPOTO BEIlb HAXOIUTCS
KaK B IOPHJMYECKOM, TaK U B (hakTdeckoM BiaaeHuu. [lo cytu, mpumenu-
TEJIbHO K OpraHM3alusaM CO CTaTyCOM IOpUAMYECKOIO JIHIA BPEMs peau-
3aIysl IPaBOMOYNS MOJIB30BAHUS OTPAHUICHO PEKUMOM paboThl (pakTHye-
CKOro Biafenbla Bemu. HanpuMep, BO3MOKHOCTD peaqu3aliid IPaBOMO-
YHs TIOJIB30BAHMS HAyYHOW JIMTEPaTypod B YHTAIBHOM 3ajie IMyOJNYHOH
OnOINOTEKN OrpaHUYCHA PESKUMOM €€ PaboThl, BOSMOXKHOCTh OCYIIECTB-

JICHUS MMPAaBOMOYUA IIOJB30BaAHHA ATTPAKIIUOHAMU B TOPOJCKOM IapKe —

pen. B.A. Benosa. — M.: IOpaiit-U3nart, 2007. — C. 514-524.
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peKHMOM paboTa Mmapka u T.I1.

HpaBOMO‘II/Ie IMOJIb30BAHMS, IPUMCHUTECIIBHO K CUCTEME BEUIHBIX MPaBO-
OTHOIIICHUH, 3aHUMAET IIEHTPAIBHOC MECTO B TPUAJE MPABOMOYMIA COOCT-
BEHHHUKA BCJCICTBHE TOTO, YTO OPHIUYCCKH OMOCPEAyeT ICHCTBUS TH-
TYJIEHOTO BIAJENbIA, HAIIPABICHHBIC HA W3BJICUCHHE IOJIC3HBIX CBOMCTB
BEIIH, SBIIIOIINECS CAMOIIECThI0 IPHOOPETEHHS MIPaB Ha Hee M JepKaHUS
BEIIM IPH ce0e HeCMOTPSI Ha BO3JIOKEHHOT'O Ha THTYJIHFHOTO BIaIeNbIla Be-
LM HOPMaMH MpaBa COOCTBEHHOCTH OPEMEHH €€ CO/IePKAHUSL.

HpI/I OTOM IPUMEHUTEIBHO K O6$[3aTeJ'II>CTBeHHBIM IMMpaBOOTHOIICHUAM B
CJIydae TPOM3BOJICTBA BEUICH IS UX PEaIU3alluil TPETHUM JIMIIAM C ICIBI0
U3BIICUYCHUS MPHUOBLTH OoJiee 3HAYUMBIM JIIsl MX THTYJIBHOTO BIIAJCIbIIA,
0e3yCIIOBHO, OyIeT IPaBOMOYHE PACTIOPSHKEHUS.

[IpaBoMoume MOIB30BAHUS, TAKXKE KaK U IMPABOMOYHNE BIaICHUS, BKIIO-
yaeT B ce0s MOJB30BAHHE IOPUAMYECKOE M’ IONIb30BaHHE (HaKTHIECKOE.
CoOCTBEeHHHK UMYIIIECTBA, 00J1a1asi FOPUIMISCKUM BIIaJIEHUEM, 00JIaaeT u
FOPUINYECCKUAM TMOJIb30BAHUEM B OTHOIIIEHHH Bely. FOpuanyeckoe momip3o-
BaHHE, B CBOIO OYEPEIlb, MOXKET COYETAThCS C (PAKTUICCKUM, KOTZIA BEIIb
WCTIONB3YeT €€ TUTYJIBHBIN BIAJENIel], M HE COYETaThCs, SCITU BEIlb HaXo-
JUTCS BO BIIAICHUN HE3aKOHHOM JINOO THUTYJBHBIN BIIaJIENel] BEIIH Tepenat
(haKTHYECKYIO COCTABIIIONIYIO TIPABOMOYHS MOIB30BAHMS APYTOMY JIUITY TIO
BCUIHO-IIPAaBOBBIM HUJIN 065[3aTeJ'[BCTBeHHO-HpaBOBI)IM OCHOBAHUSIM.

B nocnennem ciyuae peanuzanus IOPUIAYECKOW COCTABIISIFOLIEH MOJb-
30BaHUs TUTYJGHBIM BIIQJCIBIIEM BBIPA3UTCSA B MOJTYYCHHU WM IDIATHI OT
CyOBeKTa, KOTOPOMY IEPEaHo MPAaBOMOYUE (PAKTUIECKOTO MMOJIE30BAHHS.

dakTHyecKoe MOIH30BAHNE HE3aKOHHOTO BIAJIENbIIa HE BJIEYET ITOJIO-
KUTEIBHBIX IOPUAMYECKUX IIOCIICACTBUI B OTHOIICHWH ITONYYEHHBIX OT
HCIOJB30BaHUA BECUIN ITUIOAO0B, MPOAYKIIMN U JOXOJA0B, HA KOTOPBIC BO3HU-
KaeT MMpaBOBOil TUTYJ y 3aKOHHOTO BJIafIeNblia, UMEIOLIEr0 NpaBo UCTpedo-
BaTh BEIIb BMECTE C MPOIYKIIMEH, TUIOaMH M JIOXOJaMH B paMKax ycTa-

HoBJIeHHON HopMmamu 'K mpoueaypst.
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Ilpasomouue pacnopssicenus, Kak IOPUANYECKas KaTeroOpHs, SBISACH
TPETbHUM, B CUCTEME HpaBOMO‘II/Iﬁ CO6CTBCHHI/IKa, pEAOCTABIIACT TUTYJIb-
HOMY BJaJeJIbIly JIETAIM30BAHHYI0 HOpPMaMH TPaXAAHCKOIO IIpaBa BO3-
MOXHOCTB OIIpEJICNICHNs] FOPUINUECKOil 1 (akTHuecKkoil cyqp0bl Bely Mo-
CPE/ICTBOM €€ OTUYXKJCHHS KaK BO3ME3[JHO, TaK U O€3BO3ME3JHO, IIyTeM
BKJIIOYEHHS BEIIM B COCTAB JPYroro MMyILIECTBA, BCIEACTBUE €€ Iepepa-
60Tku (00pabOTKM), MOCPEICTBOM HHOTO W3MEHEHHS €€ (PH3MUSCKIX
CBOﬁCTB, a TaAK)KC MMOCPCACTBOM YHHUUTOXKCHHA BCIIH, BKIIIOYasaA €€ HOTpe6-
JICHUE, B TOM YUCJIC B PE3YJIbTATC BKIIIOUCHUA B HpOH3BOI[CTBeHHLIﬁ IIHKII.

[IpaBoMoume pacropspkeHHsI, TAKXKe Kak U J[Ba JPyTHX IPaBOMOYUs co0-
CTBEHHHMKa, BKIIIOUAeT B ce0s1 KaK I0pUANYECKYIO, TaK U (aKTHUECKYIO CO-
craBnsirontyro. IOpuandeckoe pacmopsikeHHE COCTOMT B Iepenade BeexX
WM 4acTH NPaBOMOYMH COOCTBEHHHKA M BCEra IPHHAICKHUT THUTYIBHO-
My BIajeibly, a (pakTHIecKoe pacropsuKeHHE COCTOMT B HEIIOCPEIICTBEH-
HOH nepeaadye BEUIM U MOXKET MMPUHAJIC)KATh KaK TUTYJIbBHOMY, TaK 1 HE3a-
KOHHOMY, HO (paKTHYECKOMY BJIaJIeJIbIly BEIIH.

dakTHyeckoe 3aKOHHOE W HE3aKOHHOE PacIopsDKeHHE MOTYT OBITh pea-
JIM30BaHBI MOCPEICTBOM MOTPEOJICHHS HJIM WHOTO YHHYTOXKCHHUS BELIU, U B
9TOM ClTydae BCErJa BICKYT 3a co00il pacropspKeHNe IOpHANYECKOe U, KaKk
CIIEZICTBUE, YTPATy IIpaBa COOCTBEHHOCTH Ha IOTpeOJICHHYIO Belb. [Ipnuem
B Cliy4dac HOTpe6J'[CHI/Iﬂ WM YHUYTOKCHHUA BCIIN IJId MPEKPAICHUA IIpaBa
COOCTBEHHOCTH Ha Hee HE MMEET IPAKTHYECKOr0 3HAUCHUsI, KaKOW U3 CyOb-
€KTOB pean30Bal (aKTHUECKOE PACIIOPSDKCHUE BEIbO, 3aKOHHBIA MIIN He-
3aKOHHBIA BIIaJieNiel], Kak 00JIaatoIuii I0pUIMYecKol COCTaBIAIONIeH aHa-
JIM3UPYEMOT0 IPABOMOYMSL, TAK M HE 00NaaloIiid TakoBoi. B naHHOM city-
Yae JeHCTBYeT NPaBHIIO, COTJIACHO KOTOPOMY MPaBO CIIEAYeT 3a BEHIBIO U
IpeKparaeTcss OqHOBPEMEHHO C IIPEKPaLeHUEeM BEILH.

HesakoHHOe (akTHUeCKOe PACIOpsDKEHUE, Peali30BaHHOE HeCOOCTBEH-
HUKOM IOCPEACTBOM IEpe/iaun BEIIU JPyroMy JIMILy, BI€UYET BO3HUKHOBE-

HUEC Yy 3TOI0 Jrla HpaBOMO‘{I/Iﬁ COOCTBEHHHKA TOJILKO B TOM cjlydae, Kkoraa
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TaKoe JIMLO CYUTAETCS JOOPOCOBECTHBIM IpUOOpeTaTenieM, a NepeqaHHas
€My HCYIIOJIHOMOYCHHBIM Cy6’LeKTOM BCIIIb BBIOBLIIA U3 rocrnoacTtsa TU-
TYJIBHOTO BJafeNblia IO €ro BoJie JIMOO B TOM Clydae, KOrZa HEe3aKOHHO
OBUTH OTUY’KICHBI ICHBIM WIIM [IEHHBIE OyMaru Ha IpeIbsIBUTENIS.

B ocranpHbIX citydasx ¢akTHueckoe HE3aKOHHOE pacIlopsbKeHne He Bile-
4eT 3a co00il nepesavn HHBIX MPAaBOMOYHIA COOCTBEHHHKA.

Oco0eHHOCTh TpHAIbl MPABOMOYHNA COOCTBEHHHKA, IMPHHAMICKAIICH
HEIMOCPENICTBEHHO CYOBEKTY IIpaBa COOCTBEHHOCTH, KaK EPBOHAYAIBHOTO,
HE3aBHCUMOT'0, OCHOBHOT'O BELIHOTO MpaBa, COCTOUT B TOM, YTO PELICHHE O
HEOOXOANMOCTH peai3aliy IPEeIOCTaBICHHBIX TPHAZ0il BO3MOKHOCTEH,
T.€. peIICHHE O HEOOXOJMMOCTH OCYIIECTBICHHSI aKTHBHBIX AEHCTBUII B OT-
HOIIICHUH CBOETO UMYIIECTBA JINOO 00 OTCYTCTBUH TaKOi HEOOXOTUMOCTH,
NPUHUMAET COOCTBEHHUK MMYILECTBA UCKIFOYHTEIBHO IO CBOEMY YCMOT-
PEHHIO HE3aBHCHMO OT JAPYTMX CyOBEKTOB FpaXKJaHCKOTO Ipasa. B ornu-
4He OT CyObeKTa ImpaBa COOCTBEHHOCTH CyOBEKTHI OTPaHNYEHHBIX BEITHBIX
IpaB, a TakXke CyObeKTHl, MPUOOPETIE BEIIHbIE TpaBa BCIEACTBHE yda-
cTHs B 0053aTeIbCTBEHHOM IIPAaBOOTHOIIEHHWH, B MpOLECCE peau3alliy
MpaBOMOYHH COOCTBEHHHKA 00pEMEHEHBI TPEOOBaHHUAMH TTOCICAHETO H, 110
o0meMy TpaBHiTy, 0Os3aHBI PEaM30BHIBATh NPEIaHHBIE UM COOCTBEHHH-
KOM IIPaBOMOYHS B €r0 HHTEPEcax IOl CTPAXOM UX INPEKpaIeHHUs U U3bs-

THUA UMYIICCTBa COOCTBEHHHMKOM B CBOE BJIAICHUC.

§ 5. CYBBEKTBI IIPABA COBCTBEHHOCTHMU.
®OPMBbI U BUAbI COBCTBEHHOCTH

[IpaBo coOCTBEHHOCTH TIpeACTaBIsIeT COOOM EIUHBIA NPaBOBOW Mexa-
HHU3M, 00ecleYnBaIoNMi HanboJiee OIaronpusITHBIC IPABOBBIE YCIOBHS HC-
MIOJTb30BAaHMS UMYIIECTBA €T0 COOCTBEHHMKAMHU KaK B XO3SHCTBEHHOW mes-

TCJIBHOCTHU, TaK B MHBIX ITOJIC3HBIX IJIA cebs u Apyrux Cy6’beKTOB nemsx. B
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Ka4yecTBE COOCTBEHHHKOB MMYIIIECTBA H, CIECJOBATENILHO, CYOBEKTOB MpaBa
COOCTBEHHOCTH BBICTYIAIOT CYOBEKTBI I'PaXKIAHCKOTO TIpaBa, CIIOCOOHBIE C
TOYKH 3PEHHSI UX INPaBOCYOBEKTHOCTH 00JaiaTh MMYIIECTBOM Ha IIpaBe
cobcrBenHoctH. [1pu 3TOM HEOOXOANMO UMETH B BULY, YTO 00JIa1aHNe UMY-
IIIECTBOM HA NpaBe COOCTBEHHOCTH OTHOCHTCS, B COOTBETCTBHHM C HOPMAMHU
ct. 17 TK, x anmeMeHTaM Tpa)KIaHCKOH MPaBOCIIOCOOHOCTH, YTO YKa3bIBACT
Ha BO3MOXXHOCTH JIMI], HE O0JaJaloMNX JeeCHOCOOHOCTIO, MPU3HABATHCS
cyOBbeKTaMu TpaBa COOCTBEHHOCTH. ENMHCTBEHHBIM OTpaHMYCHHEM, pac-
MIPOCTPAHSIOMNMCS Ha COOCTBEHHHMKOB HMYILIECTBA, HE 00JIagarolIuX Io-
CTaTOYHBIM 00BEMOM JIe€CIIOCOOHOCTH, SIBISIETCSI OTPAHHMYEHHE B CAMOCTOSI-
TEJILHOM OCYIIECTBIICHHUM IMTPaBOMOYHNS PACTIOPSDKEHUS NPHHAICKAINMU
UM BellaMu. B oTamdne oT mpaBoMOUMs pactopsHKEHMS TaKUE TPaBOMOYHS
COOCTBEHHHMKa, KaK BJIQJICHUE M TOJIb30BAHUE, HEAEECIIOCOOHOE JINIIO BIpa-
B€ OCYILIECTBISITh CaMOCTOATEIBHO, €CJIU. IPU 3TOM ISl UCIOIb30BAHUS
UMYIIECTBA B CBA3M C €r0 OMMAaCHLBIMHU CBOMCTBAMH HOpMaMHU TPAXIaHCKOT'O
WK UHBIX 0Tpacnei?1 IpaBa HE YCTAHOBJICHBI CICIUAJILHBIC BO3PACTHBLIC U
nHble TpeboBaHus. Tak, 3aNpemieHo caMOCTOSTENEHOE OCYILIECTBICHUE TTpa-
BOMOYMSI IIOJIb30BAHMS  (AaBTOMOOWJIEM JIMIIOM, HE JIOCTHTIIMM BO-
CEMHAILATWICTHETO BO3PACTa, a TAKXKE JINIIOM, HE HMEIOIIINM BOUTEIBCKOTO
YIOCTOBEpPEHHS. AHAJIOTWYHBIE CHEIUATIbHBIE TPEOOBAHWSA YCTAHOBIICHBI
MIPUMEHUTENBHO K HCIIOJIB30BAHUIO JTFOOOTO MEXaHWYECKOTO TPAHCTIOPTHOTO
cpeacTBa. Bmecrte ¢ TeM, HeeecrocoOHbIE M YaCTUYHO JIEECIOCOOHbIE JIHIIA
HMEIOT TOJIHOE NPaBO MPH3HABATHCS COOCTBEHHMKAMHM TAaKOTO MMYIIECTBA.
WupiM, He 00J1aJal0mmM ONIaCHBIMU CBOWCTBAMU MMYILIECTBOM CYOBEKT, HE
HAJICTICHHBIH TOJHON JIeeClIOCOOHOCTRIO JIMOO ITOTHOCTBIO HENEEeCoco0-
HBIH, MOJKET BIIAJIETh U TTOJIB30BATHCS CAMOCTOSITENBHO.

Taxum 00pazom, B KauecTBE CyOBEKTOB IIpaBa COOCTBEHHOCTH MOTYT BbI-
cTynath (HU3UYCCKHE JIMIAa HE3aBUCUMO OT CBOCH MPaBOCYOBEKTHOCTH, Op-
TaHU3AIMU CO CTaTyCOM FOPUANYECKOrO JHIa KaK KOMMEpUYecKHe, Tak U He-

KoMmMepueckue, PecniyOinka benapyck v ee aqMUHHCTPaTHBHO TEPPUTOPHU-
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aJIbHBIE EIIMHUIIBI B JINIE COOTBETCTBYIOIINX FOCYAaPCTBEHHBIX OPTaHOB.

B coorserctBun ¢ HOopmamu cT. 13 Koncrutyiuu B Pecriyonuke Bena-
PYCh 3aKOHOJATENIFHO 3aKpeIUIeHbI 1Be (POpMbI COOCTBEHHOCTH: TOCYap-
CTBEHHAs M 4YacTHas, YTO C TOYKH 3PEHUs IPaKAAHCKOTO MpaBa OTPakaeT
NIPUHAUISKHOCTh HMMYILECTBA Ha IIpaBe COOCTBEHHOCTH I'OCYAApCT-
BEHHOMY JI00 HETOCYAapCTBEHHOMY (4aCTHOMY) CYOBEKTY.

Cornacao HopMmaMm cT. 213 T'K B xadecTBe CyOBEKTOB, CIIOCOOHBIX TIPH-
HATh UMYIIECTBO HCKIIOUUTEIHHO B YACTHYIO COOCTBEHHOCTH, BBICTYIIAIOT
rpaxnane PecnyOnuku bemapyck m HerocyaapCTBEHHBIE OpTaHHU3ALUU CO
CTaTycoOM FOPHIMYECKOTO JINIA; B KaueCTBE CyOBEKTOB, CHOCOOHBIX MpH-
HSTh HMMYIIECTBO HCKJIIOYUTENHEHO B TOCYAApPCTBEHHYIO COOCTBEHHOCTH,
BeIcTynaroT PecrryOnnka benapych n ee aiMHHNCTPaTHBHO-TEPPUTOPHAITE-
HBIC €IMHUIIBL.

C TouKkHM 3peHHs NPABOBOTO PEKHMMA, yCTAHOBICHHOI'O IPABOM COOCT-
BEHHOCTH, a TaK)Ke C TOYKH 3PEHUS BHIOB OOBEKTOB IPa)KTaHCKUX IIPaB,
KOTOpBIE MOTYT HaXOJHUTHCS B YaCTHOH JMOO rocyapcTBEHHOW COOCTBEH-
HOCTH MEX]ly 3aKperuieHHBIMU B KoHcTuTyun nByms ee opmamu, B 1ie-
JIOM, KaKHX-TN00 3HAYMMBIX Pa3IMUMi HE CYIIECTBYET, YTO TaKKe CIECIyeT
n3 HopM cT. 13 KoHctutynnu, corilacHO KOTOPEIM T'OCYyIapCTBO TapaHTH-
PYeT paBHYIO 3allUTy W PaBHBIC YCIOBHUS JJIsI Pa3BUTHS KaK IOCYIapCTBEH-
HOM, TaK X YaCTHOH COOCTBEHHOCTH.

[To cyru, Bemp KilaccU(HUUIUPYETCs KaK TOCYAapCTBEHHas cOOCTBEH-
HOCTb, KOT/Ia TIONa aeT B Ka3Hy MM TUTYJILHOE BIIaJICHHE TOCYIapCTBEH-
HOTO CyOBEKTa U, COOTBETCTBEHHO, KaK YacTHasi COOCTBEHHOCTb, KOT/1a TO-
Ia/IacT B TUTYJIBHOE BJIICHUE HETOCYAApPCTBEHHOTO (YacTHOTO) Jinna. [Ipu
9TOM BEIllb, HAXOAAIMIASACS B YACTHOW COOCTBEHHOCTH, MOCPEACTBOM €€ OT-
YyXJIE€HUS B MOJB3y TOCYIApPCTBEHHOTO CyOBEKTa CTAHOBHUTCS T'OCYIapCT-
BEHHOH COOCTBEHHOCTBIO M OTUYXKICHHAS TOCYIapCTBEHHBIM CyOBEKTOM B
TI0JIb3Y YaCTHOTO CTAHOBHUTCS YACTHOM COOCTBEHHOCTBIO.

Bwmecte ¢ TEM, B CUCTEMY I'PAXIAAHCKOI'0 3aKOHOJAATC/IbLCTBA BKJIFOYCH
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3akon Pecrry6muku bemapycs ot 15 mrons 2010 r. «O6 o0bexTax, HaX0as-
HIUXCS TOJIBKO B COOCTBEHHOCTH rocygapcTtsa, 1 BUJax JACATCIbHOCTH, Ha
OCYIIECTBIEHHE KOTOPHIX PACIPOCTPAHACTCSI UCKIIOYUTENBLHOE TPaBO To-
CyJapcTBay, HOPMBI KOTOPOTO ONPEEISIOT IepeueHb BEIleH U HHOTO UMY-
IIECTBA, KOTOPOE MOXKET IPUHAUISKATh Ha MpaBe COOCTBEHHOCTH MCKIIIO-
yutensHo PecnyOnmke bemapycs mim ee aIMHHHUCTPAaTHBHO-TEPPUTOPU-
anbHBIM eauHuLaM. Kpome toro, B cooTBeTCTBUM ¢ HopMamu cT. 13 Kon-
CTUTYLMH HEJpa, BOJBI M Jieca COCTABISIOT MCKIIOYMTENILHYIO COOCTBEH-
HOCTh TOCY/IapCTBa, a 3€MIIM CEeJIbCKOXO3SHCTBEHHOTO Ha3HAYeHHs Haxo-
JISITCSL B COOCTBEHHOCTH T'OCYAapCTBa.

Heo6xoauMocTh 3aKkperyieHnsi ONpeseseHHOr0 MMYINEeCTBA Ha IIpaBe
COOCTBEHHOCTH HEMOCpPEACTBEHHO 3a PecmyOnukoit bemapycs wim ee an-
MHUHHCTPATUBHO-TEPPUTOPHAIFHBIMH €ANHHULIAMA OOYCIIOBIIEHA JINOO OCO-
00 OmacHBIMH CBOWCTBAMH MMYIIECTBA, B CHJTY YETO 3a €T0 UCIIOJIb30BAHH-
M HeO6XO}ll/IM MOBBINIEHHBIHN KOHTPOJIb, KaK HalIpUMEpP, BOCHHOEC UMYIIC-
CTBO, JIN0O €ro TOBBIIIEHHOH COLUUAIbHOW 3HAYUMOCTBIO H, CIIe/I0BaTEIb-
HO, CTPEMJIEHHEM TOCY/apCTBa. MCIOJIB30BATh TAKOE MMYIIECTBY B 0OIIe-
CTBEHHBIX MHTEpecax, KaK; HalpuMep, IpUPOTHBIE PECYPCHI.

Takum 00pa3om, 3aKpeIUIeHHE OIPEAEICHHOTO HMMYINECTBA Ha IIpaBe
COOCTBEHHOCTH 3a TOCYZAPCTBOM OOYCJIOBJIEHO TOCYAapCTBEHHBIMH H 00-
IMECTBEHHBIMU MHTCPCCAMU, pC€aiu3alnd 1 3aluTa KOTOPBIX MOXKET OBITH
oOecrieyeHa He MHauye, KaK PacHpOCTpaHEHHEM Ha TaKoe MMYILIECTBA pe-
KMMa OTPaHHUYEHHOr0 OOpalleHHs M, 10 CYTH, WCKIIOYEHUsS] M3 COCTaBa
CyOBEKTOB, UMEIOLINX MPABO IPHUOOPETEHNSI TAKOTO0 UMYILECTBA HA IpaBe
COOCTBEHHOCTH (M3MYECKUX JIMIl U HETOCYJapCTBEHHBIX OpPTaHM3aIlMH CO
CTaTyCOM IOPHINYECKOTO JIMIIA.

Kpome Toro, 9T0 B 3aBUCHMOCTH OT cTaTyca CyObheKTa mpaBa COOCTBEH-
HOCTH, T.€. OT KJacCH(UKAIMU ero Kak JIMIIO TOCyIapCTBEHHOE JIMOO0 JacT-
HOE 3aBHCAT €r0 BO3MOXXHOCTH IO 00JIaaHHIO ONpeJeSIeHHBIMH 00beKTa-

MU HpaBa CO6CTBeHHOCTI/I, HOpMaMun I'K Taxxe YCTAHOBJICHBI pa3JInvius B
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OCHOBaHMAX MPUOOpPETEHHS M NPEKPAIICHWH IIpaBa COOCTBEHHOCTH, OT-
JIeTIbHbIE M3 KOTOPBIX MOTYT OBITh MCIOJB30BaHbI TOJILKO I'OCYIApCTBEH-
HBIMU CyOBEKTaMH, a OTAEIbHbIE — UCKJIIOYUTEIbHO YyacTHRIMU. [Ipu 3TOM
P OCHOBaHMH BOSHMKHOBEHHMS IpaBa COOCTBEHHOCTH HPHUCYI ABYM Ha-
3BaHHBIM KaTeropusM CyObEKTOB Tpa’kAaHCKOTO IIpaBa B PaBHOW Mepe
(mompobHee 0 KiIaccUpUKAIMA OCHOBAaHUI BO3HUKHOBEHHS IIpaBa COOCT-
BEHHOCTH B 3aBHCHMOCTH OT IIPHHAUIC)KHOCTH CyOBEKTa K OJHOM W3 Ha-
3BaHHBIX KJIACCU(UKAIMOHHBIX TPYII CM. §§ 6—7 HACTOSIIIEH TI1aBbI).

HeobxonumocTs pa3aeneHns OCHOBaHUN NPUOOPETEHUS U IPEKPALICHUS
npaBa COOCTBEHHOCTH B 3aBUCHMOCTH OT HPUHAJJIEKHOCTH CyObeKTa K
IpyIe TOCyIapCTBEHHBIX WJIM YaCTHBIX OOYCIIOBIIEHA IMPUCYIIUM TOCY-
JapcTBY, KaK CHCTEME MOJIMTHYECKOTO YIPABJICHHS ONMPEACICHHON TeppH-
TopHel, HabopoM crenuduiecknx GpyHKIuMi, peannusyst KOTopsle, rocynap-
CTBEHHBIC OpPraHbl, y4acTBYIOIINE HMMEHEM FOCYAapCTBa B TPAXKIAHCKOM
000poTe, OCYLIECTBISIOT TOCYIapCTBEHHOE YNPABICHUE B OMNPEICICHHON
cdepe coumanbHOr0 B3aMMOEHCTBUS. B mpolecce OCyIIecTBIEHUS TOCy-
JApCTBEHHOI'0 YMPaBJICHUS] FOCYJapCTBEHHBIE OPraHbl B TOM YHUCIIE MpU-
MCHSIOT K OCTaJIbHBIM YYAaCTHHKAM T'PaKIAHCKO-TIPABOBBIX OTHOILICHUH
MEpHBI IOPUANIECKOH OTBETCTBEHHOCTH, OCYIIECTBISIIOT MIPABOCYIHE U, IO
o0meMy MpaBUily, B XO3SHCTBCHHON [ESITENBHOCTH HEMOCPEACTBEHHO HE
YYacTBYIOT.

ITpucymumii rocyjapCcTBEHHBIM OpraHaM IIPaBOBOM CTAaTyC HE CBOMCTBE-
HEH YaCTHBIM JIMIaM, Y4acTHE KOTOPBIX B TPayKIaHCKOM 000poTe 00yCiIoB-
JIEHO YaCTHBIMU HHTEPECaMH U CBOAUTCS HE K YNPABJICHUIO SKOHOMHUYE-
CKOH c(hepoif, a OCYIIECTBICHHUIO JEATEILHOCTH, CBI3aHHON C YIOBIIETBO-
PEHHEM CBOMX YAaCTHBIX SKOHOMHYECKHX MHTEPECOB. YKA3aHHOE pa3linuue
MIPAaBOBBIX CTAaTYCOB CyOBEKTOB TPaXKAAHCKOTO IMpaBa SBJISETCS OCHOBAHU-
€M HeKoTOopo# mauddepeHuuan 00bEKTOB, KOTOPBIC MOTYT HaXOIHThCS
Ha MpaBe COOCTBEHHOCTH Y TOCYJapCTBEHHOT'O MJIM YaCTHOIO JIMIA, & TaK-

’K€ OCHOBaHHMM HpI/IO6peTeHI/Iﬂ 1 NpEKpalicHus rmpaBa COOCTBEHHOCTH.
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IIpenycmotpennsie Konctutyrmeir (opMbl COOCTBEHHOCTH HOPMaMH
paBa COOCTBEHHOCTHU KiIaCCH(DUITUPYIOTCS Ha BUbL. J[aHHAas Kimaccu(puKa-
LUsl, TAKKe KaK M Kiaccu(UKanusi COOCTBEHHOCTH Ha TOCYJapCTBEHHYIO U
YaCTHYI0, UIMEET CBOCH OCHOBOW CYOBEKTHBIH COCTaB JHI, O0JIaJaroIInX
TEM WJIM MHBIM UMYIIECTBOM Ha ITpaBe COOCTBEHHOCTH.

Tak, yacTHast COOCTBEHHOCTh KJIACCH(PHUINPYETCS Ha COOCTBEHHOCTH (PH-
3MYECKHX JIUIl U COOCTBEHHOCTh OPTaHU3AINI CO CTATyCOM IOPHIMIECKOTO
mna. ['ocynapcTBeHHast COOCTBEHHOCTh KJIACCU(HUIMPYETCsl HA TaKue BHU-
IIbl, KaKk cOOCTBEHHOCTh PecnyOnuku benmapych (pecryOnukaHckas coOCT-
BEHHOCTb) U COOCTBEHHOCTh aJMUHHCTPATUBHO-TEPPUTOPUAIIBHBIX €IUHUIIL
Pecny6muku Benapych (koMMyHasbHasi COOCTBEHHOCTB ).

CoOCTBEHHOCTD OpPTaHU3AIMA CO CTATyCOM FOPHINIECKOTO JIMIIa MOXKET
OBITh KJIacCcH(UIMPOBaHA Ha COOCTBEHHOCTh KOMMEPUYECKUX OpTraHU3aIui
1 COOCTBEHHOCTh HEKOMMEPUECKHX OpraHH3aluii, COOCTBEHHOCTH XO3Sii-
CTBEHHBIX TOBapHUILECTB, COOCTBEHHOCTh X035 ICTBEHHBIX OOIIECTB, COOCT-
BEHHOCTb IPOU3BOJICTBEHHBIX KOOIIEPATHBOB, COOCTBEHHOCTh OOIIECTBEH-
HBIX O0BEIMHEHUH | T.J. B 3aBUCHMOCTH OT MIPAaBOBOH (OPMBI, B KOTOPOii
cO03/1aHa OpraHU3aNUA-COOCTBEHHIK.

BesycnoBHO, OIMMOOYHEIM, HE HMEIOIINM II0JT COO0M HU TEOPETHYECKOH,
HU 3aKOHOJATEIHHOW OCHOBBI MPEACTABISACTCSA AIIEMEHT KIACCH(PHUKAIIIH
COOCTBEHHOCTH HETOCYJapCTBEHHBIX OpraHu3aluii, mpuBeAeHHbIA J[.A.
KonbacuHbIM, KOTOpBIiT yKa3bIBaeT Ha TO, YTO «COOCTBEHHOCTh HErocyaap-
CTBEHHBIX FOPHIMYECKHUX JIUI, UCXO/s1 M3 OCOOCHHOCTEH NPaBOBOTO PEXH-
Ma, BEICTYIIaeT B BHIE ITPOU3BOJICTBEHHBIX KOOIIEPATHBOB, OOIIECTB C Orpa-
HUYEHHOM ¥ JOTIOJIHHTEIBHON OTBETCTBEHHOCTEIO . LIHTHpYyeMBbIil aBTOp
cMemal Takue TMOHATH, KaK CYOBEKT TPaKIaHCKOTO TpaBa M OOBEKT TPaX-
JTAHCKOTO TIpaBa, KOTOPBIA MOXKET MPUHAJICKATh HA MPaBe COOCTBEHHOCTH

CcyOBEKTY, B TOM YHCJIE ¥ MPOU3BOJCTBEHHBIM KOOIIEpaTUBaM, OOIIECTBAM C

47 KonGacun J[.A. CoGCTBEHHOCTb M IPABO COOCTBEHHOCTH: PEANbHOCTh M CYXKIEHHS. — MUHCK:
Axan. MBJ Pecni. Benapycs, 2009. — C. 36.
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OTPaHNYEHHON U JOTIOTHUTEIBHON OTBETCTBEHHOCTHIO, HA KOTOPBIX YKa3bl-
BaeT J[.A. Konbacusn. Ilpu 3ToM camu Ha3BaHHbBIE CYOBEKTHI, KaK, BIIPOUEM,
U IpyrHe CyObeKThI IPakAaHCKOTO TpaBa Ybel-I1M00 COOCTBEHHOCTHIO OBITH
HE MOT'YT.

Kpome Toro, coGcTBEHHOCTh MOKET OBITH KJIaCCU(HUIMPOBAaHA HA yHU-
TapHYI0 — IMPUHAAJICKALIYI0 OTHOMY CYOBEKTY, U OOLIyI0 — NMpHHAUIeKa-
IIyIo AByM H Oonee cyObekram. O0mas coOCTBEHHOCTh, B CBOIO OdYepelb,
KJIaCcCU(DUITUPYETCs Ha OOIIYI0 COBMECTHYIO U OOIILYO IOJICBYIO.

PecniyOnukaHckass ¥ KOMMyHaJlbHass COOCTBEHHOCTh, B CBOIO OY€pe[b,
MIOAPa3AEISIIOTCS Ha MMYIIECTBO, COCTABIISIONIEE COOTBETCTBYIOILYIO Ka3HY
(Pecrry6nmuku benapych nnm aJMUHHCTPATHBHO-TEPPUTOPHUATIBHON €IMHHIIBI
Pecrry6nukn benapych), 1 IMyIIecTBO, 3aKpEIUICHHOE 33 PECIyOINKaHCKHU-
MH MO0 KOMMYHAJIBHBIMH OPTaHHM3ALMAMH CO CTaTyCOM IOPHANYECKOTO
JMLA.

Kazny Pecnyomuku bemapych, cormacHo Hopmam 1. 2 c1. 215 T'K, co-
CTaBJISIIOT CPEJICTBA PECITyOJIMKAHCKOTO OIOJKEeTa, 30J0TOBAIIOTHBIE pe3ep-
BBI, IpyTie 00BEKTHI, KOTOpPbIE MOI'YT HaXOJHUTHCS TOJIILKO B COOCTBEHHOCTH
TOCy/lapcTBa, U MHOE TOCYAapCTBEHHOE MMYIIECTBO, HE 3aKPEINICHHOE 3a
pecnyOIMKaHCKUMH OpPTaHM3AlUAMH CO CTaTyCOM IOPHANYECKOro JIMIA.
KasHy aaMHHUCTpaTHBHO-TEPPUTOPHAIBGHON E€IWHHII, B COOTBETCTBUH C
HopMmaMi 1. 3 cT. 215 T'K, cocTaBnsroT cpeacTBa MECTHOTO Or0JKeTa U HHOE
KOMMYHaJIbHOE UMYIIECTBO, HE 3aKPEIUIEHHOE 38 KOMMYHAIbHBIMHA OpPTaHu-
3aIUsIMH CO CTaTyCOM IOPUANYECKOTO JIMIA, a 10 CyTH, JT000e UMYIIECTBO,
YyucIsieecs Ha OaaHce opraHa MECTHOTO YIPaBJICHUS! U CaMOYIIPaBIICHUSL.

NmymectBo, Haxozsmieecs: Ha OanaHce MecTHBIX COBETOB JIEIyTaTOB,
UCTIOTHUTENBHBIX M PACTIOPSANTEIBHBIX OPTaHOB, CPEACTBA PECITyOINKaH-
CKOTO M MECTHBIX OIO/IKETOB, BKJIOUasl TOCYJapCTBEHHbIC IIeNeBble OKO/I-
KeTHble (OH/BI, TOCYJAPCTBEHHBIX BHEOIOKETHBIX (POHIOB, COIJIACHO
Hopmam 3akoHa Pecriyonmku benapycs ot 15 uronst 2010 1. «O6 o0bexTax,

HaxXoJAIUXCs TOJIBKO B COOCTBEHHOCTHU rocyaapCTBa, U BUAaX ACATCIbHO-
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CTH, Ha OCYIIECTBIEHHE KOTOPBIX PACIPOCTPAHSIETCS HCKIIOYUTEIHHOE
[IPaBO TOCYAAPCTBa», MOXKET HAaXOIUThCSl UCKIIOUYUTEIBHO B COOCTBEHHO-
CTH TOCYAapCTBa M, COOTBETCTBEHHO, HE MOXKET HaXOIUTHCS B COOCTBEH-
HOCTH (PM3MUYECKUX JIMI] U HETOCYAapPCTBEHHBIX OPTraHMU3aIHH.

CornacHo HopmaMm cT. 216 I'K uMymecTBo, Haxozsieecs B ToCyaapcT-
BEHHOH COOCTBEHHOCTH, MOXET OBITh 3aKpEIJICHO 32 COOTBETCTBYIOIINMHU
TOCYAapCTBEHHBIMH OPraHM3alMsAMH HA NPaBE XO3SHCTBCHHOTO BEICHUS
WIM Ha TIpaBe ONEepPaTHBHOTO ymparieHHus. Kakue-mubo orpaHudeHHs MO
HCIOJIBF30BaHUIO TOCYAapCTBOM cBoero mmymiectsa Hopmamu ['K He ycra-
HoBieHbl. IIpu 3ToM HampaBiieHHsI HCIOJIB30BaHUSI T'OCYIApCTBEHHOTO
HUMYIIECTBa CIEAYIOT M3 BO3JIOXEHHBIX Ha roCcyJapcTBO (YHKIMH W mpe-
JIOTIpEIeNICHBl HAaNPaBICHUSIMI TOCYAApCTBEHHOTO PAa3BUTHS M IOTPEOHO-
CTSAMH HACENICHHUS, TPOXKHUBAIOIETO HAa TEPPUTOPUH TOCyIapcTBa, T.€. 00-
LIECOLUATBHBIMU LIEJISIMH.

OO6mue mpeaensl UCIIOIb30BaHUS UMYIIECTBA, HAXOISAIIETOCS B YaCTHON
coOcTBeHHOCTH, omnpeaeneHsl HopMamu cr. 2 'K u Hopmamu cr. 214 TK.
Taxk, cornano HopmaM cT. 2 ['K'3xoHOMUYeckass AesTeIbHOCTb, OCYILECT-
BisieMast (pU3NYECKMMH JIMIIAMH M HETOCYJapCTBEHHBIMU OpTaHU3aIUsIMH,
B TOM YHCJIE H JICSITEIbHOCTD, CBI3aHHAS C UCIIOJIb30BAHUEM YaCTHOH cO0-
CTBEHHOCTH,  OOYCIIOBIIEHA  COLMANbHOM  HANPABIEHHOCTBIO U
oOIecTBEHHOW Tonb30i. B o310l cBsisu Hopmamu cr. 214 TK
MIPeyCMOTPEHA BO3MOKHOCTh YCTAHOBJICHUS HEKOTOPBIX IMPEJENIOB M OT-
paHWYEHHH, CBSI3aHHBIX C NPHOOpPETEHHEM MMYIIECTBA B YaCTHYIO COOCT-
BEHHOCTh U €0 HCIOJIb30BAHUEM.

B yactHOCTH, corsmacHO HopMaM 1. 1 cr. 214 'K HOpMamu, 3akpersieH-
HBIMH B HOPMaTHBHOM IIPaBOBOM aKT€ ypPOBHS 3aKOHAa MOTYT OBITh YCTaHO-
BJICHBI OTPaHUYEHUS 10 BHIaM UMYIIECTBA, KOTOPOE MOXET HaXOIAUTHCS B
yacTHOW cOOCTBEHHOCTH, uTo B PecrmyOimke bemapych caenano Hopmamu
BhIIIE YKa3aHHoro 3akoHa oT 15 wmrons 2010 r. Kpome Toro, B coot-

BeTCTBUU ¢ HOpMamu 1. 2 cT. 214 T'K xonuyecTBO U CTOUMOCTH UMYIIE-
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CTBa, HAXOAAILIETOCSI B COOCTBEHHOCTH TPaXJaH M OPraHU3alMi, MOMKET
OBITh OrPaHUYECHO B 1IEJIAX HAIMOHAIBHOM 0€301MacHOCTH, OOIECTBEHHOTO
MOPsIIKA, 3alUThl HPAaBCTBEHHOCTH, 3/I0POBbsSI HACENICHMUS, IPaB U CBOOOA
JPYTHX JIHLI.

Heobxonumo oTMeTuts, uto HOpMEI 1. 2 cT. 214 T'K, onpexernsist ycnoBust
BO3MO’KHOTO OIPaHMYEHUSI BUJIOB 1 CTOMMOCTH MMYIIIECTBA, KOTOPOE MOXKET
HaXOANTHCS B COOCTBEHHOCTH Ipak/iaH, YKa3bIBaOT HA 3aKOH, IPH 3TOM OII-
penesnss yCIoBUs BOZMOYKHOTO OTPaHNYEHHS BUIOB M CTOMMOCTH UMYIIECT-
Ba, KOTOPOE MOXKET HAaXOIUTHCA B COOCTBEHHOCTH OpraHM3aIMi CO CTaTy-
COM IOPUIMYECKOrO JIMIAa — HAa 3aKOHOMAATEIbHBIM aKT, YTo, IO HalleMy
MHEHHIO, HE HeceT B ceOe CMBICTIOBOI HAarpy3KH W SIBIISICTCS HU Y€M HHBIM,
Kak Wrpoi cioB. Ham BeIBOJ OCHOBaH Ha TOM, YTO B CHCTEMY 3aKOHOA-
TENIBHBIX aKTOB HAapsAy C 3aKOHAMH BXOJT JEKPEThI U yKasbl [Ipesunenra
Pecniy6mukm benapych, o6namaroniue B COOTBETCTBHM ¢ HOpMaMu cT. 137
Kouctutynum Gospieli 4eM 3akOH FOPUIMYECKOW CHIIOH, B TOM YHUCIIE U
6onbield, uem ['K. CiegoBarenbHO, B TOM Cilydae, €ClIM OrpaHUYEHHE UMY-
IIECTBA I10 BHJAM WM CTOMMOCTH, KOTOPOE MOXKET HAaXOIUTHCS B COOCT-
BEHHOCTH (pu3Muecknx JMI, OylIeT yCTaHOBJIEHO HE HOPMaMHu 3aKOHa, a
HOpMaMH yKka3a min aekpera [Ipesnnenta Pecyonuku benapycs, 1.e. 3ako-
HOZATEIBHOTO aKTa, OHO OyZAEeT MOMIeXaTh IPUMEHEHHUIO Ha BCEH TeppHUTO-
puu benapycu.

B cBs3u ¢ u3nokeHHBIM B HopMax 1. 2 cT. 214 'K crnexyer yka3piBaTh
Ha 3aKOHOJATEeJILHBIM aKT, a He Ha 3aKOH, YTO ObI HE BBOJUTH B 3a0ITysK/ie-
HHUE cyOBEKTOB IpakJaHCKOTO IIPaBa M MHBIX JIULI, IPUMEHSIOIINX HOPMBI,
3akpemyieHHble B I'K.

Hopmamu ykazannoit crateu ['K Takske omnpezenieH Nopsiik parcpenesie-
HUSI UMYILECTBA MEXY YUPEIAUTENSIMA M CO3JJaHHBIMH UMH OpraHU3allus-
MU, YTO MMEET LEeIbI0 3aKPEeIUICHUE YCJIOBUN CTAOMIIBHOTO y4acTHs (UK-
TUBHO CO3JIaHHBIX CYOBEKTOB B 9KOHOMHYECKOH JesrenbHocTH. K Takum

YCIIOBUSIM OTHOCSTCS cleIyIolue, 3akperieHssle B . 3-5 cT. 214 IT'K:
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— B COOCTBEHHOCTH KaK KOMMEPYECKHX, TaK U HEKOMMEPYECKHX Opra-
HU3AIUH HAXOJUTCSl UMYIIECTBO, MEPETAHHOE UM YUpenuTeNsIMu (Y4acTHHU-
KaMH) B KaYECTBE BKJIAa B YCTaBHBIN (DOHI, U UMYIIIECTBO, MPHOOPETEHHOE
OpraHU3alysIMU BCJEACTBUE YYaCTHsl B TPaKTACHKO-IPABOBBIX OTHOILE-
HHUSX;

— YUpEOUTEeNH, CO3/IaBIINe KOMMEPUYECKYI0 OPTaHH3AINI0 M BHECIINE B
ee ycTaBHBII (DOHI OTpeAeTICHHOE MMYIIECTBO, MPHOOPETAIOT B OTHOIIIE-
HUHU TaKOW OpraHHU3alli{ UMYIICCTBEHHBIC MTPaBa TPCOOBAHMUS, PeaTH3aLIHsI
KOTOPBIX BBIPAXKAETCS B paCIpeleieHHH MEXAy HUMHU YacTh TMpUOBLIH,
MOJIYYEHHON OT OCYHIECTBIISIEMON KOMMEPUYECKONW OpraHu3anueil Xo3sucT-
BCHHOM JIESITEILHOCTH;

— B OTHOIICHUX OONBIIMHCTBA HEKOMMEPUYECKIX OPTaHM3alluil UX ydpe-
JOUTEIH TAaKAX TPaB HE MMOIydJaroT BCIEACTBUE OTCYTCTBHS Yy HHUX 00s3aH-
HOCTH ()OPMUPOBAHMS YCTAaBHOTO ()OHJa HEKOMMEPUECKON OpraHu3aluy B
TIpoIIecCce ee CO3MaHus;

— MMYIIECTBO, HAXOIAIIEECS B COOCTBEHHOCTH TaKUX OpraHHU3aIui, Kak
PEJIMTHO3HBIC OpPTaHU3aIlUH, OOIIECCTBEHHBIC OpPraHWU3aIluK, OJIaroTBOpH-
TeNbHBIC (POHIBI, MOXKET OBITH MCIIONB30BAHO TOJIBKO Ha IOCTIDKCHHE Iie-
JIeH, yKa3aHHBIX B UX YUPEAUTEIBHBIX JOKYMECHTAX.

B ocranpHOM B 4acTHON COOCTBEHHOCTH MOXKET HAXOJUTHCS JII000E UMY-
IIECTBO, B JIIOOOM KOJMYECTBE U JIFOOOH CTOMMOCTH, KakK MpeHa3HAYCHHOE
JUIS UCTIOJIb30BAHMS B IMYHBIX, TaK U B IPEANPUHUMATENLCKUX LIETISIX.

Hapsiny ¢ cyObekTamMu 9acTHOH M TOCYIapCTBEHHOW COOCTBEHHOCTH B
PecniyOnnke Benmapych co3maHbl B AEHCTBYIO CYOBEKTHI XO3SHCTBOBAHUS,
KOTOpBIE TI0 CBOW IMpaBoil (hopMe OTHECEHBI K HETOCYNapCTBESHHBIM Opra-
HU3aIIM, 00J1afaloie MpaBoM YacTHOW COOCTBEHHOCTH Ha 3aKpeErlieH-
HOE€ 33 HUMH UMYIIECTBO, ¥ IIPH 3TOM B UX YCTaBHOM (DOHIE YaCTHBIN Ka-
MUTaJT CMENIaH C TOCYyAapCTBEHHBIM. K yKa3aHHBIM OTHOCATCS OTKPBITHIE
AKIMOHEPHBIC OOINECTBA, CO3JJaHHBIC B MPOIIECCE MPHBATU3AIMH Ha 0ase

TroCyJapCTBEHHOI0 MMYHICCTBA B COOTBETCTBUU C HOPpMaMH 3akona Pec-
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my6mukn benmapycs «O mpuBaTH3alMM rocyJapcTBEHHOTO HMMYIIECTBA H
mpeoOpa3oBaHUH TOCYAAPCTBEHHBIX YHUTAPHBIX MPEIIPUATHIA B OTKPBITHIC
aKIMOHepHbIe obriecTBay oT 19 suBaps 1993 r. B pexakiuu 3akoHa Pec-
nyomuku bemapycs ot 16 mronst 2010 1., a Takke HHBIE XO3SHCTBEHHBIE
obmectBa, Briovass OAQO, ydpequressiMH KOTOPBIX B COOTBETCTBHUH C
HopMamH CT. 13 3akoHa 0 XO3SHCTBEHHBIX OOIIECTBAX B CIIydasx, IPEmdy-
CMOTPEHHBIX TPABOBBIMH HOPMaMH, MOTYT OBITH TOCYIApCTBEHHBIE OpTa-
HbI, OpraHbl MECTHOT'O YIIPABJICHUA 1 CaMOYIIPABJICHUA.

VYyacTie rocyIapCTBEHHOTO OpraHa B XO3SHCTBEHHOM OOIIECTBE, CO3-
JITAaHHOM B IPOLIECCE NMPUBATU3AIMN WM B COOTBETCTBHU C UHBIMU IIPaBO-
BBEIMH HOpMaMHu, TPEJIoNIaraeT ero y4actue B ()OPMHUPOBAHUH yCTAaBHOTO
(oHma XO35MCTBEHHOTO O0IIECTBA, B KOTOPOM HAPSIY C TOCYIapCTBEHHBIM
B 00s3aTeNbHOM NOpPAAKE OyAET NMPHCYTCTBOBAaTh M YACTHBIM KamuTai.
VYrpasneHne B TaKOM OOIIECTBE OCYILIECTBASETCS B COOTBETCTBUH C HOP-
MaMu 3aKOHA 0 XO3HWCTBEHHBIX 00IIECTBaX, a TaKkke HopMaMu Ykasa [Ipe-
sugenta Pecybiuku benapychb or.19 despans 2008 r. Ne 100 «O HekoTo-
PBIX BOIpOCAaxX BIIAJENIbUYECKOr0 Ha/l30pa» W HOPMaMH IPHHATOTO Ha €ro
ocHoBe [locTanoBnenuss Cosera MunuctpoB ot 16 mas 2008 r. Ne 694 «O
MIPEACTABUTEISIX TOCYIapCTBa B OpraHax YIpPaBJICHHUS XO3SHCTBEHHBIX 00-
IIECTB, aKIMH (JOJIH B YCTaBHBIX (POHAX) KOTOPHIX IMpUHaIexar Pecmy6-
nuke bemapych mu00 agMHHHCTPATHBHO-TEPPUTOPUATBHBIM EIMHUIIAM.
CormacHo HOpMaM Ha3BaHHBIX HOPMATUBHBIX ITPABOBBLIX aKTOB, B pa60Te
OpraHOB YIIPaBJICHHUs XO3HCTBEHHBIX OOLIECTB, B YCTAaBHBIX (POHAAX KOTO-
PBIX J0JIs1 IPUHAJIEKHUT TOCYIapCTBY, IPUHUMAET y4acTHE IPE/ICTaBUTENb
(nmpencraBuTeNn) rocyaapcTBa. TakuMm o0pa3oMm, Kak yNpaBieHHE, TaK U
HMMYIIECTBO O0IIeCTBa (hAKTUUECKH SBISETCS B OMPENEICHHON 0JIE TOCy-
JapCTBCHHBIM U B OHpe]leHeHHOﬁ J0JIC YaCTHBIM, YTO YKa3bIBA€T HA HAJIN-
yue B PecnyOnuke benapych opranusanuii co cMemanHoi ¢gopmoit cober-
BEHHOCTH, KoTopast KoHCTHTYIHEeH He pelyCMOTpeHa.

Bwmecre ¢ TEM, CJICAYET OTMETUTH yCTOﬁ‘IHByIO TCHACHIUIO K ocnabJe-
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HUIO BJIMSHUS TOCYAAapCTBa HAa MPHUHATHE PEIICHHS HETOCYAapCTBEHHBIMH
CyOBeKTaMM TPaXKJaHCKOTO IpaBa, KOTOpas BbIpa3wiach B OTMEHE YKa3a
[pesunenta PeciyGmuku benapych ot 14 HosiOpst 1997 1. Ne 591 «O6 oco-
6oM mpaBe (“30J0TOH akuWy’’) TOCYAApCTBa HA Y4acTHE B YIPaBJICHUH aK-
LIMOHEPHBIMH 00IIecTBaMI». BBejeHHOE Ha3BaHHBIM YKa3oM IpaBoO Ipe-
JIOCTaBIISUIO BO3MOKHOCTH IIPEACTABUTENISAM TOCYJapcTBa B AKIMOHEPHBIX
obImecTBax ¢ AOJeH rocyaapcTBa OJOKMPOBATH PEUICHHS, MPUHUMAeMbIC
OopraHaMy yHpaBieHHs OOIIECTB IOCPEICTBOM HAJIOKEHHUS «BETO» Ha WX
pelieHus, NpHHUMAaeMble M0 ONpEeAeIeHHbIM BompocaM. Yka3 Ne 591 0wt
3aMeHeH Yka3oM [Ipesunenta PecnyOnuku Benapych ot 1 mapta 2004 1. Ne
125 «O6 ocobom mpaBe (“30J0TON akmWU’) TOCYyNApCTBa HA ydYacTHUE B
YIpPaBIEHUN XO3SHCTBEHHBIMH OOIECTBAMI», KOTOPHIN pacmmpuin chepy
BIHSAHUS rocyaapctBa. Ykas Ne 125, B cBoro ouepens, ObUT OTMEHEH 4 MapTa
2008 1. Ykazom [Ipesunenrta Pecrrybnmku benapych Ne 144 «O npusHaHuu
YTPaTUBIIMMH CHITy HEKOTOPHIX YKa30B (OTHENBFHOTO MONOKEHHS YKaza)
Ipesunenta PecnyOnuku Benapych», 4TO OOYCIIOBICHO aKTUBHO pa3BU-
BalolMMuca B benapycn mpomeccamu smbepani3aniy TocyJapcTBEHHOM

OKOHOMMKH.

§ 6. PAKTUYECKHUE U IOPUAUYECKHUE OCHOBAHUA IIPUOBPETEHUSA
N NPEKPAIIEHUA ITIPABA COBCTBEHHOCTH

6.1. ITonsiTHe, IOpUANYECKOe 3HAYEHHE U KIacCHPUKALNS OCHOBAHUI NPHOOpeTeHUs 1

npeKpanieHus npasa COOCTBEHHOCTH

[IpaBo coOcTBEHHOCTH B OOBEKTHBHOM CMBICIIE, HAa YTO YKa3bIBAIOCH BbI-
111e, IpecTaBiIsieT co00i COBOKYITHOCTh IPABOBBIX HOPM, B COOTBETCTBHH C
KOTOPBIMH Y CYOBEKTOB IPa)KIaHCKOTO NpaBa BO3HHUKAIOT CYOBCKTHUBHBIC
mpaBa (IPaBOMOYHNSI COOCTBEHHHKA) W IOPUAMYECKHE O0S3aHHOCTH B OTHO-

INEHUN TIOCTYIMBIIETO B HX XO3SMCTBEHHOE TOCITOJICTBO UMyHIeCTBa, T.C.
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paBo COOCTBEHHOCTH B CYOBEKTHBHOM CMbICIE. B mopsiake, mpeaycMor-
PEHHOM HOpPMaMH paBa COOCTBEHHOCTH, CyOBbEKTHBHBIE IIPaBa U IOpUANYC-
CKHE 065133HHOCTI/I B OTHOIICHHWHU UMYHICCTBA HE TOJILKO BO3HHUKAIOT, HO
TaKKe W TpeKpamarorcs. [IpudeM B OTHENBHBIX CIydasX IPOLECCHl BO-
3HUKHOBEHHS M NPEKPAIleHNs IIpaBa COOCTBEHHOCTH HE B3aMMOOOYCIIOBIIE-
HBI U, COOTBETCTBEHHO, (haKT MPUOOPETEHUsI MMpaBa COOCTBEHHOCTH OHUM
CyOBEKTOM HE BIICUET MPEKPAIlICHHE MpaBa COOCTBEHHOCTH Ha Ty K€ BELIb Y
JIpyroro cyobekra, u, HA000POT, (GaKkT MPEKpaIlCHHs TpaBa COOCTBCHHOCTH
y OJIHOTO JIMIIa HE BJEYEeT BO3HHMKHOBEHHE AHAIOTMYHBIX MPABOMOYHH Y
JIPYToro JIMna.

B npenycMOTpeHHBIX HOPpMaMH IpaBa COOCTBEHHOCTH CITydasiX HMpeKpa-
[IEHHE MMPaBa COOCTBEHHOCTH Ha OMPEJIENICHHYIO BEIb Y OJHOTO CYOBhEeKTa
BEIET K MPUOOPETEHUIO MpaBa COOCTBEHHOCTH HA 3Ty XK€ BEIllb IPYyTrUM
cyOobekToM. Bo3MoskeH 1 00paTHBIN MPoLece, IPU KOTOPOM MPHOOpETEHNE
mpaBa COOCTBEHHOCTH OJIHUM CYOBEKTOM BJIEYET B OTHOIIEHUH TOTO XKe
HMMYIIECTBa NpeKpalieHne npaBa COOCTBEHHOCTH y CyObeKTa, KOTOPOMY
9Ta Belllb IPUHAJUIEKANIA H3HAYAIBHO.

BHe 3aBHCHMOCTH OT (TOTO, YTO SIBIISICTCS MEPBUYHBIM: OTUY)KICHHUE
HMMYIIECTBA MIIM €ro MpHOOpeTeHne, B YKa3aHHBIX CIIydasx 3TH JBa MPO-
Hecca CleAyerT MPHU3HATh B3aMMOOOYCIOBJICHHBIMH, MPOTEKAMOIIMMH I1a-
pajuleNbHO. DTO CBSI3aHO CO CHELU(HKOI TpaIaHCKOro 00opoTa M 0Co-
OEHHOCTSIMH OIOCpENyeMOH HOpMaMy TPaKJAaHCKOTO INpaBa dKOHOMHYE-
CKOW IeATEeNIbHOCTH, KBHHTICCEHIMEH KOTOPOM SBISIETCS XO3IHCTBEHHOE
UCIIONIb30BaHNE MMYILIECTBA C LENBI0 NPUPAIICHUS MaTepUalibHBIX OJar.
TakuM 00pa3oM, peryiupyeMbie HOPMaMH TPAXKIAHCKOTO MPaBa YKOHOMH-
YEeCKHe MPOIIECCHI, 10 O0IIeMy MpaBUly, HE MPENOIaraloT BO3MOXKXHOCTb
CYIIECTBOBAHHUS OECXO35IMHOI0 UMYILECTBA, YYACTHE KOTOPOTO B 9KOHOMH-
4eCKOM 000pOTE HEBO3MOXKHO B CHIIy OTCYTCTBUSI CyOBEKTa, IOPUIUYECKH
CHOCOOHOTI0 BKIIIOUUTH TAaKOE€ HMMYIIECTBO B AKOHOMHYECKHH 000poT. B

9TOI CBSI3U B OOJBLIINHCTBE CJIy4acB HOPMBI I'paKJaHCKOT'O ITpaBa CBA3bI-
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BalOT (haKT MPEKPAIICHUS TpaBa COOCTBEHHOCTH y OIHOTO JIMIIA C IPHOO-
pereHneM TpaBa COOCTBEHHOCTH C aHAJIOTMYHBIM COJCPIKAHHUEM JIPYyTUM
JIULIOM.

Y4uThIBas HCKIIOYUTENBHO PABOBYIO NMPUPOY MPaBOMOYMI COOCTBEH-
HHUKa, MOKHO C YBEPEHHOCTBIO YTBEpP)KIATh, YTO INPAaBO COOCTBEHHOCTH
npuodperaercsi cyObEKTOM M MPEKPAIAECTCsl y HETO B PE3yJIbTaTe HACTYII-
JICHUSI ONPENEIICHHBIX >KU3HEHHBIX OOCTOSATENBCTB, C KOTOPBIMH HOPMBEI
IpaBa COOCTBEHHOCTH CBS3BIBAIOT BO3HHKHOBEHHE, M3MEHECHHE WU TIpe-
KpallleHHe TPaBOMOYUIl COOCTBEHHHKA. YKa3aHHBIE >KU3HEHHbBIE 00CTOS-
TeNbCTBA, KaK cieAyeT u3 riaaBbl 10 HacTOAIIEro M3AaHUs, UMEHYHOTCS
IOpUIMYECKUMH (DaKTaMH, KOTOpBIE, MPUMEHHUTENBEHO K TpaBy cOOCTBEH-
HOCTH, BBICTYNAIOT OCHOBAaHMSAMH €0 MPUOOPETEHHS MIIH MPEKPAIICHHUS Yy
KOHKPETHOTO CyOBEKTa rpakIaHCKOTO 1paBa.

Takoi mogxo kK NPUOOPETEHHUIO NTPaBa COOCTBEHHOCTH, KaK, BIIPOUYEM, H
OTPaHUYEHHBIX BEIIHBIX MpPaB, CONEPXKATEIBHO IPEJCTABISIOMNX COOOH
HaOoOp oIpeaeNeHHbIX MpaB (IPaBOMOYMil COOCTBEHHHMKA) U CBSI3aHHBIX C
UX OCYIIECTBJIEHHEM IOPHIMYECKUX OO0S3aHHOCTEH, BCIEACTBHE KOTOPOTO
MIPaBOMOYHSI COOCTBEHHHKA MOTYT OBITH MPHOOPETEHBI CYOBEKTOM JHOO
MIPEKPAIICHBl Y HETO TOJIBKO HA OCHOBAHUHM IOPUANIECKUX (DaKTOB, SIBISICT-
Csl CTAaHJApTHBIM JUIS BCEH CHCTEMBI I'PaKIAHCKOTO MpaBa, 4TO OOYCIIOB-
JIeHO crieliu(UKol Jr0OBIX, B TOM YHCIIE U BEIIHBIX MPABOOTHOILICHUH, KaK
OTHOUICHH, B TIEPBYIO Ouepelb NACANbHbIX, (UKTHUBHBIX, OCHOBAHHBIX Ha
IIPaBOBBIX HOpMaX.

Bwmecre ¢ Tem, B cdepe X03gHCTBEHHOT0 000pOTa, BO3MOXKHO (hakTHUeC-
KO€ JIBIDKEHHE MMYILECTBA OT OJHUX JIHI[ K IPyTUM, OCYIIECTBIIEMOE BHE
paMoK TmpaBa COOCTBEHHOCTH W, CIEIOBAaTENbHO, B OTPHIBE OT 3aKpETIICH-
HbIX B I'K mpaB Ha Takoe MMyIECTBO, UTO OTMEe4anoch Bele. IIpu atom
M3HAYaJbHO HE MOPOXKJAIoIlee MPaBOMOUYU COOCTBEHHHMKA (haKTHUECKOE
MIPUCBOCHKE BeIM (HAaIpuMep, HE3aKOHHOE PHOOpETeHNe) B JallbHEHIIeM

MOXKET NOCHYXUTh OCHOBAHUEM BO3HMKHOBEHHUH ImpaB Ha HEEC, YTO YKa3bl-
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BacT Ha JBOMCTBEHHOCTH OOCTOSTENBCTB, B COOTBETCTBHH C KOTOPHIMH
MPaBo COOCTBEHHOCTH MOXKET OBITh MPHOOPETEHO CyOBEKTOM IpasKIaHCKO-
IO MpaBa, T.e. Ha HAJIMYKME HE TOJIBKO IOPUIMYECKHX, HO U (PaKTHIECKUX OC-
HOBaHMI ero NproOpeTeHns I100 MpEeKpaIeHNUSI.

Bce ocHoBanus mproOpeTeHns npaBa COOCTBEHHOCTH HAyKOW TpaxJiaHC-
KOTO IIpaBa TPAAULMOHHO KIacCH(OULUPYIOTCS Ha IepBOHAYaIbHBIE U IPO-
n3BoaHble. K mepBoHaYanbHBIM OCHOBAHHSAM IPUOOpETeHHs IpaBa coOCT-
BEHHOCTH OTHOCAT TaKHe, B OCHOBE KOTOPBIX HE JIXKHT IPaBo COOCTBEHHO-
CTH JpYroro JIMIA W, CI€A0BATENbHO, IIPOLEecC NPpUoOpeTeHus npasa cob-
CTBEHHOCTH HE OCHOBBIBACTCSl Ha MpPaBOIpeeMCTBE. B yka3aHHOM cirydae
IpaBo cOOCTBEHHOCTH Ha BelIb MpHobpeTaeTcs cyobekToM Brepssie. [Ipo-
W3BOAHBIMH OCHOBAaHUSMH NPUOOPETCHUs MpaBa cOOCTBEHHOCTH, B OTIIH-
YHe OT MePBOHAYAIBHBIX, IPU3HAIOTCS TaKUE KM3HECHHBIE 00CTOATEIIbCTBA,
KOTOpble 0a3UpyIOTCsl Ha IPaBOMOYMAX IIEPBOHAYAIBHOTO COOCTBEHHUKA
U, CJIEIOBATEILHO, OCHOBAHBI Ha IIpaBoIIpeeMCTBe. B ananu3upyemom ciy-
yae IPaBo COOCTBEHHOCTH Ha Belllb I1€PEXOAUT OT NEPBOHAYAIBHOIO COO-
CTBEHHHMKa K mocienyrommemy. Kiaccupukanns ocHOBaHMH BO3HHKHOBE-
HUSA ITpaBa COOCTBEHHOCTH HA IIEPBOHAYANIbHBIC M MPOU3BOJHEIC, B OCHOBY
KOTOPOH IIOJIOKEH KpUTepuil NpaBoIpeeMCTBa, MOANCPKHBAECTCS OOIb-
LINHCTBOM YY€HBIX, O YeM CBHAETEIBCTBYIOT OITyOJIMKOBAaHHBIC IO aHAJIHU-
3UpyeMOl TeMaTHKe Hay4yHble U yueOHble paboThl, B KOTOPBIX OJHOBpE-
MEHHO KPUTHYECKH OL[CHWBAETCS CYLIECTBYIOIIAs B IIMBUJINCTUKE KIIACCH-
(¢uKanus OCHOBaHMH NPUOOpETEHMs IpaBa COOCTBEHHOCTH HAa IEpBOHA-
YaJbHbIE W IPOU3BOJHBIE C HCIIOJIb30BAHUEM KPHUTEpHs BOJIM, HE MOJY-
YMBIIAs BCEOOIIErO IPH3HAHHS .

Kputepnem uts BbIIETCHUS ABYX Ha3BaHHBIX KJIACCH(UKAIMOHHBIX OC-
HOBaHHH, [0 HAIIEMy MHEHHIO, TAK)KEe MOXKET CIIY)KUTh pa3feieHHe OCHO-

BaHUI BO3HUKHOBEHH IpaBa COOCTBEHHOCTH Ha ()aKTHUECKHE U IOPHIU-

* Burymko B.A. Tpaxanckoe mpaBo: Yue6. moco6.: B 2 a. — Mumrck: Beropycckas Hayka, 2007. — U.
1. — C. 334; I'paxxnanckoe mpaBo: Yueb.: B 3-x 1. / ITox pen. A.I1. Cepreesa. — M.: TK Ben6wu, 2008. — T. 1.
— C. 626 u gpyrue u3aHus.
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YECKHUE, 4TO, B CBOIO OYEPEb, OTPAXKAET OYEPETHOCTh IOCTYIICHHUS UMY-
LIECTBA B XO3IHCTBEHHOE T'OCIOJICTBO CyOBEKTa, YKa3blBaeT Ha Ty TPYIIITY
IOPUANYICCKUX (baKTOB, KOTOPbIC ABUJINCH HepBOHpH‘IHHOﬁ BO3HUKHOBCHUS
mpaBa COOCTBEHHOCTH y TEpCOHU(HIMPOBAaHHOro jnna. Tak, Qakruue-
CKHM OCHOBaHHEM IPHOOpETEHHMs NMpaBa cOOCTBEHHOCTH MOXKHO IPU3HATh
(akT co3maHMs HOBOW BEIIH, a IOPUANICCKIM — IproOpeTeH e mpasa coo-
CTBEHHOCTH Ha BELIb B pe3yJbTaTe ydacTusl B caenke. IIpm stom mepsoe
OCHOBaHHE, SBISSICH (DaKTHYECKUM, OJHOBPEMEHHO Kiaccupuuupyercs
KaK MepBOHAYAIBHOE, a BTOPOE, ABJISIICH FOPUANICCKUM, KIacCUDHUIIUPYET-
csl Kak npounsBojgHoe. TakuMm o0pazoM, epBOHaYaIbHBIE OCHOBAHUSI MOX-
HO OJTHOBPEMEHHO KJacCH(UIMPOBaTh Kak (haKTHYECKUE, a TIPOU3BOJHEIC
— KaK IOpHANIECKHE.

HeobxoaumocTp BbIAENCHUS (AKTUUECKHX . OCHOBAHUM ITPHOOPETEHUS
npaBa COOCTBEHHOCTH B KJIaccH(HUKAIMK OCHOBAaHWN OOYCIIOBJICHA TEM,
YTO HOPMEI ITpaBa CO6CTBGHHOCTI/I, ABJIIACH KOHCTPYKIHUAMU UACAJTBHBIMU,
OIIOCPEAYIOT OTHOILIEHUSI MEXKAY CYOBEKTaMH TPaXJIaHCKOTO IpaBa I1o I10-
BOJly (paKTHUECKH CYIIECTBYIOUIEIO MMYIIECTBA, KOTOPOE M3HAYaJIbHO HE
CYIIECTBOBAJIO W BO3HMKJIO B HAType JHOO B pe3ynbTaTe yCHINH YeioBeKa
TI0 €ro CO3aHMIO0, TNOO B CHITy €CTECTBCHHBIX NPUPOAHBIX MporeccoB. Ta-
KUM 00pa3oM, AJsI BOSHUKHOBEHHUS IpaBa COOCTBEHHOCTH, T.€. IOpUANYE-
CKOW KaTeropuu, HeoOXOIUMO (haKTHUeCKoe co3JaHue (BO3ZHHMKHOBEHUE)
HMYIIECTBA, SBISIOIIETOCS €r0 00BEKTOM.

Kpome nByx Ha3BaHHBIX KiIacCH(MKAIMOHHBIX TPYII OCHOBaHWI BO3-
HUKHOBEHHUS TIpaBa COOCTBEHHOCTH, T.. MX JEJICHHS Ha (DakTHYeCKue |
IOPHIMYECKUE, a TAK)KE Ha MEePBOHAYAIBHBIC U IPONU3BOIHBIC, OCHOBAHHS
BO3HMKHOBEHHS IIpaBa COOCTBEHHOCTH CIeEIyeT KiIacCH(UINPOBAaTh, Ha
YTO yKa3bIBAIOCh B § 5 HacTOSIIEH TITaBbl, B 3aBUCHMOCTH OT IIPABOBOTO
cTaryca CyObeKTa, HCIOJIB3YIOIIECrO TOT MIIK HHON IOpUANYCCKui hakT mis
npuoOpeTeHus mnpaBa cOOCTBEHHOCTH. Tak, B COOTBETCTBUM C Ha3BaHHOM

Knaccn(bm(auueffl OCHOBAaHU BO3HUKHOBCHUS IIpaBa COOCTBEHHOCTH MOX-
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HO TOJPa3ZIeTNTh Ha: 0Ouyue, BOSMOKHOCTD HCIIOIB30BAHHS KOTOPBIX Mpe-
JIOCTaBJIeHa KaK YaCTHBIM, TaK M TOCYJapCTBEHHBIM CyObeKTaMm; nyoauy-
Hble, BO3MOXKHOCTh HCIIOJIB30BaHUS KOTOPBIX IPEIOCTaBICHA HCKIIIOYH-
TEJIFHO TOCYIAapCTBEHHBIM CyOBEKTaM; YdacniHble, BOSMOXKHOCTD HCIIOJIb30-
BaHMS KOTOPBIX MPEAOCTaBJICHa HCKIIOYMTENIFHO YaCTHBIM CyObeKkTam
IPa’kAaHCKOTO 1PaBa.

PaccmarpuBas nporenypy nprodperenus npasa cooctseHrocTH, E.A. Cy-
XaHOB yKa3bIBaeT Ha HAJMYHE OCHOBAHUIM BO3HHMKHOBEHHS IIpaBa cOOCT-
BEHHOCTH (TUTYJIOB COOCTBEHHOCTH ), KOTOPBIE MOTYT MPUOOPETAThCS pas-
HBIMH CIOCO0aMH, Cpely KOTOPBIX, B CBOIO OY€pEib, YUEHBIH BbIJIEISET
obmye (o0merpaxaaHCKUe), KOTOPbIE MOTYT HCIIOJIb30BAThCS JIIOOBIMU
CyOBEKTaMH TPaXXJaHCKOTO MIPaBa, U CHEIHaIbHBIE, HCIIOIb3YEMbIE CTPOTO
onpeIeneHHbBIMI CyObekTaMu” . [IpH 5TOM CIEIyeT OTMETHTb, YTO BhIIE-
JICHHE OCHOBAaHMH BO3HMKHOBEHHS IIPaBa COOCTBEHHOCTH M CIOCOOOB ee
IpruoOpeTeHns, 0 HallleMy MHEHHIO, SIBISIETCS HeIeJIeco00pa3HbIM, TaK Kak
ykazanHble E.A. CyxaHOBBIM criocoObl MpHOOpETeHusl npaBa cOOCTBEHHO-
CTH SIBJISIIOTCSI M HM 4YeM WHBIM, KaK dJIeMEHTaMH KJIacCH(UKAIMOHHBIX
TPYI, HAa KOTOpBIC IOAPA3JEISAIOTCS OCHOBAHMS INPHOOpPETEHHs IIpaBa
COOCTBEHHOCTH, T.€. OOCTOSITENBCTBA PEATBHON NIEHCTBUTENHLHOCTH, C KO-
TOPBIMH HOPMBI TIpaBa CBSI3bIBAIOT BOSHUKHOBCHUE, N3MEHEHHE M IPEKpa-
IIEHUE TTpaBa COOCTBEHHOCTH Y COOTBETCTBYIOLINX CYOBEKTOB.

B ropuandeckoii tuTeparype npeiaraloTcs U nHble Kiaccu(puKanum oc-
HOBaHM NpHoOpeTeHHs npaBa cobcTBeHHOCTH. Tak, B.A. benos npema-
raeT KJacCU(QHUIUPOBAaTh OCHOBAHMS NMPUOOPETEHHS IpaBa COOCTBEHHOCTH
10 UX IOPUANIECKOMY 3HAUEHHIO Ha CIIEIYIOUINE «TPU TPyMIsl: 1) ocHOBa-
HUSI, IMEIOIINE UCKIIIOYATENHHO MTPABOMIOPOXK/IAOIIEE 3HAUCHNUE; 2) OCHO-
BaHMS, UMEIOIINE UCKITIOUUTENILHO MTPaBONpeEKpalnaroiiee 3HaueHune; 3) oc-

HOBaHHUA “JBYCTOPOHHEr0” AEHUCTBHS, T.€. OKa3bIBAIOLINE KaK IOPOXKIA0-

¥ T'paxknanckoe npaBo: Yue6.: B 2 1. — 2-e usn., nepepab. u nom. / ITox pen. E.A. CyxaHoBa. — M.:
BEK, 2002. - T. 1. — C. 492-494.
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1iee, TAK U MPeKpaIIaoliee 3HAYCHHE .

Heobxomumocth nanHON Kiaccudukammu B.A. BenmoB 000CHOBBIBaeT
TEM 00CTOSATENBLCTBOM, YTO «OOJNBIIMHCTBO IOPUINYECKUX (DAKTOB, SIBIISIO-
IIUXCSl OCHOBaHMSIMHM BO3HHKHOBEHHS OJTHHX IPABOOTHOLIECHUS cOOCTBEH-
HOCTH, SIBJISIETCSI B TO € BPEMsI M OCHOBAaHHMSMH IPEKPALIEHHs APYroro
[IPaBOOTHOILLIEHUS coGCTBEHHOCTIY . Touxky 3penus B.A. benoa pa3gens-
er H.H. ABepquKosz.

[IpuBeneHHbIe BhIlIE KiIacCH(UKALMOHHBIC TPYIIBI pa3paboTaHbl [MBHU-
JUCTUYECKON HOKTPUHON M mpsiMoro 3akpervieHns B 'K He momyumnu, 9to
HE CHIDKAeT MX KaK Hay4YHOM, TaK M MPaKTHYeCKOi 3Haunmoctu. HezaBucu-
MO OT KPHTEpHsl, OJOKEHHOTO B OCHOBY KiacCH(UKAIlMM M HAa3BaHMS ee
JIEMEHTOB, KakKAas W3 YETBIPEX MPHBEACHHBIX KIACCH()PUKAIIMOHHBIX
TPYIII UMEET CBOE HAyYHOE M NMPAKTUUECKOE IpeIHa3HaYeHHe, NCCIIe0Ba-
HHE KOTOPOTO IMO3BOJUT B JAOCTATOYHON CTETIEHH W3Y4YHTh NPOILECC BO3-
HUKHOBCHHWA, U3MCHCHUA WJIN ITPECKPAIICHUA HpaBOMO‘II/Iﬁ COOCTBEHHHKA U
aJIEKBaTHO TPAaBOBOMY CTaTyCy CyOBbEKTa IpaBa COOCTBEHHOCTH IpHUMe-
HSITh OCHOBAaHUS €€ BOSHMKHOBEHHMS U NPEKPAlLICHUs B IIPAKTHUECKOH j1es-
TEJIFHOCTH, B TOM YHCIIE M, B TIpolecce CyNeOHOTO pa3pelieHHs cropa o
MIPUHAUIS)KHOCTH TIpaBa COOCTBEHHOCTH KOHKPETHOMY CYOBEKTY.

Oou1re mpaBoOBBIE YCIOBHS IPHOOPETEHNS ITpaBa COOCTBEHHOCTH OTIPE/Ie-
nersl HopMami cT. 219 I'K. Tax, cornacHo Ha3BaHHBIM HOpMaM, IOpHIHYe-
CKMMH (pakTamu pUoOpeTeHusl paBa COOCTBEHHOCTH, B YaCTHOCTH, SIBJISI-
I0TCSL: CO3/1aHKe (M3rOTOBJICHUE, IPOU3BOJICTBO) BEILM, HE CYIIECTBOBABILEH
B HaType [0 yKa3aHHOI'O MOMEHTA; MOJIy4eHHE B MPOLECcce X035AIICTBEHHOr O
HCTIONB30BAHUS CYLIECTBYIOUIEH B HAType BEIIM, IUTOJOB (IIPUILIOAA, MpH-
pocTa), MPOAYKINH WM JOXOJOB; y4acTHE B CICIKE, HAIPABICHHOW I

OJTHOM CTOPOHBI Ha OTUYXACHUE, a ISl APYTOi — Ha MPUOOPETEHNE UMYIIIe-

* Benos B.A. I'paxranckoe mpaso: O6mas 1 Ocobernas dacTh: Yue6. — Lientp I0OpUndoP, 2003. —
C. 485.
3! Tam xe. — C. 485,
32 Ipaxcranckoe npaso: Yue6.: B 3-x . / ITox pen. A.IL. Cepreesa. — M.: TK Ben6u, 2008. — T. 1. — C.
626.
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CTBa B COOCTBEHHOCTH; CMEPTh TPAXKIAHIHA; PEOPTaHU3AINS OpPraHU3aALUN
CO CTaTyCOM IOPHUANYECKOTO JIUIIA.

Takum obpazom, Hopmamu ct. 219 T'K onpezneneHs! Tpu oOiiye rpymnibl
OCHOBaHHWI MproOpeTeHHs paBa COOCTBEHHOCTH, KOTOpPHIE Jajee Kiaccu-
($UIMpyIOTCS Ha OT/AENBHBIE BUABL: 1) coBepuieHne (GpakTHIeCKHX AeHCTBHN
CBSI3aHHBIX C CO3JJaHHEeM (IIPOU3BOICTBOM) HMYIIECTBA (IIPOILYKINN) — (akK-
THUYECKNE OCHOBAHMS; 2) COBEPLICHHE PA3NINYHBIX TI'PAXKIAHCKO-TIPABOBBIX
C/ICNIOK, Kak mpeaycMoTpeHHbIx HopMmamu 'K, Tak u, ¢ y4eTom HOpM cT. 7
I'K, ve mpenycMorpennbix HopMmamu 'K, HO He mpoTHBOpeYallUX UM —
IOPUANYECKHE OCHOBAHUS; 3) MPaBOIIPEEeMCTBO, BO3HUKAIOIIEE BCIIC/ICTBUE
TIPEKPAILEeHUs TIPAaBOCYOBEKTHOCTH yYaCTHUKA T'PaKAaHCKO-NIPaBOBBIX OT-
HOIIICHHH, OTHOCSIIEECS K IOPUIMYECKUM OCHOBAHMSAM, KOTOPBIE B CIydae
CMEpPTH (PU3NYECKOTO JINIA BO3HUKAIOT TOMHUMO BOJIM CyOBEKTa IpaBa co0-
CTBEHHOCTH, a B CIIydae PEOpPraHM3alidy OpraHU3aliM Kak [0 BOJIE CaMOro
cyOBekTa (100pOBOIbHAS PEOPraHU3allis), TAK U TIOMUMO €T0 BOJIH, B CIIy-
yae NMPUHYAWTENBHON peopraHu3alyi, OCYLIECTBISIEMOM 10 OCHOBAHHUSIM,
IIPelyCMOTPEHHBIM TPaBOBBIMA HOpMaMu (cM. § 11 rmaBbl 6 HacrosIIero
I/IS,I[aHI/ISI)53.

Kpowme Toro, HopMmer cT. 219 'K ycTanaBnmBaroT 00ImIHMii 3aIpeT HA OTIY-
KICHHE MMYINECTBAa M CICAYIOIIMX 3a HUM IPAaBOMOYHMH COOCTBEHHMKA
MIOMUMO BOJIM CyObEKTa MpaBa COOCTBEHHOCTHU. VICKIIIOYEHUE COCTABISIIOT
cllyyad, TPeIyCMOTPEHHBIE NMPAaBOBHIMA HOPMaMmH, M, B YacCTHOCTH, CO-
riacHo HopMmaM cT. 44 KoHcTuTyuu, citydad, KOTAa MPUHYIUTEIBHOE OT-
Yy)KJJICHHE HMMYIIECTBA OCYIIECTBISIETCSI 110 MOTHBaM OOIIECTBEHHOH He-
00X0IMMOCTH IIpU COOJIIOZICHUH YCIIOBHH W MOPSIZIKA, ONPEAEICHHBIX HOP-
MaMH 3aKOHA, CO CBOEBPEMEHHBIM U TTOJIHBIM KOMIIEHCHPOBaHUEM CTOMMO-
CTH OTYYXKACHHOTO MMYIIECTBA, a TAKXKE COIJIACHO IMOCTAHOBJICHHUIO CY/a B

Ccllyyae COBEpILEHHUs IIPaBOHAPYILEHHUS.

33 [loopo6ree o npoyedype 006POBOTBHON U NPUHYOUMETLHOT PEOPLAHU3AYUL OPL2AHUZAYUU CO CIA-
mycom 1opuouueckozo auya cm., maxsce: ManbkoBekuii 1A, Babumesny C.C. CyObeKTbl IpaXIaHCKO-
ro npasa: Monorpadust. — Munck: Monogexuoe, 2010. — C. 280-289.
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Hopwsr ct. 219 T'K gomyckaioT B citydasx, MpeayCMOTPEHHBIX IIPaBOBHI-
MU HOpMaMH, BO3MOYKHOCTh PUOOpETEHHs 1paBa COOCTBEHHOCTH Ha UMY-
LIIECTBO, HE MMEIolIee COOCTBEHHUKA, Ha MUMYILECTBO, COOCTBEHHUK KO-
TOpPOTO HEU3BECTEH, MO0 Ha UMYIIECTBO, OT KOTOPOTO COOCTBEHHUK OTKa-
3aJIcsl WM Ha KOTOPOE OH yTPATHJI NPAaBO COOCTBEHHOCTH IO MHBIM OCHO-
BaHUSM, IIPEAYCMOTPEHHBIM MPABOBBIMUA HOPMaMH, a TaKXKE yCTaHABIIMBA-
0T TPaBO WICHOB IMOTPEOUTENHECKOTO KOOIEpAaTHBA IIEPEBECTH Ha ceds
mpaBo COOCTBEHHOCTHA Ha Haxogdameecsa B UX IMOJIb30BAHUU HEIABHXUMOC
UMYIIECTBO ITOCJIC BBIIIJIATHI YCTAHOBJICHHBIX ITACBBIX B3HOCOB.

Takum 00pa3oM, HOPMBI ITpaBa COOCTBEHHOCTH M YCTAHOBJICHHBIE UMH
MIPaBOBBIC YCIIOBHSI e¢ MPUOOPETCHHs HAlpaBlicHBI Ha OOECICUCHHE MpH-
HA/JISKHOCTH BCEX BHJIOB BeIIeH Ha MpaBe COOCTBEHHOCTH XOTSI OBI OIHO-
My CYOBEKTy TPa)KTaHCKOTO TIpaBa, YTO MPOJUKTOBAHO JIOTHKOW SKOHOMHU-
YEeCKOH JeSITeNbHOCTH U 00eCIIeunBaeT COXPAaHHOCTh UMYIIIECTBA, €ro HOp-
MaJIbHYIO XO3SHCTBEHHYIO JKCIUTyaTAlUIO, HPEIOTBPAIIAET BO3MOXKHOCTD
oKa3aHus 0ecCyOBEKTHBIM HMYIIECTBOM BPEIOHOCHOTO BO3JICHCTBUS Ha
OKPY Karollylo IPUPOJHYIO Cpely, IPUUMHEHHUS HHOTO BPE/ia, B TOM YHCIIe
Bpe/ia )KU3HU U 3I0POBBIO (DU3UUCCKH JIHII.

OtnenbHBIE BUIBI OCHOBAaHUN MTPHOOPETEHNUS IpaBa COOCTBEHHOCTH 0e3-
OTHOCHTENBHO K UX JOKTPUHAIBFHON KITaCCH(PUKAINN 3aKPEIUICHHI B TJIaBe
14 TK, cormacHoO HOpMaM KOTOpPOH K yKa3aHHBIM OTHOCST: 1) mpuoGpere-
HUC TIpaBa CO6CTBeHHOCTI/I Ha 1JI104bl, IPOAYKIHUIO U JOXOJbI, IMTOJTYUYCHHBIC
oT ucnonk3oBanus umytiectsa (ct. 136 'K u cr. 219 I'K); 2) npuobpere-
HHUE TIpaBa COOCTBEHHOCTH Ha HMMYIIECTBO PEOPraHM30BAHHOW OpraHm3a-
oUH co crarycoM fopuamdeckoro juna (ct. 54 'K u cr. 219 T'K); 3) cozna-
Hue HensrmkuMmon Bemu (cr. 220 T'K); 4) mepepabotka (co3maHue ABIKH-
MO Bl U3 MPEIOCTABICHHBIX CYOBEKTYy MepepaboTKu MaTepuayioB) (CT.
221 I'K); 5) cbop obuienoctynHsix misi coopa Beteit (cr. 222 T'K); 6) ca-
MOBOJIBHOE CTpouTenbeTBO (cT. 223 I'K); 7) mpuobpereHue mpaBa coOCT-

BEHHOCTH Ha Bellb 1o goroBopy (crer. 224-225 I'K); 8) mpuoOpereHue
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npaBa cOOCTBEHHOCTH Ha Oecxo3siiHbie Bemu (cT. 226 T'K); 9) mpuobpere-
HUE MpaBa COOCTBEHHOCTH Ha JIBM)KUMBIE BEIIH, OT KOTOPBIX COOCTBEHHHK
otkazaincs (ct. 227 I'K); 10) npuobpeTeHue mpaBa COOCTBEHHOCTH Ha Ha-
xoxaky (crer. 228-230 I'K); 11) npuobperenne nmpaBa COOCTBEHHOCTH Ha
6e3Ha/130pHBIX XKHUBOTHBIX (cTcT. 231-233 I'K); 12) npuoOperenue mnpasa
cobctBerHocTH Ha Kian (ct. 234 T'K); 13) npuobperenne mpaBa coOCTBEH-
HOCTH Ha 0eCXO03sifHbIe aHTUKBAaPHOE, HCTOPHIECKOE OpYKHE U OOoempHIa-
Chl, HHOE BOOPYKEHUE WM BOCHHYIO TEXHUKY (CT. 234! I'K); 14) nmpuobpe-
TEHHE MpaBa COOCTBEHHOCTH B MOPSJIKE MPUOOPETATENLHOM JaBHOCTH (CT.
235 T'K); 15) npuobperenue npaBa COOCTBEHHOCTH B MOPSIIKE HacJeq0Ba-
nust (paszgen VI IT'K); 16 ) npuoOperenne uneHOM MOTpeOUTEIHCKOTO KOO-
TIepaTrBa, ITOJIHOCTHIO BHIIIATHBIINM ITAeBBIE B3HOCHI, IIpaBa COOCTBEHHO-
CTH Ha KBapTHPY, Tapax U JPyroe MMYyIIECTBO, HAXOAAIIEECS B €TI0 MOJIb-
30BaHUM.

VYuuTeiBasg TOT (DakT, YTO OTAEIBbHBIE OCHOBAHUS IMPEKPAIICHHS MpaBa
COOCTBEHHOCTH Y OJTHOTO CyOBEKTa, 3aKperuieHHbIe B cT. 236 riassl 15 T'K,
OJTHOBPEMEHHO BBICTYNAIOT B Ka4eCTBE OCHOBAaHMH BO3HHUKHOBEHHS IIpaBa
COOCTBEHHOCTH Ha TY JK€ BEIIb Y JIpyroro cyObeKTa, IpUBEICHHBIN BbIIIC
MIEpeUeHb CIEAYET JOMOIHUTD CIEAYIOIMI OCHOBAaHHUAMHU: 1) oOpamienue
B3BICKAHISI HA UMYIIECTBO 10 oOs3arenscTBaM (cT. 238 I'K); 2) oruyxne-
HUE MMYIIECTBA, KOTOPOE B CHJY IPAaBOBBIX HOPM HE MOXKET IIpUHAJIe-
*atTb AaHHOMY juity (cT. 239 I'K); 3) oTuykaeHne HEeABMKUMOIO UMYyIIe-
CTBa B CBSI3U C H3BATHEM 3eMeIbHOTO yuacTka (cT. 240 ['K); 4) BeIkym Oec-
XO3SHCTBEHHO COAEPKMMBIX KyIbTypHBIX eHHOcTel (cT. 241 I'K), BeIkyn
JOMAIIHUX XUBOTHEIX (cT. 242 T'K); 5) pexsmsunus (ct. 243 I'’K); 6) xon-
¢uckamms (ct. 244 T'K); 7) oTayXaeHHe UMYIIECTBA B CIIydae, PeIyCMOT-
pensoMm 1. 4 cr. 255 I'K npu pasznene uMmyIniecTBa, HaXOASIIEroCs B JI0JIe-
Boil cobctBeHHOCTH; 8) mpuBatuzamus (cT. 218 I'K); 9) Hanmonanm3amms
(ct. 245 TK).

Bce Boimre MEPCUNCIICHHBIC OCHOBAHUS KaK HpI/IO6peTeHI/IH, TaK U MpeKpa-
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IIEHNS TIpaBa COOCTBEHHOCTH, Ha YTO YKa3bIBAJIOCh PAHEE, B COOTBETCTBHH C
TEPMUHOJIOTUEN, BOCIIPUHATON LUBUWINCTUYECKOW AOKTPUHOM, UMEHYIOTCS
IOpUANYECKUMH (haKTaMH, KOTOpbIE UMEIOT TPaBONOPOXKIAIOIIEe, TPaBOU3-
MEHSIIOIIEe WU NTPABOINPEKpaILatoIlee 3HaUECHHE.

Jlanee paccMOTpUM KaXkJl0€ U3 NPHUBEICHHBIX BBIIIE OCHOBAHUM, CBS-
3aHHBIX C TIPHOOPETEHHEM W TpEKpalleHneM IpaBa cOOCTBEHHOCTH, 00be-
JVHUB UX C 3TOHM LENBI0 B TPYINIIBI B COOTBETCTBHU C Hamboliee pacrpo-
CTPaHEHHOW B IUBHJIMCTHYECKOW JOKTPHHE Kiaccu]uKaiueidl OCHOBaHHN
mpuoOpeTeHus MpaBa COOCTBEHHOCTH Ha IEpBOHAYAIbHBIE M IPOHU3BOJ-

HBIC.

6.2. IlepBoHavyaJIbHbIE OCHOBAHMS MPHOOPeTEeHHs] MPaBaA COOCTBEHHOCTH

K mepBOoHa9anbHBEIM OCHOBAaHUSM MPUOOPETEHHS MpaBa COOCTBEHHOCTH
OTHOCST: U3TOTOBJICHHE HOBOH BEIH, IepepaboTKy BEIIH, TOTYICHHUE TIITO-
JIOB, MIPOAYKITUH U TOXOJIOB, CAMOBOJIEHOE CTPOHTEIHCTBO, COOp 00IIenoc-
TYIHBIX U1t cOopa Bemiel, obHapyxeHne 6ecxo3aiHOro uMytecTsa (6po-
MIEHHON JBMKMMOM BN WU OECXO03SHHOT0 HEJBUKMUMOTO HMYIIECTBA),
B TOM 4HClIe 0OHapy)XeHHe HaXOJIKH, KJ1a/la, 0eCcX03sHHOro aHTUKBapHOTO,
HCTOPUUYECKOTO OPYKHUSI M OOCHPHUITACOB, HHOTO BOOPY>KEHHS WIIM BOCHHOM
TEXHUKH, OOHapyXeHHe Oe3HAJ30PHBIX J>KUBOTHBIX, MPHOOPETATEIHHYIO
JABHOCTbD.

Bce Ha3BaHHBIE OCHOBaHMS NPUOOPETEHHS MpaBa COOCTBEHHOCTH 00be-
JMHSET OJMH NPU3HAK — OTCYTCTBHE 32 MMYIIECTBOM BHUAMMON (HUIYpHI
COOCTBEHHUKA M, KaK CJIEACTBUE, CIEIYIOINX 3a Belblo 00peMeHeHHH, Ha-
IpuMep, TpaB Ha Belllb 3aJI0roJepKaTels, KPeJUTOPOB, yIOBIETBOPEHUE
TpeOOBaHUH KOTOPHIX MOJDKHO OBITH OCYIIECTBICHO 3a CUET JaHHOM BEIIH,
IpyTuX 00peMeHCHHH.

Takum 00pa3oM, NepBOHAYAIBHBIE OCHOBAHMS TPHOOPETEHHS TIpaBa coo-
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CTBEHHOCTH MPEIIONIAral0T MOCTYIUICHHE B XO3SHWCTBEHHOE TOCIOJCTBO
cyObekTa UMYIIECTBA, HE OOPEMEHEHHOTO PaBaMU APYTUX JIUIL.

C ToYkH 3peHHs KIacCU(pHKAIUK OCHOBAHUN MPUOOPETCHHS MpaBa Co0-
CTBCHHOCTH PAaCcCMAaTPUBACMBIC OCHOBAHHS, KaK YKAa3aHO BHIIIC, SBIITIOTCS
MIepPBOHAYAIBHBIMY, (JaKTHISCKUMHU, OOLIMMHU U TpaBoodpa3yronmmu. [1pu-
MEHHUTENBHO K CHUCTEME FOPHIMYCCKHX (DAKTOB B LEJIOM MEPBOHAYAIBHbBIC
OCHOBaHHUs TMPHOOPETEHUsI TpaBa COOCTBEHHOCTH CIEAYET PAacCMaTPHUBAThH
KaK [IPaBOMEpPHBIC ICHCTBHS, B OOJBIICH CTCIIEHH OTHOCSIIIMECS K FOPHIH-
YECKUM MOCTYITKAM.

PaccMmoTprM Kaxkioe W3 MEpPBOHAYAIBHBIX OCHOBAHHMN MPUOOPCTCHHUS
mpaBa COOCTBEHHOCTH B OTICIEHOCTH.

1. Uzeomosnenue gewju. YKU3HEHHOE MPOCTPAHCTBO YEIIOBEKA BO MHOTOM
COCTOUT U3 COBOKYITHOCTH HCKYCCTBEHHO CO3/IaHHBIX WM BeIIeil mpous-
BOJICTBO KOTOPBIX CTaJI0 BO3MOXXHBIM BCJICJICTBUE Pa3BUTHSI TEXHHYECKOTO
nporpecca. Kakaas M3 CylIecTBYIOUIHMX HCKYCCTBEHHO CO3/IaHHBIX BellEi
KOTJa-To Oblla NpPOW3BE/IEHa BIIEPBbIE M IOCJIE €€ HM3TOTOBJICHHS H3HAa-
YabHO MOCTYIMIA B XO3SHCTBEHHOE TOCIIOJICTBO co3laBiiero ee numa. C
MOMEHTAa CO3/IaHHsl BEU[M M, COOTBETCTBEHHO, MPU3HAHUSA €€ OOBEKTOM
IPaXKAaHCKOTO TPaBa B COOTBETCTBUH C JIOTUKON 3KOHOMHYECKOH JIeSTelb-
HOCTH U HEOOXOAMMOCTBIO BKIIIOUEHHS BEIIM B MPOLIECC XO3IHCTBEHHOTO
HCIIOJIb30BAHUSI BCTACT 1B BOIIPOCA: BO-NIEPBBIX, BOMPOC O TOM, KOMY
MPUHAJICKUAT MPABO COOCTBEHHOCTH HA BHOBb CO3JaHHOE HUMYIIECTBO H,
BO-BTOPBIX, BOIIPOC O TOM, C KAKOTO MOMEHTa BO3HHKAET MPaBO COOCTBEH-
HOCTHU Ha BHOBb CO3/IaHHOE MMYIIECTBO.

PaspeliieHrie NOCTABICHHBIX BOIPOCOB OOYCIIOBICHO PSIOM FOpUAUYEC-
KU 3HAYUMBIX 00CTOSITENILCTB, OKA3bIBAIOIINX BIMSHUE HA IPOLEAYPY MPH-
oOpeTeHwus mpaBa COOCTBEHHOCTH Ha HOBYIO BEIIlb.

IlepBbIM 00CTOSATENBCTBOM SIBJSICTCS HAINIPABICHHOCTH BOJH CO3IATEINs
BelM (BOJICBOM (hakTOp), A BBIACHCHHS KOTOPOM MMEET 3HAUYCHUE IICIb,

paan D1OCTUKCHUS KOTOpOﬁ co3aBajiachb BCIIb. C OHHOﬁ CTOPOHBI, B Ka4e€-
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CTBE IENN CO3/IaHUSl MUMYIIECTBA MOXKET BBHICTYIIaTh YAaCTHBIN WHTEpeC ee
co3aaTens B YAOBIETBOPEHUU COOCTBEHHBIX MOTPEOHOCTEH B KOHKPETHOM
BeIIH, THOO UHTEPEC CO3aTelIs BEIU B MOJYyUYCHHH MPUObUTH (10X0/a) OT
MOCTCYIONICH ee peanu3aluy HeompeAeICHHOMY Kpyry nui. B obenx
ciy4asix CyOBEeKT MPOM3BOIUT BEIIb JJIs ceOSt U B COOTBETCTBUH C HOpMa-
Mu cT. 219 T'K HemocpencTBeHHO mproOpeTaeT mpaBo COOCTBEHHOCTH Ha
CO3/IaHHYI0 MM HOBYIO Bellb. [IprueM co3maHue BEIIN HENOCPEICTBEHHO
JUTs ce0sT MOYKET OCYIIECTBIISTHCS KaK 32 CUET COOCTBEHHBIX, TaK M 3a CUET
3a€MHBIX CpeACTB. | TaBHBIM B NMPUBEACHHOW CUTYallMU SIBJIAETCS BOJIEBOU
(akTop, a IMEHHO, HAIIPABJICHHOCTh BOJIU CO3JIATENIs BEIIX Ha €€ U3rOTOB-
JICHHE I yTOBICTBOPEHUS COOCTBEHHBIX MOTPEOHOCTEH M OTCYTCTBHUE YC-
TaHOBJICHHOM COTJIAIICHHEM C IPYTUM CyOBEKTOM OOS3aHHOCTH IO Tepe-
Jladue TMOCIICAHEMY TOTOBOTO H3/ICIHSI.

C npyroii CTOpOHBI, BEIllb MOXET OBITH IIPOU3BENIeHa (CO3/1aHa) Mo 3aKa-
3y CTOPOHHETO CyOBeKTa TPAKIAHCKOTO TIpaBa U, CIe0BATEILHO, HHTEPEC
€e Cco3/IaTeNsl CBOJUTCS K MOJYyYEHUI0 MaTePHAIbHOTO BO3HATPAXKICHUS OT
BEITIOJTHEHUS TIOPYYEeHHOU pa0oThl. B IEHCTBHSIX M3rOTOBUTEINS BEIIH OT-
CYTCTBYET HEOOXOIUMBIH [JIsl MPU3HAHUS 32 HIM IIpaBa COOCTBEHHOCTH Ha
BelIb BOJIEBOH (pakTOp, yKa3bIBAIOUIMKA Ha CTPEMJICHHE CyOBEKTa M3TOTO-
BHTH BeIllb, KaK yKa3bIBaloT HOPMEI CT. 219 'K, mns ce6s. B nmpuBeaenHOM
puMepe MpaBo COOCTBEHHOCTH Ha BElllb BOZHHUKAET Y JIMIIA, 3aKa3aBIIETO
€€ M3TOTOBJICHUE B COOTBETCTBUU C YCIOBUSIMU Y4acTUsl CyOBEKTOB Ipaxk-
JTAHCKOTO TPaBa B BO3HUKIIIEM MEXIy HUMH 00S3aTEIbCTBEHHOM MPaBOOT-
Homenun . OGe CMOJICTHPOBAHHBIC CHTYALMH OTIHYAIOTCA TEM, UTO B
MIEPBOM CIIydae BOJISA M3TOTOBUTENS BElM ObLIa M3HAYAJIBHO HAIpaBJICHA
Ha TPHOOpETeHNE B €€ OTHONICHUH TpaBa COOCTBEHHOCTH, a BO BTOPOM —
HET.

B xadecTBe BTOPOro 006CTOATENHCTBA YUYUTHIBACTCSA (PAKT MPHHAIICKHO-

4
* Moopobuee o npoyedype yuacmus 6 0ba3amenbcmeennbix npagoomuowenusx cM. pasnen IV na-
CTOSIIIEr0 M31aHUsL.
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CTH Ha IpaBe COOCTBEHHOCTH MaTEPHAJIOB, MOCITYKUBIINX OCHOBOH CO3/1a-
HUsI HOBOM Bely (MarepualnbHblid (axrop). st mpusHanus npasa cooOCT-
BEHHOCTH Ha HOBYIO BEIl[b 32 JIMIIOM, €€ CO3JaBIIMM, HEOOXOUMO, YTOOBI
MaTepHallbl, U3 KOTOPHIX OBIIIO CO31aHO HOBOE MMYIIECTBO, IIPHHAIIICKAIIH
JaHHOMY JIMIy Ha TIpaBe COOCTBEHHOCTH, YTO IIO3BOJIMT MPUMEHUTD K aHa-
Ju3upyeMon cutyauuu Hopmbl cr. 219 T'K, omocpenyromue npouenypy
proOpeTeHNs MpaBa COOCTBEHHOCTH Ha HOBYIO BEIIb.

YKazaHHOMY OOCTOSITENBCTBY, IO HAIIEMy MHEHHIO, IPUAACTCS IOPHIU-
4YecKoe 3Ha4YeHUE 110 TOW MPUYMHE, YTO YIS M3TOTOBJICHHS JIIOOOH Belu
HEOOXO0ANMO HAJIMYUE €€ MAaTepPUAILHON OCHOBBI, T.€. T€X MPUPOIHBIX HIIH
UCKYCCTBEHHO IPOW3BE/ICHHBIX KOMIIOHEHTOB, U3 KOTOPBIX COOCTBEHHO M
co3/laHa HOBasl Bellb. Bce mpupoaHble MaTepHalbl MIPHOOPETAIOT Ompesie-
JICHHYI0O MCHOBYIO CTOMMOCTh B IpOIleCCe MX M3BATHS (JOOBIUM) W3 MpHU-
pPOIHOMN Cpenbl, a NCKYCCTBEHHbIE — B IIpOIiecce MX Mpou3BoAcTBa. Hamu-
YHe MEHOBOH CTOMMOCTH MAaTepHalOB M TIPUHIIUITEI TIOCTPOCHHUS OOIIeCT-
BEHHBIX OTHOLICHUH, PETYJIMPYEMbIX MOCPEACTBOM HOPM TI'Pa)KIaHCKOTO
IpaBa KaKk OTHOIIEHHH HMYIIECTBEHHO-CTOMMOCTHBIX W SKBUBAJICHTHO-
BO3ME3JHBIX, 00yCIOBHIM HEOOXOAMMOCTh ydeTa MaTepHaIbHOW COCTaB-
JAIOMIE B TIpollecce NpUOOpeTeHHWs MpaBa COOCTBEHHOCTH Ha HOBYIO
BEIIIb.

Tperbe 10puaUUecKH 3HAYUMOE OOCTOATENBCTBO, HOMIEKAIEe YIeTy B
npoliecce BO3HUKHOBEHHMSI NIpaBa COOCTBEHHOCTH Ha HOBYIO BEIllb, YKa3bl-
BaeT Ha HEOOXOJMMOCTH COOJIO/IEHHS YCTAHOBJIEHHOTO B TOCYAapCTBE
IIPaBOIIOPsIIKA B TIPOLECCe CO3/aHMs BEIIM (3aKOHOMAATEIbHBIH (aKkTop).
Ha Bemy, cozganHble ¢ HapyIIEHUEM yCTaHOBICHHBIX B TOCYJapcTBE Ipa-
BOBBIX NPENNCAHUH, TPaBO COOCTBEHHOCTH y CO3/ATENsl BEIH, 110 00IIe-
My MIPaBHILY, HE BO3HHUKAET.

YeTBepTHIM IOPUANIECCKH 3HAYUMBIM OOCTOSATENBCTBOM, yUET KOTOPOTO
HMMeeT 3HaueHUE HETNOCPEICTBEHHO AJIS ONpeAeTeHUs MOMEHTa BO3SHUKHO-

BCHHUA IIpaBa COOCTBEHHOCTH Ha HOBYIO B€Ib, SBJIACTCS KJ'[aCCI/I(l)I/IKaHI/IH
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HOBOM BEIlM B KaueCTBE ABM)KMMOUN WJIM HEIBWXHMOH ((pakTop 0OBEKTa).
Tak, B cooTBercTBHM ¢ HOpMamu cT. 219 'K mpaBo coOCTBEeHHOCTH Ha HO-
BbIE JIBUKMMBIE BEIIM BOZHUKAET C MOMEHTA UX CO3JaHMs, T.e. MaTepHaIH-
3alliM B OIPENCIICHHOM, U3MECHEHHOM I10 OTHOLICHUIO K Marepuaiam |
KOMITOHEHTaM BHJIe. [IpaBo cOOCTBEHHOCTH Ha HEIABMXMMOE WMYILECTBO,
corimacHO HopMaM cT. 220 'K, Bo3HHKaeT, Mo 00meMy IpaBuITy, ¢ MOMEHTa
3aBEpPIICHNS CO3JaHUsI 00BEKTa HEABIXHMOCTH, a B Cllydae HEOOXOIMUMO-
CTH TOCYJapCTBEHHOM PETHCTpally HEABMKMMOTO MMYIIECTBA WM IIPaB
Ha HETro — C MOMEHTa OCYIIECTBIICHUS TOCYyIapCTBEHHON PEeruCcTpanuu, ec-
JIM MHOM MOMEHT BO3HHMKHOBEHHS IIpaBa COOCTBEHHOCTH HE OIpeJelieH
MIPaBOBBEIMH HOpMaMH. /0 yKa3aHHOrO MOMEHTa K MaTepHajlaM M KOMIO-
HEHTaM, M3 KOTOPBIX CO3JaeTCs OOBEKT HEIBIKUMOCTH, NMPHUMEHSIOTCS
HOPMEI O MpaBe COOCTBEHHOCTH Ha MaTE€PHANIBl M JPYToe JIBIKUMOE UMY-
LIECTBO.

B ToM ciydae, korjja HOBas Belb CO3/1aHA CYOBEKTOM C MCIIOIb30BaHU-
€M MaTepHUaJIOB U KOMIIOHEHTOB, HPHHAJISKAIIUX Ha MpaBe COOCTBEHHO-
CTH IpyroMy cyOBeKTy I'pakKAaHCKOTo IpaBa, MPUMEHSIOTCS HOPMEI IpaBa
COOCTBEHHOCTH O TIepepadoTKe.

2. Ocywecmeanenue nepepabomxu. IlepepaboTKa WITH, KaK €€ IMEHYIOT B
IOPUINYECKO IuTepaType, crenuduranus, coracHio Hopmam ct. 221 'K,
COCTOUT B CO3JIaHUHU M3TOTOBUTENEM (IIEpepadOTUUKOM, CIIEHU(UKATOPOM )
HOBOW JMBMXUMOW BEIIH MOCPEICTBOM MEepPepadOTKH MaTepHANIOB, MPEA0C-
TABJICHHBIX JIUIIOM, BCTYNHUBIINM CO CHEIU(PHUKATOPOM B 0053aTEIbCTBEH-
HBIC TIPABOOTHOIICHHMS 110 CO3JIaHMIO BEIM M3 IPEJOCTABICHHBIX MaTepHa-
JIOB HAa OCHOBAHMU 3aKJIIOUEHHOTO JI0T0BOpa. B mpuBeneHHON cuTyanuw, B
cooTBeTcTBUH ¢ HopMamu cT. 221 T'K, mpaBo coOCTBEHHOCTH Ha BElIb, M3-
TOTOBJICHHYIO B IIPOILIECCE MEPepadOTKH, IO 00meMy IpaBuIly, IPHHAJIE-
KHUT COOCTBEHHHKY MPEIOCTABICHHBIX MATEPUAIIOB.

Takum oOpa3om, Kak B Mporecce co3/1aHus HOBOW BEIM, TaK U B IPO-

necce Co3gaHus BEUIU IMYTEM nepepa60TKI/I HOBasA BCIIb CO3JaCTCA (I/I3Me-
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HSETCS) U3 KaKUX-THOO MCXOIHBIX MaTEpPHaNOB, YTO JETAET MPOIECC CO3-
JIaHUsI HOBOW BELIM M IpOLecC MepepadoTKu BO MHOI'OM cXOKUM. OHAKO
MIPaBOBbIE MOCJIEACTBHSA, IPETyCMOTPEHHbIE HOPMaMH MpaBa cOOCTBEHHO-
CTH, TIPH CO3/IaHWW HOBOHW BELIM U IPH NepepadoTKe CYIIEeCTBEHHO OTJIH-
yatorcst. Tak, B IepBOM cilyyae MpaBo COOCTBEHHOCTH Ha Belllb IpHoOpeTa-
€T ee CO3/aTellb, a BO BTOPOM — JIMIIO, IIPEIOCTABUBIIIEE MAaTEpHal, YTO SIB-
JISIETCSl OCHOBAHMEM JISI IPOBEACHUSI pa3rPaHUUCHHS JIBYX MPOLECCOB IIy-
TEM OIpeeNCHHUS UX CYIIECTBEHHBIX ITPU3HAKOB.

K npusHakam, OTJIMYAIOIIUM TpoLece crienupHKalul OT MPOoLecca co3-
JJaHWs HOBOI! BEIM, MOXHO OTHECTH CIIeyIOIHe:

— TepepadoTKa OCYIIECTBISIETCS C HCIOIB30BAHUEM YKHUX MaTepHaJIoOB,
a co3/1aHKe HOBO BEIIN — CBOWX;

— nepepaboTKa OCYIIECTBISIETCS C LIENBIO Mepeiadyl M3AeNus JINILY, TIpe-
JOCTaBUBILEMY MaTepual, a CO3AaHHE HOBOM BELIH — C IETbI0 YAOBIETBO-
peHust COOCTBEHHBIX MOTPEOHOCTEH B M3TOTOBICHHOH BEIIIH;

— nepepaboTKa BCeraa OCyIeCTRISIETCS HA OCHOBaHUU JIOTOBOPA, a CO3-
JlaHWe HOBOW BEIlH, 10 00IIeMY. IIPaBHITy, — BHE JOTOBOPHBIX OTHOIICHHH;

— JIOTOBOPOM O IepepaboTKe MOXKET OBITH MTPEAYCMOTPEHO BO3HUKHOBE-
HHUE TpaBa COOCTBEHHOCTH HA CO3JaHHYIO BEIlb y crenu(uKaTropa, a B
IIPOLIECCe CO3/IaHMsl HOBOM BEIIM NMPAaBO COOCTBEHHOCTH BO3ZHHMKAET TOJIBKO
y JML, U3TOTOBHUBLIETO BELIb sl ceOsl;

— B IIpoIecce TepepadOTKH MOXKET OBITh CO3[aHa TOJBKO JBIIKHMAs
Belllb, a B MPOLIECCE CO3/aHMUsI HOBOH BeIM — KakK ABMXKMMas, Tak U He-
JBIDKHAMAsl BElllb;

— K mporieccy nepepabotku, Hapsay ¢ Hopmamu ct. 221 'K nmpumenstor-
cs1 HopMbl riaBsl 37 'K «Hoz(pm:[»5 5, YTO HCKJIIOYEHO B CIy4Yae CO3/IaHUA
HOBOM Belly.

I/IayquI/Ie MPUBECACHHBIX OTIMYUTCIBHBIX ITPU3HAKOB ITO3BOJIUT n3oe-

30 npoyedype saxmouenus u ucnonHenus 002060pa nodpada u e2o 6udos cm.: ManbkoBcknit ULA.
Kypc rpaxmanckoro mpasa: OcobenHas 4acte: B 3-x T. — Munck: Monoxexnoe, 2008. — T. 1. — C.
361-469.
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KATh BO3HUKAIOIIUX B MIPAKTHYECKOH IESTENBHOCTH CIIOPOB OTHOCHUTEIBHO
TOr0, KTO MpHOOpeTaeT MmpaBo COOCTBEHHOCTH Ha WMMYILECTBO, W3TOTOB-
JICHHOE B pe3yJjbTare nepepaboTku MaTepuasoB. Takue criopbl BO3HUKAIOT
KaK CJIEZICTBHEC HEBEPHOTO TOJIKOBAaHHS CyObEKTaMH I'pa’kJAaHCKOTO IpaBa
HOpM, 3aKpemieHHbIX B 1. 1 cT. 221 T'K u npexycmaTpuBaromux BO3MOXK-
HOCTH IPHOOPETEHNS IpaBa COOCTBEHHOCTH Ha M3TOTOBJICHHYIO (M3MEHEH-
HyI0, TIepepab0TaHHYI0) Belb CHENU(PHUKATOPOM B TOM cIlydae, KOT/a
CTOMMOCTh TIepepabOTKH CYIIECTBEHHO IPEBBIIIAET CTOMMOCTh MaTepHua-
JIOB.

CyTb BO3HHKAIOLIUX CIIOPOB 3aKIHOYAETCS B TOM, YTO JIMIIO, OCYILECT-
BHUBIIIEE TEPepadOTKy MaTepHalIoB (aBaJIbUECKOTO CHIPHS) M IIOCUMTAB-
Iee, YTO CTOMMOCTH BBITIOIHEHHON PadoThI (MepepaboTKu) CyIIECTBEHHO
MIPEBBICHIIA CTOMMOCTD NIPEJOCTABIEHHOTO CHIPHst, 00paIaeTcs B Cy1 ¢ Uc-
KOM O TIPH3HAHWH 332 HUM (32 CIEeIUPUKATOPOM) ITpaBa COOCTBEHHOCTH Ha
KOHEUYHBIH MPOAYKT cO cchbutkoif Ha m.-1ycr. 221 TK (9. 2 m. I ct. 220 T'K
Poccwuiickoit ®Deneparuun). Takue . crnopsl BO3HHKAIOT Kak B PecmyOivke
Benapycs, Tak u B Poccuiickoit deneparym .

OpHaxko crefyer OTMETUTh, 4To HOpMBI CT. 221 T'K He yka3bIBaroT Ha BO3-
MO>KHOCTH TIPHOOpETEHHS IepepadoTINKOM IpaBa COOCTBEHHOCTH Ha M3TO-
TOBJICHHYIO B IPOIIECCE MEPEPAOOTKH Ty’>KOTO MaTepHaya BEllb HCKIIOYH-
TENBHO IO NMPUYMHE TPEBBIIEHUS CTOMMOCTH IepepaboTKH Hax CTOMMO-
CTBIO TIPEIOCTAaBJICHHBIX MAaTEpPHUANIOB, a HA3bIBAIOT €IIE PsJl YCIOBHUIA, BBHI-
TIOJTHEHHUE KOTOPBIX HEOOXOIMMO /I IIPHOOPETEHHsI TTpaBa COOCTBEHHOCTH
Ha BeIllb HETIOCPE/ICTBEHHO CIIELM(UKATOPOM.

Ha ocHoBe aHanm3a yka3aHHBIX HOPM B IOPHIMUYECKOM JUTEpaType cIpa-
BEAJIMBO YKa3bIBaeTCs Ha 00s3aTENIbHOC HATHINE TPEX yCIOBHH, cOOIoIe-

HH€ KOTOPBIX MOXET CUMTATHCS OCHOBAHUEM IS NPUOOpETeHMs mepepa-

56 CM., HarnpuMmep: (0] TIPABOBBIX TIOCIIEACTBUAX nepepaﬁoﬂ(n TI0 10TOBOpPY: Paswsacaenne Briciiero Xo-
3siicTBenHoro Cyna, 20 despanst 2008 r. Ne 03-29/312; O630p cyneduoit npaktiku. — COOO «UITA Pe-
ructpy. — 20 urons 2006. — Ne 6; TIpakTuka npumenenus [ 'paxaanckoro kozgekca P®: Yacru nepoii / Tlox
pea. B.A. Benosa. — M.: IOpaiir-U3par, 2009. — C. 420-423.
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GOTYNKOM IpaBa COOCTBEHHOCTH Ha W3rOTOBJICHHYIO Bemib . IIpH 5TOM
npeaocTaBieHHas crneiudukatopy Hopmamu cT. 221 'K BO3MOXHOCTH
pUuoOpeTeHHs NpaBa COOCTBEHHOCTH Ha U3TOTOBJICHHYIO BEIb CUUTACTCS
UCKJIIOYEHHEM M3 OOLIMX YCIOBHH M3rOTOBJICHHS BELIM ITyTeM IepepadoT-
KH MaTepHaa.

Tak, m7s mepeBoa mpaBa COOCTBEHHOCTH Ha M3TOTOBJICHHYIO B IIpOIleC-
ce mepepaboTKu Bemb Ha crenudukaropa He0OXOAUMO, 4TO OBl OBLTH CO-
OIIOICHBL:

1) ycnoBue O CyIIECTBEHHOM INPEBBIIIEHUH CTOMMOCTH BBIIOJTHEHHON
cneuu(puKaTopoM padoThl HaJl CTOMMOCTBIO NepepaboTaHHOTO Marepuala.
[Tpruyem kateropus «CyIIECTBEHHOE IMPEBBIIMICHHUEY, SIBISSCH OLECHOYHOM,
3aKOHOJATETHHON KOHKPETU3AINH HE TIOTyIHIIa;

2) ycioBme 0 TOM, 9TO B IpoIiecce ImepepadOTKU BOJs crenndukaTopa
ObUTa HampaBJCHA Ha MepepadOTKy CBOETO MaTepualia W, CIeIOBaTeNbHO,
JICUCTBYSI JOOPOCOBECTHO, crielM(UKATOp HE 3HAJI W HE MOI 3HATh JI0
OKOHYaHUS Ipoliecca NepepadoTKH, YTO BO3JCHCTBYET HAa MaTepHal, IpH-
HAJICKAIIAN IPYTOMY JIHILY;

3) ycimoBHe 0 TOM, 9TO BOJIA crienudrkaTropa OblIa HalpaBIieHa Ha H3T0-
TOBJIEHUE BEIIM IS CEOsI.

ComnocTaBmnsis TpU Ha3BaHHBIE YCJIOBUS C NMPHUBEICHHBIMH BBIIIEC KPUTE-
pHUSIMU OTIPaHUYEHHMs MIPOLIECCa W3TOTOBJICHHUST HOBOM BELIM OT Ipolecca
nepepaboTKH, MOYKHO MPHITU K BBIBOJY O TOM, YTO CIEU(UKATOP B TAKUX
YCIOBUSIX (DaKTHYECKH JEHCTBOBAJ KaK M3TOTOBHUTENh HOBOW Bemu. Crie-
JIOBATEIILHO, TIPY TAKUX YCIOBUAX BKHCHUINM KPUTCPUEM NPHU3HAHUA 32
crien(pUKaTopoM TpaBa COOCTBEHHOCTH JOJDKHO OBITH OTCYTCTBHE MEKIY
HUM H JCHCTBUTEIHFHBIM COOCTBEHHHKOM MaTEPHAIOB 005S3aTEIECTBEHHOTO
MMPaBOOTHOMICHUA, BOZHUKIICTO IO MMOBOIY nepepa60TKI/I, Ha 4YTO BIIOJIHE

~58
cipaBemiuBo obpamraet BHUManHue FO.K. Toxcroit™.

37 Cwm., manpumep: ['paxcrarckoe npaso: Yue6.: B 3-x T. / Tox pex. A.I1. Cepreesa. — M.: TK Ben6w,
2008.—T.1.—C. 634.
8 I'paxnanckoe npaso: Yued.: B 3-x 1. — 7-e uza., nepepab. u jor. / [Tox. pex. FO.K. Toncroro. — M.:
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Taxum 06pa3om, B TOM ciiydae, KOTAa MEXIy CIenn(UKaTOpOM B cOOCT-
BEHHHKOM MaTEPHUAJIOB 3aKJIFOUCH JOrOBOp 00 UX mepepaboTke, mpaBo coo-
CTBEHHOCTH Ha TOTOBBIN NMPOAYKT NepepaboTKu y crienudukaTopa BO3HUK-
HYTb HE MOXXET HH TIPH KaKUX OOCTOSTEIBCTBAX, 32 HCKIIOYCHHEM TOTO
cily4asi, KOT/la Takas BO3MOXKHOCTB ITPELyCMOTpPEHA HETOCPEACTBEHHO CO-
TTIAIIEHHEM MEXIy COOCTBEHHHKOM MaTepHalioB W crernudukaTtopom. B
YKa3aHHOM CITy4dae paBo COOCTBEHHOCTH Ha BEIIb, H3TOTOBJICHHYIO B IPO-
1ecce nepepaboTKu MaTepuasoB, MpUoOpeTaeT ux COOCTBEHHUK. MOMEHTOM
BO3HMKHOBCHHS IIpaBa COOCTBEHHOCTH CJIEAYET CYUTAThb MOMEHT CO3JaHUA
BEILH.

YuuTeIBas TO 0OCTOSTENBCTBO, YTO OTHOIICHHS MEXIY COOCTBEHHHKOM
MaTepHANIOB U JIUIIOM, UX TepepadaThIBAIOIINM, IO 00IIeMy MpaBHiy, HO-
CST BO3ME3/IHBIN XapakTep, HopMbl 1. 2 1 1. 3 cT. 221 I'K onpenenstor mo-
PAIOK B3aMMOPAcYETOB CTOPOH aHATM3UPYEMOT0 IpaBOOTHOIIEH!US. Tak, B
COOTBETCTBHH ¢ HOpMamu 1. 2 cT. 221 I'K, mo obmemy mpaBuiy, coOCT-
BEHHHMK MaTepuajioB, MpHoOpeTas mpaBo COOCTBEHHOCTH Ha M3TOTOBJICH-
HYIO Belllb, 00513aH BO3MECTHUTE. CIIENN(UKATOPY CTOMMOCTh e nepepadoT-
ku. B ToM ciydae, korna, B BHIE UCKIFOUCHIS JIHOO Ha OCHOBAaHUH COTJIa-
IICHUSI CTOPOH, COOCTBEHHOCTh Ha W3TOTOBIICHHYIO BeIlb MEPEXOANUT K
cnenn(uKaTopy, OH, MO 00IIEeMy MPaBUITy, 00sS3aH BO3MECTHTh CTOUMOCTh
MaTepHaJIOB UX COOCTBEHHHUKY.

B ToMm ciyyae, korna crierudukaTop AeiCTBOBAT HETOOPOCOBECTHO U 3TO
TIPUBEJIO K yTpare MaTepHaloB MX COOCTBEHHHKOM, ITOCJIEIHHH, COTIIACHO
HopMaM 11. 3 cr. 221 I'K, umeer npaBo TpeboBaTh Iepesadu B CBOIO cOOCT-
BEHHOCTD BEIIM, U3TOTOBJICHHON M3 TaKMX MAaTepHaJiOB, a TAKKe BO3MEIIle-
HUS YOBITKOB, IPUYMHEHHBIX HEOOPOCOBECTHBIMU NICHCTBUAMHA crielA(H-
KaTopa.

3. lonyuenue niooos, npooykyuu u 00X0008 (cenapayus — omoeneHue).

Hpouecc XO3SMCTBEHHOM OKCILTyaTalliy pPas3jInvyHOro MMyUIeCTBa, CCJib-

Ipocnexr, 2009. - T. 1. - C. 416.
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CKOXO3AHCTBEHHBIX JKUBOTHBIX, IUIOJIOBBIX HACAXKAEHHUN CBS3aH C MOIyde-
HHUEM IIJIOJIOB, IPUIUIONA, TPOIYKIIMU U TI0XOJI0B, B CBA3H C YeM BO3HHKAET
BOIIPOC O TOM, KTO NMPHOOpETaeT MpaBo COOCTBEHHOCTH Ha yKa3aHHbIC pe-
3yJIBTAaThl XO3SIMCTBEHHON JesitenbHOCTH. [IpuMmeHnTenbHO K (akty wHc-
TIOJIb30BaHMSI UMYILECTBA €r0 cOOCTBEHHMKOM JIaHHBIH BOIIPOC, COTJIACHO
JIOTHKE TPAXIAHCKO-IIPABOBOTO PErYJIMPOBAHHS OJJHO3HAYHO JOJDKEH OBITH
PEIIEH B €T0 IOJIb3Y, YTO BBITEKAET M3 COJCP)KaHHS IPHHAIEKAIIEro 00-
JIa/IaTeNio0 TpaBa COOCTBEHHOCTH NPaBOMOYMS COOCTBeHHHKaA. [Ipm 3ToM
HOpMHI cT. 219 T'K ykaspiBatoT Ha HE0OXOIUMOCTh IPUMEHEHUS K JTaHHOM
curyauuu HopMm cT. 136 TK. B cooTBercTBUM ¢ HOpMaMu NpUBEAECHHON
CTaTbH MPABO COOCTBEHHOCTH HA IUIOABI, MPOIYKIHUIO, TOXO/BI, IPHUILION,
TIPUPOCT, UHBIE MPHUPALICHUS, 110 O0IEMy IpaBHILy, NPHUHAIICKHUT JIHUILY,
HCTIONB3YIOIEMY COOTBETCTBYIOIIEE HMYIIIECTBO HA OCHOBAHUH ITPABOBOTO
TUTYJIA, YTO MOATBEPXKIAET HAIll BBIBOJ O OECCIIOPHOM IIPaBe COOCTBEHHU-
Ka Ha TPUCBOEHHE Pe3yJbTATOB XO3SMCTBEHHOTO HCIIOJIB30BAHHS CBOETO
umyIecTBa. Bmecre ¢ TeM, MMyIIECTBO MOXKET OBITh IIEpeIaHO B COOTBET-
CTBHHU C YCJIOBUSIMU 0053aTE€IbCTBEHHOT'O MPAaBOOTHOLIEHUS JPYroOMy JIU-
Iy, HEe COOCTBEHHHKY, JIN0OO HAXOANUTHCS Y TOCIEAHETO Ha OJHOM U3 Orpa-
HUYCHHBIX BEIIHBIX IpaB. BmecTe ¢ mepemaveil MMyIIecTBa COOCTBEHHIK,
Kak IPaBUIIO, TIEPEAET YacTh CBOMX NPABOMOYNH HECOOCTBEHHHUKY, KOTO-
PBI AKCIUTyaTUpPyeT MOJYYEHHYIO BEIlb B YCTAHOBJICHHBIX IO COTJIAIle-
HUIO ¢ COOCTBEHHHMKOM, a TaKKe NMPaBOBBIMU HOpMaMHu, mpeaenax. B yka-
3aHHO# cuTyanuu HopMbl cT. 136 'K npenocTaBisror HecOOCTBEHHHKY Jie-
THTUMHYIO BO3MOXXHOCTB ITPUCBOUTH ceOe Ha MpaBe cOOCTBEHHOCTH MOJY-
YEHHOE OT MCITOJIb30BAHMSI NMYIIECTBA, €CJIN I10 YCIOBUSAM JJOTOBOPA WIIH B
COOTBETCTBHH C TPABOBBIMH HOPMAaMHM IUIOJBI, TPOAYKIHS, JTOXOABI WA
WHOW pe3ynpTaT TPHUPAIICHUS HE MOMJIEKHUT Iiepefade COOCTBEHHHKY
HMMYIIECTBA MM HA3BAHHOMY MM TPETheMY JIUILY.

[IpaBo cOOCTBEHHOCTH Ha IUIOABI, MIPUILIOA, IPUPOCT U T.N. BOZHUKAET C

MOMCHTA UX OTACICHUS. ﬂO YKa3aHHOI'O MOMCHTA moboe IpyupamecHue BXo-
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AT B COCTaB MMYIIECTBA U B JAHHOM KadecTBE SIBISICTCS] COOCTBEHHOCTHIO
TOTO JIUI[A, KOTOPOMY MPHHAIJISKHUT MPABO COOCTBEHHOCTH HETIOCPEICTBEH-
HO Ha OCHOBHOE MMYIIIECTBO, MPOU3BOJISIIEE TUIOABI, TPUTLIOA, MPOTYKIIHIO
U ApYyTHUE NMPHUPAIICHUSI.

B tom ciyuae, korja UCIONF30BaHHE UMYIIIECTBA COOCTBEHHUKA OCYIIIE-
CTBIIIETCSI HECOOCTBEHHHKOM 0O€3 COOTBETCTBYIOMIETO IPAaBOBOTO THUTYIIA,
BCE MOJIYYEHHBIE B MIPOLIECCE UCIOIb30BAaHUS UMYILECTBA IPUPAILECHUS 110-
JIeXxar mnepeaade COOCTBEHHUKY UMYIIECTBA BMECTE C HE3aKOHHO HCITOJIb-
3yeMO# BEIIbo, UTO clieAyeT u3 coaepkanus HopMm cT. 283 'K u cr. 284
I'K.

4. Ocywecmenenue camogoibuo2o cmpoumenvcmea (cyoebnoe npusHa-
Hue). Tlox caMOBOIBHBIM CTPOUTEIHCTBOM B COOTBETCTBHH C HOPMAaMH CT.
223 'K noHumaeTcst IeATeJIbHOCTh JIMLA [0 CO3JAHUI0 WIH W3MEHEHUIO
HEABIKMMOTO HMYIIECTBA ITyTEM CTPOHTENBCTBA, PEKOHCTPYKUIWH (TIpH-
CTPOWKH, HAJCTPONKH, TEPECTPONHKH)- KAMMUTAIHHOTO CTPOCHUsS (3aHMUS,
COOPYXKEHHUS), OCYIIECTBIEHHBIE IPU OOCTOATEIBCTBAX, IPEYCMOTPEHHBIX
HOpMaMH, 3aKpeIUIeHHbIMU B 1oan. 1, moam. 2, moan. 3 4. 1 m. 1 cr. 223
I'K.

K oOcTosiTenpcTBaM, yKa3bIBalOIIMM Ha TO, YTO IESTEIHHOCTH 10 BO3BeE-
JIeHNI0 00BEKTa HENBIKUMOCTH MOXKHO KBATU(HIMPOBATH KaK CaMOBOIIb-
HOE CTPOHUTENHCTBO, & BO3BEJCHHBIN B PE3yJIbTaTe €€ OCYUIECTBICHHS 00b-
€KT — KaK CaMOBOJIbHYIO TIOCTPOMKY, OTHECEHO OCYIIECTBICHUE CTPOUTEIb-
CTBa Ha CaMOBOJIFHO 3aHSATOM 3E€MEIIFHOM YYacTKe, JHOO Ha 3eMEIBHOM
y4YacTKe, MPEIAOCTAaBICHHOM JUI MHBIX, Y€M CTPOUTEIBCTBO OOBEKTa He-
JOBIDKUMOCTH, IeJIeH WM ¢ HapyIICHWEM IPaBOBBIX HOPM (HE YIOJIHOMO-
YeHHBIM OpPTraHOM, BHE PaMOK 00s3aTeNBHOTO ayKIMOHA, C APYTUMH Hapy-
MIEHUSIMUA TIPABOBBIX HOPM, PETYIUPYIOMUX TMPOLEAYPY MPEAOCTaBICHUS
3eMEeTbHBIX YYaCTKOB), JHOO0 0€3 MoMydeHHs] COOTBETCTBYIOIIETO pa3peliie-
HUS Ha CTPOMTENBCTBO, BKIIOYAs HEOOXOAMMYIO MPOCKTHYIO JOKYMCHTA-

U0, WK C CyHICCTBECHHBIMU HAPYHICHUSIMU I'PaJOCTPOUTECIILHBIX U CTPOU-
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TEJIBHBIX HOPM.

ITo cytu cBoelt AEATENBHOCTh II0 CAMOBOJIBHOMY BO3BEJCHUIO OOBEKTa
HEJBIKUMOCTH HpeAcTaBlseT coOol NpaBOHApyILIEHHE, 3a COBEpIICHUE
KOTOPOro NMpeayCMOTpeHa KaK Ipa)JIaHCKO-NPaBOBasl, TaK ¥ aJMHHUCTpa-
THUBHAs1 OTBETCTBEHHOCTH (cM. cT. 21.12 KoAIl). AnmunucTpaTuBHas OT-
BETCTBEHHOCTh IIPElyCMaTPHUBACT HAIOKCHHE HAa BUHOBHOE JIUIIO aJMHHU-
CTpaTUBHOTO mTpada, a comepkaHue IrpakJaHCKO-PaBOBOW OTBETCTBEH-
HOCTH 32 OCYIIECTBJICHHE CaMOBOJBHOTO CTPOHUTENBCTBA 3aBHUCUT OT 00-
CTOSITENBCTB, IIPH KOTOPBHIX BO3BE/EeH O0OBEKT (HAauaTo ero BO3BEACHHE), U
COCTOHT B CIEIYIOILEM.

B Tom cnydae, korga oOBbEKT BO3BECH Ha CAMOBOJIBHO 3aHSITOM 3EMeEllb-
HOM y4acTKe, YJ9acTOK II0 PEIICHHIO MECTHOTO HCITOIHUTEIHHOTO U PACIo-
PSIUTEIBHOTO OpraHa IOUISKUT HM3BATHIO, CAMOBOJIbHAs ITOCTPOWKA —
CHOCY, @ M3BSTHIH Y4acTOK — MPUBEICHUIO €TI0 B COCTOSIHUE, IPUTOJHOE
JUISL CTIOJIb30BAHUSI [0 HAa3HAuYeHMIO. B jTaHHOM cityuae peanusyeTcs BOC-
CTaHOBUTEJbHAS (QPYHKIHMS TPAXKIAHCKOTO IIPpaBa, CyTh KOTOPOH CBOIUTCS K
BOCCTAQHOBJICHHIO TI0JI0XKEHUS, CYIIECTBOBABILIETO J0 COBEPIICHUS MPaBO-
HapymeHust. CHOC caMOBOJIBHOH ITOCTPOWKH M TPUBEJCHUE YIacTKa B Hall-
JIeKAIee COCTOSHHUE OCYLIECTBIISIOTCSA 332 CYET BHHOBHOW CTOpPOHBI, T.C.
JIMIA, OCYIIECTBUBIIETO CTPOUTENBCTBO (3@ CYET KOTOPOTO OCYIIECTBIEHO
CTPOUTENBCTBO).

Eciayn caMOBOJIBHOE CTPOHUTENILCTBO OCYLIECTBIEHO HAa 3€MEIBHOM Yyda-
CTKE C HapyILICHHEM €ro LeJIEBOr0 Ha3HAYEHUS UM C HapyIIEHUEM IpaBo-
BBIX HOPM O ero npexpocrasieHud (cMm. nmoam. 2 4. 1 m. 1 cr. 223 I'K), To
00acTHBIM WM MUHCKHUM TOPOACKHAM HCIIOJHHUTEIBHBIM KOMHTETOM, B
COOTBETCTBHH C MECTOM PACIIOJIOKEHHUS 36METBHOTO yJacTKa, MOXKET OBITH
MIPUHATO OJTHO U CIIEIYIOIIUX PEUICHHUI:

— O CHOCE CaMOBOJIbHOM MOCTPOMKHU U NPUBEJCHUM 3€MEIbHOIO y4acTKa
B COCTOSIHUE, IPUTOJTHOE JUISI UCTIOIBb30BaHUs 110 LIEI€BOMY Ha3HAUCHHUIO;

— O MPUBCACHUU CaMOBOJILHOMU HOCTpOﬁKPI B [IPEKHEE, 10 OCYIIECTBIIC-
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HUSI CAMOBOJIBHOTO CTPOHUTENBCTBA, COCTOSTHHE.

IIpu BeIHECEHHU COOTBETCTBYIOIIETO PEIICHUS MCIOIHUTEIBHBIH KOMH-
TET ONpeAesieT CPOKH €r0 BHITOIHEHNUS.

YkazaHHBIE MEPONPUSITUS NPOBOIATCA 3a CUeT BUHOBHOro nuna. Ilepe-
YEeHb BO3MOXHBIX MEPONPHUATUH, TAKXKE KaK U B IEPBOM CIIydae, yKa3bIBaeT
Ha peann3alyio BOCCTAHOBUTEIbHON (YHKIIMHU TPAKIAHCKOTO MPaBa.

Ocy1ecTBIEHHE CaMOBOJIBHOTO CTPOUTENHCTBA 0€3 MOIy4EHHS COOT-
BETCTBYIOIIETO pa3pelleHrs Ha CTPOHTEIHbCTBO, BKIIOYAS HEOOXOIUMYIO
MIPOEKTHYIO TOKYMEHTALMIO MU C CYIIECTBEHHBIMH HAPYIICHUSIMH I'Pajio-
CTPOUTENBHBIX M CTPOUTENBHBIX HOpM (cM. moan. 3 4. 1 m. 1 cr. 223 T'K),
BeJIET K TOMY, YTO MECTHBII HCIIOJTHUTENBHBIN U paCIOPSIUTEIbHBII Opran
MIPUHUMAET OJIHO U3 CIEIYIOMINX PEIICHHH!

— O IPOJIOJDKEHUH CTPOUTEIBCTBA JTHO0 MPHHATHH TOTOBOI MMOCTPOWKHU B
9KCIIyaTallI0 U €€ TOCYAApCTBCHHOW PErHCTpalUH, €CIH B IPOIecce
CTPOUTEIBbCTBA HE OBUIO MOIMYIIEHO CYIIECTBEHHOE HApyILIEHHE TIpajo-
CTPOUTENBHBIX U CTPOUTEIBHBIX HOPM;

— 0 CHOCE CaMOBOJIbHOI MOCTPOMKY U MPUBEIECHUH 3€MEIBHOIO y4acTKa
B COCTOSIHME, TIPUTOJHOE ISl HCTIOJIb30BAHMSI IO HA3HAUCHHUIO;

— O NIPUBEACHUN CaMOBOJIBHOW MOCTPOIMKH B MpEXHEE, 10 OCYIECTBIIE-
HUSI CAMOBOJIBHOTO CTPOHUTENBCTBA, COCTOSTHHE.

Takum o6pazomM, Mojasiexalye NPUMEHEHUIO B CIIyyae OCYILECTBICHHS
CaMOBOJIBHOTO CTPOUTEIBCTBO MEPhI TPa’kKAaHCKO-IIPABOBOM OTBETCTBEH-
HOCTH 3aBHUCAT OT YCIOBUIl COBEPIIECHUS IPaBOHAPYILICHHUS.

CaMOBONBHOM CTPOUTENBCTBO, SABISAACH NIPABOHAPYIICHHEM, B COOTBET-
CTBHH C KiacCHU(pUKaIMeHd IOpUANYECKHX (AKTOB OTHOCHUTCS K HENPaBO-
MEpHBIM JICHCTBHUAM U, KaK CIIEACTBHE, HE BJICUET 3a COOOH ITOJIOKHUTEIb-
HBIX NPAaBOBBIX IMOCJIEICTBHM, B TOM HYHCIIE B BHAE MPHOOpETEHHs MpaBa
COOCTBEHHOCTH Ha CaMOBOJIBbHYIO IMOCTPOMKY y OCYIIECTBUBIIETO €€ JIUIIA,
YTO MOATBEpKAaeTcss HopMamu 1. 2 cT. 223 I'K. YuutsiBast oTCyTCTBHE Y

TaKoro Junia HpaBOMO‘II/[ﬁ CO6CTBCHHI/IKa, €My 3allpCHICHO paclopAKaATLCA

103



CaMOBOJILHOM TTOCTPOMKOW MOCPEJACTBOM €€ MPOAAXKH, JTapeHus, Iepeaadn
B apeHy, COBEPIICHUSA HHBIX CIAEIOK, KaK IMPEIyCMOTPEHHBIX, TaK U HE
MPEeayCMOTPEHHBIX HOPMaMH K.

Bwmecte ¢ TeM, B BUIe HCKITFOUCHUS TPABO COOCTBCHHOCTH HA CAMOBOJIb-
HYHO TIOCTPOWKY MOXKET OBITh IMPU3HAHO 33 OCYNICCTBUBIIMM €€ JUIIOM B
TOM cllydae, Korja 0ObeKT HEABIDKUMOCTH IIOCTPOSH Ha 3eMEIFHOM yda-
CTKe, TPEIOCTaBICHHOM B YAacTHYIO COOCTBEHHOCTH JHOO TOXH3HEHHOE
HacjeIyeMoe BJIaJIeHHe, i COXpaHeHHE HE3aKOHHO BO3BEJACHHOTO O0BEKTa
He BJeuYeT 3a cOo0OM CYIIEeCTBEHHBIX HApyIIEHHH IPaloCTPOUTEIBHBIX H
CTPOUTENLHBIX HOPM.

Perrenne 0 mpu3HaHWM 32 COOTBETCTBYIONIMM CYOBEKTOM TIpaBa COOCT-
BEHHOCTH Ha CAaMOBOJBHYIO TIOCTPOHKY MPUHIUMAETCS CYJIOM U SIBIISICTCS OC-
HOBaHUEM IS IPUHATHS MECTHBIM HCIIOTHUATEIHHBIM U PacIiOpsINTEIHHBIM
OPTaHOM PEIICHHUS O MPHHATHH CAMOBOJIBHON IIOCTPOHKH B AKCIUTYaTaIHIO U
€€ TOCyIapCTBEHHON PETUCTPAIMY B YCTAHOBJICHHOM IOPSIJIKE.

Kpome ycTaHOBIICHUS CYJIOM MpaBa COOCTBEHHOCTH B OTHOIICHUH YaCT-
HOTO JIMIA, MPaBO COOCTBEHHOCTH HAa CaMOBOJBHYIO MOCTPOMKY MOXKET
OBITh YCTAaHOBJICHO PEIICHHEM MECTHOTO HCIIONHHUTEIBHOTO H PACIIOPSIH-
TETHHOTO OpraHa B OTHOIICHWH KaK YacTHOTO, TaK W TOCYIapCTBEHHOTO
cyOBeKTa, ecIl CaMOBOJIbHASA TOCTPOMKa BO3BE/ICHA C HApPYIIEHHEM HOPM,
3aKkperieHHbIX B moAm. 3 4. 1 m. 1 c1. 223 T'K, a umenno, 6e3 monydeHus
paspenieHnus Ha CTPOUTENHCTBO, BKIIOYAs HEOOXOIMMYIO MPOEKTHYIO JI0-
KyMeHTanuto. [Ipu 3ToM coxpaHeHne caMOBOJIbHOM MOCTPOUKH HE JOJKHO
MOBIICYb 32 CO0O0# CYIIECTBEHHOTO HAPYIICHUS TPaJOCTPOUTCIBHBIX H
CTPOUTEIEHBIX HOPM.

B ykazaHHOM ciydae mpu3HaHWE IpaBa COOCTBEHHOCTH HA CAMOBOJIBHYIO
HOCTpOﬁKy Ha OCHOBAaHHU PEUHICHUA NCITIOJTHUTCIBHOTO U PACIIOPAAUTEIIBHO-

T'0 OpraHa ¢ TOYKH 3pEHHs KIacCH(PUKAIY OCHOBaHUHN MPUOOPETeHUs Ipa-

9
¥ Ananus HopM cT. 223 T'K cm.: Kpbikesuu C. CaMOBOJIBHBIM CTPOMTENILCTBOM MOTYT ITOCYHUTATH CO-
BCEM HE TO, 4TO0 BbI gymaere // Hanorossrit Bectauk. —2010. — Ne 9.
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Ba COOCTBEHHOCTH SABJISIETCS I0PUANIECKAM; IEpBOHAYAIBHBIM; OOIINM, TaK
KaK TpearnojaraeT Mpu3HaHUe YKa3aHHOTO MPaBa Kak 3a YaCTHBIM, TaK U 3a
TOCYJIapCTBEHHBIM CYOBEKTOM. [IpUMEHUTEIPHO K TEOPHU FOPUANICCKUX
(haKTOB pemICHHUE UCIIONHHUTEIHFHOTO U PACHOPSIUTEIEHOIO OpraHa O IIPH-
3HAHWH TpaBa COOCTBEHHOCTH OTHOCHUTCS K MPAaBOMEPHBIM JCHCTBUSAM, KO-
TOpBIE KIACCH(PUITUPYIOTCS KaK FOPUIUYSCKUN aKT, SBILTIOMIANACS aIMIHU-
CTPaTHBHBIM aKTOM — PEIICHHEM HCIOTHUTEIHFHOTO M PacIOPSANTEIHHOTO
oprasa.

5. Céop unu 0obwviua obuedocmynnuix 0nsi cobopa sewet. Ilpouenypa
MPUOOPETEHUs MpaBa COOCTBEHHOCTH HAa OOIIEMOCTYIHBIC I cOopa Be-
W, TOCTYMUBIINE K CYOBEKTY IPaXKIAHCKOTO MPaB B pe3yabTaTe UX cOOpa
Wi Jo0BYH, yperynupoBana HopMamu cT. 222 'K, coriacHO KOTOphIM
ol OOIMIeOCTYITHBIMH I cOopa BemaMH ITOHHMAIOTCS TPHOBI, STOJEI,
WHBIE TUIO/BI TUKOPACTYIINX PAaCTEHUH M KYCTapHHKOB, PbIOa, MHBIE BOJ-
HBIE PECYpChl (HampuMep, paku, MOJUTFOCKH, BOJOPOCIIN) U KUBOTHBIC, Ha-
XOJISIIUECST B TAKOM COCTOSIHUU (B COCTOSHHMHM €CTECTBEHHOW CBOOO/IbBI),
WHBIC aHAJIOTUYHBIC OOIIENOCTYIHBIC BelH, cOop (I0o0kYa) KOTOPBIX JIO-
ITyCKArOTCsA TPaBOBHIMH HOpPMaMH, OOIIMM pa3penieHueM COOCTBCHHHKA
COOTBETCTBYIOIIETO MMYIIecTBa (ydacTKa Jieca, BoJoeMa) JTHO0 MECTHBIM
oObrgaeM.

B cootBercTBumM ¢ HOpMamu cT. 13 KoHcTuTy1uu Heapa, BOJBI, Jieca Co-
CTaBJSIIOT MCKIIOYUTEIBHYI) COOCTBEHHOCTh rOCymapcTBa. B 3Toil cBs3u
o1 OOIIUM pa3pelicHre COOCTBEHHHUKA, IO 00MIeMY IPaBUITy, CICAYET IMOo-
HUMATh TIPEJOCTABICHHYIO TI'paKJaHaM TOCYAapCTBOM BO3MOXHOCTH HC-
MTOJTE30BAHMS €CTECTBEHHON MPUPOIHOM Cpebl B IENAX 0OpaIleHus B co0-
CTBEHHOCTH €€ KOMITOHEHTOB. Ecim y4ecTs TOT (pakT, 9To IO ¢ MOMEHTa
CBOETO TOSIBIICHUS Ha 3eMJI€ OCYIIECTBIISUIN YKa3aHHYIO AEATEIbHOCTb, T.C.
3aHUMAJIUCh COOMPATEIHCTBOM M OXOTOM, MOXKHO KOHCTATHPOBATh, YTO pa-
3peIIeHUE TOCYAapCcTBa Ha COOp AMKOPACTYIIMX IUIOJOB W OXOTYy B Ha-

CTOsAICC BPEMS BbIAACTCA MOCPEACTBOM CHATHSA COOTBETCTBYIOIIUX 3alpe-
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TOB, KOTOPBIC ITOBCEMECTHO YCTAHOBJICHBI B LEJISAX 3AIINUTHI OKPY KAIOIIECH
MIPUPOJTHOM CpeIbl OT UCTPEOIICHUSI.

[Tox MecTHBIM OOBIYaeM B IPUBEICHHOW HOpPME, IO HaIleMy MHEHHUIO,
oJIpa3yMeBaeTcsl MPUBBIYHOE TIOBeJeHNE (OOBIKHOBEHHE, U3 KOTOPOTO B
JajbHEHIIEM MOTYT CKJIAJbIBATHCS NTPABOBBIE OOBIYaM) B OBITY XKHUTENECH
OTIPEJETICHHON MECTHOCTH, yNOTPEOISIONMX B MUILY MM B WHBIX LEJAX
MIPUPOIHBIE 00BEKTHI, cOOp, JOOBIYA MM OTIOB KOTOPHIX pa3pemieHs! (He
33HpeH.leHBI) HOpMaMH, 3aKpCIIJICHHBIMU B HOPMATHUBHBIX IPABOBBIX aKTaX
00 HCIIONB30BAHNU M OXPAaHE OKPYXKAMOMIeH cpeasr . IIpiaemM rocyaapcTBo
B LIEJISIX OXPaHbl OKPY’KaroOIIeH cpe/ibl NPUHUMAET COOTBETCTBYIOLINE Ipa-
BOBBIC HOPMBI, OTPaHMYHMBAIONINE COOP ONpE/ICIICHHBIX BUAOB ITPUPOIHBIX
00BEKTOB KaK 110 CPOKaM, TaK H 10 00beMy’', HecMOTps Ha TO, UTO B COOT-
BETCTBYIOIIEH MECTHOCTH COTJIACHO YCTAHOBUBIIIEMYCSI MECTHOMY OOBIYat0
XKHUTEIU COOMPAIH MPUPOIHBIE OOBEKTHI B UHBIE, YEM OINPEIEICHO HOpMa-
MH IIpaBa, CPOKU U oObemax. TakuMm 00pa3oM, MPaBOBOE PEryIHPOBAHHE
aHaNM3MpyeMol cgepbl YeJIOBEUECKOH aKTMBHOCTH OCYILECTBIISETCS I10-
CPE/ICTBOM YCTAaHOBJICHHSI W CHSTHSI 3alPETOB Ha COBEpIICHHE TEX WM
UHBIX JEUCTBUH.

CoOCTBEHHNKOM YKa3aHHOTO HMYILIECTBA B COOTBETCTBHHM C HOPMaMH
aHAIN3UPYEMOH CTAaThM NPH3HACTCS JHIO, HETOCPEICTBEHHO OCYIIECT-
BuBIIee cOOp (FOOBIUY) U AEHCTBOBABIIEE NPH ITOM B COOTBETCTBUU C YC-
TAHOBJICHHBIM TIPABOINOPSIKOM. B ToM ciydae, korma cOop WM JOOBIUY
TIPUPOJHBIX 00BEKTOB OCYIIECTBISIOT (PU3UUECKHE JINIIA, SBIISIFOLIUECS pa-
OOTHMKaM{ OpraHU3alMU CO CTaTYCOM IOPHIMYECKOTr0 JIMIA, U OCYLIECTB-
JICHWE YKa3aHHOW [ESTENBHOCTH COCTABJISCT COJCp)KaHHE WX TPYNOBOH
(GyHKIMH, 0TOOpaHHBIE YKa3aHHBIMH JINIIAMH TIPUPOJHBIE OOBEKTHI TOCTY-
MaloT B COOCTBEHHOCTH COOTBETCTBYIOIIEH opranm3anuu. K TakoBeIM He

OTHOCATCA JIMIa, CaMOCTOATEIbHO, BHE CBA3U C OCYHICCTBJICHHUEM TpPYyHO-

0 Cwm., manprmep: Jlecroit koaexe Pecriy6mkn Bemapycs, 14 moms 2000 r.; O %HBOTHOM Mupe: 3a-
koH Pecry6nuku Benapycs, 10 utons 2007 r.
' 06 yropsiI0ueHH 3arOTOBKH 1 3aKyIKH JMKOPACTYIIMX PACTEHHHA M (Mi1n) MX yacTeii: [TocTaHoB-
nenne Coera Munuctpos, 4 aBrycra 2005 r. Ne 858.
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BOI1 (YHKIMHU B KaKOH-THOO OpraHu3amuy coOuparonme, Hampumep, TUKo-
pactyiiye Srojibl ¢ Helbi0 UX MOCIEAYIOIIeil pean3alyy 3aroTOBUTEINb-
HBIM OpraHu3anusM. CO6paHHLIe TaKUMHU JIMIJaMU TPUPOAHBIC 00BEKTHI C
MOMEHTa OTEJCHHUS MX OT NPHPOAHOW CpeIbl MOCTYNAIOT B COOCTBEH-
HOCTb cOOpaBIIMX UX (PU3NYECKHX JINI], KOTOPBIE BIOCIIEICTBUU IIEpEIatoT
MOJTYYEHHYIO NPOAYKINIO B COOCTBEHHOCTH 3arOTOBHTENIBHBIX OpraHM3a-
LA TTOCPEICTBOM y4JacTHsI B BO3ME3IHBIX CAEIKAX.

OCOOCHHOCTBHIO aHATH3UPYEMOT0 OCHOBaHHS MPUOOPETEHHS IpaBa coo-
CTBEHHOCTHU ABJIACTCA TO, YTO OHO, ITPU3HABAACh IEPBOHAYAJIBHBIM, BCC KE
OCHOBaHO Ha IpPaBe ToCyIapCTBEHHON COOCTBEHHOCTH Ha HEZApa, BOJIBI, Jie-
ca H, CJIeJIOBaTeIbHO, BCE COCTABIISIONINE UX KOMIIOHEHTHI, YTO CIEAYET U3
HOpM cT. 7 3akoHa Pecrrybmuku Bemapyces ot 15 mronst 2010 1. «O6 00Bek-
TaX, HaXOIIUXCSI TOIBKO B COOCTBEHHOCTH I'OCYJapcTBa, W BHAAX HEs-
TEJIPHOCTH, HA OCYIIECTBICHHE KOTOPBIX -PACHPOCTPAHAETCS HCKIIOUH-
TEJIbHOE TPaBO rocyaapcTBa». Tak, HOpMaMu CT. 7 Ha3BaHHOTO 3aKoHa
00BEKTHI )KUBOTHOTO MHpPA, OOMTAIONIME B COCTOSIHMM €CTECTBEHHOH CBO-
6oxbl Ha Teppuropun PecnyOnukn benapych, oTHeceHBI K 0ObeKTaM mHc-
KIIFOUUTENBHON rOCYJapCTBEHHOW COOCTBEHHOCTH.

Bwmecte ¢ Tem, ycranoBieHHoe KoHcTuTymme nu 3aKOHOM IpaBO TOCY-
JApCTBEHHOW COOCTBEHHOCTH HA yKa3aHHBIE OOBEKTHI CBOJWTCS K HUX OX-
paHe OT YHHUTOXXECHHSA, CO3AHUIO M MOJACPKAaHUIO OJIAarOIPUATHON OKpY-
JKarolleil yemoBeka Cpefbl, CO3/IaHUI0 YCIOBUH PAIlMOHAIIBHOTO MCIIOJNIB30-
BaHWS M BOCCTaHOBJICHHUS NPHPOAHBIX OOBEKTOB, YTO OCYIIECTBISIETCS B
paMKax BBINOJIHEHUs TOCYapCTBOM BO3JIOKEHHOH Ha HETO 3KOJIOTHYECKOH
¢yHkHu. B 3TOH CBA3M Ha TOCYAapCTBEHHOH TEPPUTOPHH pPa3pelIeHO
U3BATHE U3 TIPUPOIONA CPEbl €6 KOMIOHEHTOB B YCTAHOBIICHHBIX HOPMaMH
npasa Ipezaesax, GakT UIbATHs MPU3HACTCS IOPUANYECKUM (HAKTOM, C KO-
TOPBIM CBA3aHO BO3HHMKHOBCHUEC IIpaBa COOCTBEHHOCTH Ha IIPUPOIHBIE
00BEKTHI Y MPOU3BE/IIETO0 UIBATHE JINIA, U TIPH 3TOM IpaBo cOOCTBEHHO-

CTH TaKoOro JiMmia HE 06peMeHeHo ImpaBoOM COOCTBEHHOCTHU rocyaapcTBa.
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HazBaHHBIE yCITOBHS TO3BOJISIIOT OTHECTH cOOp MM TOOBIYYy OOIIEAOCTYH-
HBIX JUIs cOOpa Bemiedl K NepBOHAYalbHBIM OCHOBAaHMSM IPUOOPETEHHS
IIpaBa COOCTBEHHOCTH.

6. O6napyoicenue becxozainoeo umyujecmsa. B cOOTBETCTBHH ¢ HOPMaMU
cT. 226 I'K, Oecxo3slifHBIM TpPU3HASTCS TaKO€ HUMYIIECTBO, KOTOpPOE HE
UMeeT COOCTBEHHHKA, WM COOCTBEHHHK KOTOPOTO HEHM3BECTEH, JHOO
HMYIIECTBO, OT IIpaBa COOCTBEHHOCTH Ha KOTOPOE COOCTBEHHHK OTKa3aics
B mopsiake, npeaycmorpeHHoM Hopmamu cT. 237 T'K. Tlo cytu cBoeit umy-
IIECTBO, HE MPHUHAJISIKAIIIEE HA [TPaBe COOCTBEHHOCTH OJHOMY U3 CyOBeK-
TOB T'PAXJTAHCKOTO MpPaBa, SIBIAETCS 0eCCyOBEKTHBIM, YTO MPOTHBOPCUUT
JIOTUKE 3KOHOMHUYECKOTO 000pPOTa M YCTAHOBJIEHHOTO B TOCYIAPCTBE TPakK-
JTAHCKOTO TIPaBOIOPSIAKA.

K Bumam Takoro MMyIIeCTBa MOKHO OTHECTH JBH)KHMBIC BEIIH, OT KO-
TOPBIX COOCTBEHHHK OTKa3ajics, OECXO3IHHBIC HEIBWKMMEIC BEIIH, a TaK-
)K€ MMYIIECTBO, MOIaar0IIee Mo KBaTu(pHUKAIMIO0 HAXOIKH, Kiaaa, Oec-
XO3SIHHOTO aHTUKBAPHOI'0, HCTOPUUYECKOTO OPYKHUS U OOCMPUITIACOB, HHOTO
BOOPYKCHHUS WM BOCHHON TEXHUKH, OC3HAI30PHBIX JKHBOTHBIX, a TaKXKe
WHOE UMYIIECTBO, HE MOIIAAI0NIee M0 YKa3aHHYI0 KBATM(HUKAINIO, HO HE
nMeromee coOCTBEHHHUKA MO0 COOCTBEHHHK KOTOPOTO HE HM3BECTEH, T.C.
SIBIISTOIIIEECs] Oecxo3siHBIM. [Ipu 3TOM B KadecTBe 0ECXO3SHHOTO MOXKHO
paccMaTpuBaTh HE JIF000E MMYIIECTBO, a TOJIBKO TAKyHO €ro COCTaBJISIO-
Y0, KaK BEIIH.

Bce Ha3zBaHHBIC BUJIBI HMYIIECTBA OOBEIUHICT OOMIMKA MPU3HAK — (ak-
THYECKOE OTCYTCTBHE JIHIIA, 3asBIISIONIETO CBOM IIPaBa COOCTBEHHOCTH Ha
HETO0, 4TO JIeNlaeT 3aTPyIHUTEIHHBIM UCIOIh30BAHNE TAKOTO UMYIIECTBA B
XO3SMCTBEHHOHN IESTEeTbHOCTH, MPEMATCTBYET WCIOTHEHUIO YCTaHOBIICH-
HBIX NPaBOBBIMU HOpPMaMH 00S3aHHOCTEH 110 ero coaepkaHuio (00CTyKu-
BaHUIO), HECET B ce0e Ipyrue HEeraTHBHbIE SKOHOMHMYECKHE U IOpUIHYe-
CKHE TIOCJICJCTBHS, BKIIOYAs MPOTHUBOIPABHOC IPUCBOCHUE, HAIPUMED,

HUCTOPUKO-KYIBTYPHBIX LEHHOCTEH U Jpyroro HMYyINECTBa, NpoLEeaAypa
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MIPUCBOCHUSI KOTOPOTO OMpe/eNeHa MpaBOBBIME HopMamu. Kpome Toro,
HMMYILIECTBO, MIMEHYEMOE B IOPUIMYECKOM JuTeparype 0eccyObeKTHBIM U,
CJIeIOBATENILHO, HE HAXOSIIECECs] B YbeM-JIN00 X035 ICTBEHHOM HCIOJB30-
BaHWH, B CWJIy OTCYTCTBHSI KOHTPOJISI HaJ HUM MOXET CIY)XHTh HCTOYHH-
KOM 3arpsi3HEHHs OKpY)KaloIleH NPUPOJHOM Cpenbl, CO3/aBaTh yrpo3y
MIPUYMHEHUS Bpela (U3NIecKUM JIMIaM, BBICTYIIaTh B KAYECTBE HCTOUYHHUKA
HMHOMW ONACHOCTH.

B oTnuuune oT BBIIE pacCMOTPEHHBIX OCHOBAaHUH NPUOOpETEHHS TpaBa
COOCTBEHHOCTH, OOHApY)KEHUE OECX03IHHOT0 UMYIIECTBA OTIMYAETCS TEM,
4YT0 CyOBEKT, NPHOOpETAromMii MPpaBo COOCTBEHHOCTH Ha OecXo3sitHOe
HMMYIIECTBO, HE IPUHUMAJI Y4acTUsl B €r0 CO3JaHUH JHO0 €ro M3BATHU M3
OKpY>Kalollel IMPUPONHON Cpeabl M, B MHOTHX CIydYasX, oOHapyXnBaeT
(OTBICKMBAET) TaKOe UMYIIECTBO CiIydaiHo, 6e3 3apaHee chopMUPOBaHHON
BOJIM Ha IPUCBOEHUE KAKON-TO ONpEeIeIEHHOM BElIH.

Bbecxo3siiHOoe MMyIIECTBO K MOMEHTY, €T0 OOHAPYKEHHS CYIIECTBYET B
HaType U B ONpPEJIeNICHHBIN TIEPHOJL CBOETO CYIECTBOBAHMS IPUHAIEKAIIO
KOMY-JIH0O Ha TMpaBe COOCTBEHHOCTH. YUHTBIBas TOT (PaKT, YTO KBATU(DU-
KaIlisi UIMYIIECTBA KaK 0ECXO3SHHOTO FOPHIMUECKH HE JIMIIAET JHIO, B XO-
3SUCTBEHHOM T'OCIHOACTBE KOTOPOTO paHEe 3TO MMYIIECTBO HAXOIMIOCH,
MIPaBOMOYHMH COOCTBEHHHKA, HPOLEAypa MPHUCBOCHHUS TAKOTO MMYIIECTBA
HECKOJIBKO OTJIMYAETCsl OT HPOLENYpbl MPUCBOCHHUS BEILeH 10 OCHOBAHU-
SIM, OTTMCAHHBIM BBIIIC, U UMEET CBOM CIICIU(PHUSCKUE OCOOCHHOCTH, yCTa-
HOBJICHHBIE HOPMaMH TIpaBa COOCTBEHHOCTH B 3aBUCHMOCTH OT KBaIH(H-
Kaly 0ecxo3siiHOHN BeIH.

OO6ume ycnoBus MPUOOPETEHUS TpaBa COOCTBEHHOCTH Ha OECXO3SIHHBIC
BeIM ompenereHb HopMamu cT. 226 'K, koTopsle, B mepByro odepenp,
YKa3pIBalOT Ha HEOOXOAWMOCTh NMPHUMEHEHHs B Ipolecce MpUOOpEeTEHHS
IpaBa COOCTBEHHOCTH Ha 0ecXO03sfHHOE MMYIIECTBO CHELUANBHBIX MPaBO-
BBIX HOPM: O NIPUOOPETEHNH TpaBa COOCTBEHHOCTH Ha BEIIW, OT KOTOPBIX

COOCTBEHHHUK OTKa3aJics, BKiIrouyas HexBmxumble (ct. 227 T'K), o Haxozke
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(ct. 228 TK m ct. 229 TK), 0 6e3nan3opHbIX kHuBOTHBIX (cT. 231 'K 1 cT.
232 T'K), o xnaze (ct. 234 I'K), 06 aHTHKBapHOM, HCTOPUYECKOM OPY>KUHU U
Goenpumacax, HHOM BOOPY/KEHHH WIH BOeHHOI Texuuke (cT. 234' I'K), u,
BO-BTOPBIX, B CIy4ae HEBO3MOXKHOCTU MPUMEHEHUS YKa3aHHBIX HOPM, OT-
charoT K cT. 235 'K, HopMBI KOTOPOW OTpEAeNsT MPOLEAypy IpruodpeTe-
HUS TIpaBa COOCTBEHHOCTH Ha BEIH, HE TOATAJAONINE O] KBaTU(pHKa-
LIHI0, TIPETyCMOTPEHHYI0 HopMaMmu 1. 2 cT. 226 'K, B mopsake npruoOpera-
TEJIbHOW JaBHOCTHU.

Janee paccMOTpuM TpoleAypY NPUOOPETEeHNUs paBa COOCTBEHHOCTH Ha
Oecxo3s1iiHbIe BEIIM, YCTAaHOBJICHHYIO0 HOPMaMH ITpaBa COOCTBEHHOCTH B 3a-
BHUCHMOCTH OT MX KJIaCCU(HUKALIIH IO BHJIAM.

6.1. Becxo3saiinvle HeOgudCUMble eyl COCTABIISIOT 0cOo0yI0 TpymIy Oec-
XO3SIHHOTO MMYIIECTBA B CHITYy UX HOBBIIIICHHON CTOMMOCTH U, KaK CIICICT-
BHE, 0c000M 3HAYUMOCTH KakK JUIS OTHENbHBIX YAaCTHBIX CYOBEKTOB I'pax-
JTAHCKOTO TIpaBa, TaK M JJIs TOCYAapCTBa. B 2Toi cBsizm Oecxo3siitHOe He-
JBIDKAMOE UMYIIECTBO B COOTBETCTBUHU ¢ HopMmamu 1. 3 cT. 226 I'K mpu-
HUMAETCs Ha y4eT OpraHu3alusiMHU [0 TOCYJapCTBEHHOW PErucTpanuy He-
JBIDKMMOTO MMYIIECTBA, IIPaB HA HEroO M CIENIOK C HUM. 3asBJICHHE O T0-
CTaHOBKE Ha y4eT 0eCXO035IHOTO 00beKTa HEABIKUMOCTH ITOIaeTCA, TI0 00-
eMy TpaBUIY, COOTBETCTBYIOUINM TOCYAapCTBEHHBIM OpPTaHOM, YIpPaBO-
MOYEHHBIM YIPABIATh KOMMYHAJIBHBIM UMYIIIECTBOM.

[TpaBo KOMMYyHaJIBHOW COOCTBEHHOCTH Ha OECXO3SIHHYI0 HEIBHKHMYIO
BEIllb MOXET OBITh NMPH3HAHO CYJOM B IOPSJIKE, IPEITyCMOTPEHHOM HOp-
Mami § 6 (ct. 379 u ct. 380) riraBer 30 I'TIK «Ocoboe Ipou3BOICTBOY.

B cooTBeTcTBHE € yKa3aHHBIMH HOPMaMH 3asiBIICHHUE O NMPH3HAHUU KOM-
MyHaJbHOI COOCTBEHHOCTH Ha 0ECXO3AHHYI0 HEIBIKIMYIO BEIb TTO/IAET-
csi TOCYJapCTBEHHBIM OpPraHOM, YIIOJTHOMOYEHHBIM YIIPABISATh KOMMY-
HaJIbHBIM MMYIIECTBOM, HE paHee 4eM 4epe3 roJi C MOMEHTa IMOCTaHOBKH
TaKoTo MMYILECTBAa Ha yueT opraHu3anueil o rocyJapCTBEHHOM perucTpa-

U1 HCABUXKMMOT'O UMYIICCTBA.

110



Ha ocHoBanum pemeHusi cyna 0ecxo3siiiHOE HEIBIKHMMOE HMYIIECTBO
MOCTYIaeT B KOMMYHAIIbHYI0 COOCTBEHHOCTb.

B ToMm cmydae, xorma cya He NPHUHS pEIIEHHE O NMPU3HAHUHM KOMMY-
HaJIbHOIM COOCTBEHHOCTH Ha OECXO3SIMHYIO HEJIBIDKUMYIO BEIllb, OHA MOYKET
OBbITH BHOBbH IIPUHATA BO BJIaJICHUE, ITOJIb30BAHHE M PACIOPSDKEHHUE OCTa-
BUBIIUM €€ COOCTBEHHHKOM, JIHOO IPaBO COOCTBEHHOCTH HA HEE MOKET
OBITh IPHOOPETEHO B CHITY NMPHOOPETATEIEHONW TaBHOCTH MHBIM JIHIIOM, HE
ABJISIOIINMCS] COOCTBEHHUKOM TaKO BEIITH.

Ha teppuropun Pecriy6nuku benapycs B cOCTOSHUU GECXO3SITHOTO MO-
KET HaXOAUTHCS JII00OE HMMYIIECTBO, NPHU3HABAEMOE B COOTBETCTBHHU C
KaccuduKkanueil 00beKTOB TPaXKIAHCKUX IpaB HEJBM)KUMBIM, B TOM YHC-
JIe ¥ 3eMeJIbHBIE yJacTKH, YTO HE JOIYCKAaeTCsI HOPMaMH TPakKIaHCKOTO
mpaBa Poccuiickoit @enepannu. Tak, B ormmane ot HopM ['K PecryOnukn
Benapycy HOpMBI cT. 214 T'’K Poccwmiickoii @enepanuil yCTaHABIHBAIOT
MIPaBO TOCY/IapCTBEHHON COOCTBEHHOCTH Ha BCE 3€MJIM, KOTOPHIE HE HaXo-
JSITCSL B COOCTBEHHOCTH TPaX<JlaH, OpraHu3aliiii Co CTaTyCOM FOPHINYECKO-
ro Jmna Jud0 MyHHIMDAIBHBIX oOpasoBaHuilt Poccuiickoit ®eneparum,
YTO, 110 HAIIEMY MHCHHUIO; SIBJISETCS BEPHBIM B CHIIy 0COOOH IIEHHOCTH Ta-
KOTO MPUPOTHOTO pecypca, Kak 3eMIs.

6.2. [sudicumoie gewu, om KOMOPsIX COOCMEEHHUK OMKA3AACH, B OTIIH-
Yhe OT HEIBIKUMOTO HMYILIECTBA HMMEIOT, Kak IPaBHJIO, 0OJie HU3KYIO
CTOMMOCTB M KaK OOBEKTHI BEIHBIX IIPaB MOTYT HE MPEACTABIATh HHTEpeca
C TOUKU 3pEHHs TOCYJapCTBEHHOro YyIpaBleHHsA. B 3Toil cBsA3u Hopmamu
cT. 227 I'K B OTHOLIEHNH TakUX BEIEl yCTaHOBJIEHA YNPOLIEHHAs MO OT-
HOUICHHIO K HEABWKMMBIM BEIIaM IpoLeaypa NPHOOPETEHHUs IpaBa coOCT-
BEHHOCTH, HE CBSI3aHHAS C HEOOXOAMMOCTBIO TOCYIapCTBEHHOH perucTpa-
uH (axTa CynecTBOBaHUSA 0€CX03HHON IBHKIMOI BEIITH.

B nensx npusHaHUS 3a CyOBEKTaMU IpaBa COOCTBEHHOCTH Ha yKa3aH-
HbIE 00BEKTH HopMamu 11. 2 cT. 227 'K Bce OpoleHHbIe ABHKUMBIE BELH

pa3acjCHbl HA ABC rpynIibl B 3aBUCUMOCTH OT npez[nonaraeMoizi CTOUMOCTH
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Bem. K mepBoif rpymnme OTHECEHBI BEIIH, CTOMMOCTb KOTOPBIX SIBHO HIXKE
CYMMBI, KPaTHO# MATH 0a30BbIM BEIMYHHAM, YCTAHOBJICHHBIM HAa MOMCHT
OOHApY)KCHUS BCIM, a TaK)Ke OPOIICHHBIC JIOM META/UIOB, OpakoBaHHAs
MPOAYKIUS, TOTUISK OT CIUTaBa, OTBANEI M CIHMBBI, 00pa3yeMbIe MPH JOOBIYC
MTOJIE3HBIX UCKOIAEMBIX, OTXOJIbI IIPOU3BOCTBA U IPYTHE OTXOIBI, KO BTO-
PO — BEIIH CO CTOMMOCTBIO, TIPEBEIMIAIONICH YKa3aHHYIO BEIIIE.

Bpomennbie MBMKMMBIE BEIIN, OTHECEHHBIE K IEPBOM TPYIIE, MOTYT
OBITH OOpaIllcHBl B CBOKO COOCTBEHHOCTD JIMIIOM, ¥ KOTOPOTO B COOCTBCH-
HOCTH WJIM Ha MHOM IIPABOBOM THTYJIC HAXOTUTCS 3€MEJbHBIH Yy4acTOK,
BOJIOEM WJIM MHOW OOBEKT, B Tpejeaax KOTOPOro oOHapyKeHa OpolleHHas
Bemlb. [IpnobpeTeHre npaBa COOCTBEHHOCTH HA TaKOE UMYIIIECTBO OCYIIE-
CTBIIICTCS TIOCPEACTBOM COBEPIIEHHS (DaKTHIESCKUX NEHCTBUH IO HCIIOINb-
30BaHMIO BEIIHU JIHOO MHBIX ACUCTBHUH, YKA3hIBAIOUINX HA HAMEpPEHHE CyOh-
eKTa oOpaTUTh OPOIICHHYIO BEIh B CBOIO COOCTBEHHOCTbD.

IIpaBo COOCTBEHHOCTH Ha OpOIICHHBLIE BEIIW, OTHECEHHBIE KO BTOPOM
rpymrme, npuodperaeTcs CyOBbEKTOM Ha OCHOBAHWHU PEIICHHUS Cyla O MpH-
3HaHUM BENIM OeCXO3IWHOW, TPHHATOM B IOPSIKE, MPEIyCMOTPCHHOM
HopMamu § 6 (cT. 379 u cr. 380) rmassr 30 I'TIK «Ocoboe mponu3BoACTBOY.

6.3. Haxooxa — naiiieHHas IBM)KMMAs BEIlb, KOTOpAsi BBIOBLIA U3 BIIaIe-
HUSl TUTYJIBHOTO BIAJeNbIla TIOMHMO €r0 BOJH, T.e. OblIa yTepsHA WIH
CIIy4aifHO OCTaBjeHa WM. B oTinyue OT OpONICHHBIX ABM)KUMBIX BEIICH,
TUTYJBHBIA BJIAJETCI] TAKOI'0 HMYIIECTBA HE OTKa3bIBAICS OT HEro W,
MIPE/IIONI0KUTEIIEHO, UMEET HAMEPEHUE BEPHYTh MOTEPSHHYIO BEIb B CBOC
BiajneHue. [IpaBo COOCTBEHHOCTH, WHOE BEIHOC IPABO Ha IMOTEPSIHHOEC
HMYIIECTBO B CHITy €r0 BBIOBITHS W3 BIAICHUS COOCTBCHHWKA WIH HHOTO
YIpaBOMOYEHHOT'O JINIIA TOMHUMO MX BOJIM HE MPEKpaIIaeTcs, YTO YKa3bIBa-
€T Ha FOPUANYCCKYIO IPHUHAIICKHOCTh TUTYJIBHOMY BIIAACIbILY H, B YacT-
HOCTH, COOCTBEHHHKY MOTEPSHHOMN BEIX BCEX TPEX FOPUAUYCCKHX COCTaB-
JISIONIMX TPaBOMOYMH cOOCTBeHHUKA. IIpu 3TOM (haKTHYECKHUE COCTaB-

JIAIOINUC BJIAACHUS, I[MOJB30BaHUSA U PACIIOPSIKCHHUSA TAKUM HUMYIIECCTBOM
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CJeIyeT CYNTATh YTEPSTHHBIMUA BMECTE C BEUIbI0. YUUTHIBAS TOT (aKT, 9TO
JIUI0, TIOTEPSBIIIEE BEIIb COXpaHSIET 3a COOOH IOPUINUECKHE COCTaBIISIO-
e HpaBOMO‘II/Iﬁ COGCTBCHHI/IKa, MOXHO KOHCTAaTUPOBATh, YTO OHO UMCET
MPaBO HAa BO3BPAT MOTEPSIHHOTO B CBOE (PAKTHYECCKOE BIAJICHHUE, ITOJIE30Ba-
HUE U PACIOPSDKEHUE.

KpamupunupyrommM mpu3HaKOM HaXOIKH, TIO3BOJISIONIAM OTIIHYHUTE €€ OT
BEIIM, OCTaBJICHHOI cOOCTBEHHMKOM, 110 MHeHII0O H.H ABepuenko, sBiseTcs
CIIy4ailHOCTh KaK €€ IIOTepH, TaK U HAXOMKICHHA .

YuuThiBas U3J0KEHHOE, 3aKOHOIATEIb B CBSI3U ¢ OOHApPY)KEHHEM IOTe-
PSHHOM BeIlM BO3JIAracT Ha HaICHIIee e¢ JIUIO ONpPEACICHHbBIC 00sI3aHHO-
cTH, 3akperuieHHble B cT. 228 I'K, a Taxxe mpenocTaBisieT TakoMy JIUILY
HEKOTOpHIC TIpaBa, pean3aus KOTOPbIX BO3MOXKHA TOJIBKO B CIIydae Hal-
JIEKAIIETO HWCIIONHEHUS TMPETyCMOTPCHHBIX YKa3aHHBIMH HOPMaMH 00s-
3aHHOCTEH. IIpH 3TOM B Cilyyae HEHMCIIOHEHHUS] COOTBETCTBYIOIINX 00s3aH-
HOCTEW W0, HaIIeAlee Bellb, YTPauyMBaeT BO3MOXKHOCTH peau3aIiuu
IpaB, IPEAOCTABICHHBIX EMY B CBS3U C OOHAPY)KEHHEM MTOTEPSHHOM BEIIH.

Tak, 0CHOBHOW 0053aHHOCTBIO CYOBEKTa, HANICANIETO IOTEPSHHYO BEIIb,
SIBIISICTCSL COBEPIIICHUE ICHCTBUM 1O HE3aMEIIUTEIEHOMY YBEIOMIICHUIO O
HaXOJIKe JINI[a, UMEIOIIETO MPaBo Ha MOIydeHHe Bemu (cOOCTBEHHIKA, HHO-
T'O TUTYIBHOTO BIIAJICNbIIA, €CIIM OHU W3BECTHBI) M BO3BPATy €My HaiiJIeHHO-
r0 UMYIIECTBA, JIUOO Tepeaade HaxOKHA BO BIaJIeHUE aIMUHHUCTPALIAU TIO-
MEIICHHS WK CPEICTBA TPAHCIIOPTa, B KOTOpOoM oOHapy»xeHa Belb. C (ak-
TOM Tepeiayd HAWJICHHOW BEIM BO BJIAJICHUE COOTBETCTBYIOIICH aMIHU-
cTpanuu (BIajenblia IOMEIICHUS WM CPEACTBA TPAHCIIOPTA) HOPMBI CT. 228
I'K cBs3bIBarOT mepexo]] MpaB U OOSI3aHHOCTEH, IPEeTyCMOTPEHHBIX HOpMa-
mu creT. 228-230 I'K, ot nnna, Hameanero Bellib, K COOTBETCTBYIOLIEH aji-
MUHUCTpAIyH (BIaAesbIly TOMEIIEHHS WM CPENCTBa TpaHcnopTta). OmHako

B JaHHOM Cly4da€ JIMIO, HaICAIEEe BEIlb, COrJIaCHO OGOCHOBaHHOMy yT-

©2 I'paxcranckoe npaBo: Yue6.: B 3-x t. / Ilox pen. A.IL. Cepreesa. — M.: TK Ben6u, 2008. — T. 1. — C.
640.
113



BepxaceHuio JI.B. IlleHHNKOBO#, CA€TaHHOM Ha OCHOBE aHallM3a COOTBETCT-
BYIOIIMX TPABOBBIX HOPM, YTPAauMBaeT BCE IPaBa, MPEAOCTABICHHBIE €My
Hopmamu 'K, B cuity mepexosa JaHHBIX ITPaB K BIAJENBILy TPAHCIIOPTa WU
TNOMEIEHH)s, B KOTOPOM Belllb 00Hapyxkena” . Takoe MPaBOBOE IOJOKEHHE
JIMIA, HAISAIIETO BElllb, 10 HAIlEMy MHEHHIO, OUEBHIHO HE CTUMYIHPYET
CyOBEKTOB T'PaXKIaHCKOTO TIpaBa K JOOPOCOBECTHOMY IOBEICHHUIO, CO3/1AET
YCIIOBHS HE3aKOHHOTO MIPUCBOCHHS HAalICHHOTO MMYIIIECTBA, JOKa3aTh (DaKT
KOTOPOT'o HE BCCTAa ABJISACTCA BO3MOXHBIM.

B Tom CcJIy4dae, Korja BeIlb Haﬁ,ueHa BHE IOMCIICHUA WM TPpaHCIIOpTa, U
yIpaBOMOYEHHOE Ha €€ IMOJy4YEeHUE JIMIO0 He U3BECTHO, HALIEeIINi Bellb
00s13aH 3asBUTh O HAaXOJKE B OPraH MECTHOTO YIPaBIJICHHUS M CaMOYIIpaBlie-
HUS MO0 B OpraH BHYTPEHHUX Jiell. JIOTHIHO TPEoNokKNTh, YTO 3asBIIe-
HHUE JIOJDKHO OBITh CAENaHO B Ha3BaHHBIC OPraHbl IO TEPPUTOPHAIBHOM
MIPUHAATIEKHOCTH OOHAPYKEHUsI TIOTEPSHHOW Bemu. [Ipn 3TOM HOPMBI CT.
228 T'K, Bo3marasg Ha HaIIEIIIET0 BeIllb OTBETCTBEHHOCTh 3a €€ YTpaTy B
npeieNiax CTOMMOCTH BELIM, B CIydae yMbICNa WM Ipy0oil HEOCTOPOXKHO-
CTH, MOBJIEKIIUX K yTpaTe WK HOBPEXKACHUIO UMYILECTBA, IPEJOCTABISIOT
eMy IpaBo BbIOOpa BapHaHTa XpaHEHWS HMyllecTBa. Hamenmmii Bempb
BIIPaBE OCTABUTH BEIIb HA XpaHEHHUE y ceOs, OO0 mepenaTs ee Ha XpaHEHUE
B OJMH W3 BBIIIE Ha3BaHHBIX T'OCYJAPCTBEHHBIX OPTraHOB MM yKa3aHHOMY
nmu Juiy. Ilepenaua umymecTBa Ha XpaHEHHE CHUMAET C HAIIEAIIETO €ro
Jinga OTBETCTBCHHOCTD 3a YTpaTy HUJIN MMOBPCKACHUE BCUIN.

Bwmecre ¢ TeM, B cuity cneliuKy OTAENBHBIX BHAOB NMYILIECTBA, CBOM-
CTBa KOTOPOTO HE IO3BOJISIIOT XPAHHUTH €r0 JUIMTEIBHOE BpeMsl (HampuMmep,
CKOPOTIOPTAIINECS MPOLYKTHI MUTAHKSA), JIHOO TPEOYIOT 3aTpaT Ha €ro Xpa-
HEHHUE, HECOM3MEPUMBIX CO CTOMMOCTBIO UMYIIECTBA, HOPMBI CT. 28 I'K mo-
3BOJISIIOT HAIIEeAIIeMy TaKO€ MMYIIECTBO JIMITy OCYIIECTBHTH €ro peam3a-

U0 U TIEPEaaTh BHOCICACTBHUH BBIPYUCHHYIO CYMMY C JIOKa3aTCJIbCTBAMU

% IIlennnkosa JI.B. Cyne0OHasi mpaKkTHKa 110 JesiaM 0 Haxojke // 3akoHoxatenbeTBo. — 2003. — Ne 7. —
C. 18-20.
114



€€ pa3Mepa yIoIHOMOUYCHHOMY JIHILY.

Hopmamu cr. 229 I'K yctaHoBneHa cokpaieHHash UCKOBasi JaBHOCTD,
KiaccuduIpyemMas Kak IpeceKkaTeIbHbI CPOK, TPOTSHKEHHOCTHIO B LIECTh
MecSILEB, MPEAOCTaBIIIEMbIN 151 0OHApYKEHUsI TUTYJILHOTO Bilaesbla Mo-
TEPSTHHOM BEIY 1 3asiBJICHUS] UM CBOMX IIPaB Ha Hee.

TedyeHne yCTaHOBIEHHOTO IIECTUMECSYHOIO CPOKa HAYWHAETCS C MO-
MEHTA 3asBJICHUS O HAXOJKE B OPTaH BHYTPEHHMX JIEI MIIM OPTaH MECTHOTO
YIpaBICHUS U CaMOYTIPABIICHUS, CIEIAHHOTO JIMIIOM, HAIICAIINM BEIlb.
Ecnmu xe Takoe 3asBieHue, B HapymeHue HopMm cT. 228 T'K, cmenano He
ObLIO0, TeYEHHE YKA3aHHOTO CPOKA HE HAYMHAETCSL.

BoccranoBneHne necTUMECSIYHOTO CPOKA B CIIydae €ro MpoIrycka Io JIko-
O0bIM mprarHaM HopMmaMmu cT. 228-230 'K He mpemxycMOoTpeHo, 9TO YKa3bl-
BAaeT Ha €ro MMIICPaTUBHBINA XapakTep. IIpomycK ycTaHOBIEHHOTO IIECTHMeE-
CSIYHOTO CPOKa SIBISIETCS OCHOBAHHEM JUISL IPUOOPETEHNUS TIpaBa COOCTBEH-
HOCTH Ha Hai/JIEHHOE MMYIIECTBO HAIIEJIINM €ro JIUIOM, B CIlydae OTKa3a
KOTOPOTO OT NPHOOPETEHHMS TpaBa COOCTBEHHOCTH Ha HAMICHHYIO BEIllb OHA
B 0€30rOBOPOYHOM ITOPSIJIKE MOCTYNAET B KOMMYHAJIBbHYIO COOCTBEHHOCTb.

Hamenmree Bemp MO M TIepeaaBIIee ee TUTYJIBHOMY BIIaJENbILy JHOO
TI0CJIe TIOCTYIUICHHUS BEIM B KOMMYHAJIbHYIO COOCTBEHHOCTB, B COOTBETCT-
Buu ¢ HopMami ctT. 230 'K, nmeet npaBo TpeOOBaTh OT JIKIA, IPUHSBIIETO
BElllb, BO3MEIIEHHUS] TIOHECEHHBIX HEOOXOJUMBIX PAacXOO0B, CBSA3aHHBIX C
XpaHEeHHeM, Iepeadeil Belld B roCyJapCTBEHHbIE OpraHbl MM €€ pealu-
3aIMeli, a TakKe 3aTpaT, CBA3AHHBIX ¢ OOHApY)KEHHEM THUTYJIBHOTO BIla-
Jenba Bemy. Kpome toro, Hamenmniee Bellb JIMLO UMEET IIPaBO HA Mare-
pHaIbHOE BO3HArpaXkIAeHHWE 3a OOHApyKCHHE BEUIM B pa3Mepe, COraco-
BAHHOM C JIMILIOM, NPUHSABUIMM Belllb. Bmecte ¢ Tem, Hopmamu ct1. 230 'K
pa3mep BO3HArpaXkAeHHUs, KOTOPOE JINIO, IPHUHSBIIEE BEIllb, 005A3aHO yIIa-
TUTH 32 HaXOJKy, orpaHudeH 20 % ee CTOMMOCTH, YTO HE HCKIIOYaeT BHI-
IUIATHI OOJIBIIMX CYMM 10 JKEJIaHHIO THTYJIBHOTO BJIA/IENbIa BEIIH.

O[[HaKO CTOUMOCTBb ABUXKXHUMBIX Bemeﬁ, SABJIAIOIIUXCA 00bEKTaMHU rpax-
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JAHCKHUX IIPaB M YTEPSIHHBIX UX COOCTBEHHHUKAMH, MOXKET OBITh HACTOJIBKO
Mana, 9To cymma B pa3zmepe 20 %uX CTOMMOCTH HE BBI30OBET y JIMIlA, Ha-
LIEIIEr0 TAKOe UMYIIECTBO, KEJIaHHEe 00pEeMEeHATh ce0s 3a00TaMu MO HUC-
TIOJTHEHHIO 0053aHHOCTEH, BO3HUKAIOIIMX B CBs3M ¢ Haxoakoil. Ha ycrpa-
HEHHE BO3MOXHOW HeOJIaronpHsTHOM Ui HAIIEAIIEro BEllb JIMIA 3KOHO-
MUYECKOM cuTyauuu HampasieHbsl HOpMBbI 1. 2 cT. 23 'K, mpenycmarpu-
BAIOIME BO3MOKHOCTH YCTAHOBJICHHS pa3Mepa BO3HATrpaXICHHS IO CO-
IJIAIIECHUI0 CTOPOH BHE 3aBUCHMOCTH OT ACHCTBUTEIBHONW CTOMMOCTU Be-
LM, €CJIM OHa IPEICTaBIsIeT LIEHHOCTh (HAImpUMep, MaMATh O YeJIOBEKe,
COOBITHSAX, dTanax >KU3HU M T.II.) HEHOCPEJCTBEHHO ISl €€ TUTYJIBHOTO
BHajensla. B ToMm cioydae, korna pasMep BO3HArpaXJIeHUsI, IIpe laracMbli
TUTYJIFHBIM BIIaJICJIbIIEM 32 OOHapyKEeHHE TaKOW BEIlH, HE yCTPauBaeT JIU-
110, HAIIEAMIEE BEIlb, BOSHUKIINN MEX/y HUIMHU CIIOp MOXKET OBITh NepesiaH
Ha pa3peleHue cyaa.

6.4. be3naosopuvie sncusomuule. OOMIECTBEHHBIE OTHOIICHHS, BO3HUKAIO-
Lye B CBSI3M C OOHapy»XeHHUEeM Oe3HaJ30PHOT0 WIIM IPUTYIBHOTO CKOTa,
HHBIX JIOMAIIHUX KUBOTHBIX, yPETryJIupoBaHbl HopMamu creT. 231-233 I'K,
a Taxxe HopMamu 1. 2 cT. 230 I'K, npumeHsieMbIMU K aHAJIU3UPYEMbBIM OT-
HOIICHUAM Ha OCHOBAaHWU HOPM, 3aKperuieHHbIX B 1. 2 cr. 233 T'K. U3
cMmbIcna HOopM cT. 231 'K MOXHO clenaTh BBIBOJ O TOM, YTO OHH IpUMe-
HSIOTCSI, BO-TIEPBBIX, B ClIydae OOHAPYXKEHHS CKOTa MIIM MHBIX JOMAIIHUX
JKMBOTHBIX, HAXOAAIIMXCS 0€3 MODKHOTO Ha/A30pa, a UMEHHO, BBIOBIBIINX
U3 XO3IHCTBEHHOT'O TOCIOJCTBA COOCTBEHHHKA MOMHMMO €T0 BOJU U OCY-
LIECTBIISIIOIINX CAMOCTOSITEIBEHOE NEpeBIKEHHE 0€3 COOTBETCTBYIOILETO
KOHTPOJISL CO CTOPOHBI YEJIOBEKa W, BO-BTOPBIX, B CIIydae, KOTAa IpHUHA[-
JIeKalee ApyroMy JIMIYy JOMAIllHEE JKUBOTHOE, B TOM UHCIE JOMAIIHUH
CKOT, IPHOBETCA B XO3IWCTBO HECOOCTBEHHMKA, K €r0 CTaay, CMEIIaeTCs ¢
JPYTUMH JOMAIITHUMHU JKHBOTHBIMHU JIPYTOT0 CyOBEKTa Ipa)kIaHCKOTO TIpa-
Ba 0e3 BeloMa COOCTBEHHUKA TaKOTO )KUBOTHOTO U, CIIEA0BATEILHO, MOYKET

OBITH KJIacCUPUIIMPOBAHO, KaK MpuryiasHoe. Kpome Toro, cienyer ykasarb
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Ha TO, 9TO HOPMHI cTCT. 231-233 I'K mpumMeHsTCS TOIBKO B ciydae oOHa-
pyXeHusl B 0€3HA/I30PHOM COCTOSHHU JIOMAIIHUX JKUBOTHBIX WM JIOMAIll-
Hero ckota. CrieoBaTesIbHO, B OTHOIICHUH HaXOAAMIMXCs BHE cepbl KOH-
TPOJISL YEIOBEKA JUKUX JKMBOTHBIX, XOTS U COEKaBIINX, HAIPUMED, U3 300-
rapka, IUpKa, U3-10J] KOHTPOJIS CyObeKTa, COJepiKaIlIero X B JOMalIHUX
yCIIOBUSIX, Ha3BaHHbIE HOpMBI [ K He mpuMeHSI0TCSL.

B 370i1 cBsI31 HEOOXOAMMO IPOBECTH pa3AEICHIE KUBOTHBIX Ha IOMAIl-
HUX ¥ JUKUX, COAEpKAIINXca B HEBose. Tak, onmpeaeseHus HOHATHH «Tu-
KM€ KMBOTHBIE» U «IUKHE XKHUBOTHBIC, COEPIKAIIMECS B HEBOJIE) 3aKpel-
nensl B cT. 1 3akona Pecny6nuku benapych ot 10 mtonsa 2007 1. «O xu-
BOTHOM MHPE», B COOTBETCTBUHU C HOPMaMHU KOTOPOTO JUKUMH KUBOTHBIMH
TIPU3HAIOTCS. MIICKOIUTAONINE, NITHIBI, TIPECMBIKAIOIINECS, 36MHOBOIHBIC,
PBIOBI, HACEKOMBIE M JIpyTHE >KMBOTHBIE, oOMTaomue Ha 3emse (Ha To-
BEPXHOCTH, B IIOYBE, B MOJ3EMHBIX MIyCTOTAX), B IOBEPXHOCTHBIX BOJAX U
aTMoc(epe B YCIIOBUSX €CTECTBEHHOI CBOOO/IBI, & TAK)KE JIUKUE KUBOTHBIC
B HEBOJIE, 10/1 KOTOPBIMU MOHUMAIOTCS IUKHE )KUBOTHBIE, OTJIOBJICHHBIE U3
cpenbl X OOMTaHMs, M UX IOTOMCTBO, COZEpIKaluecs: U (M) pa3Be/ieH-
HBIC B YCJIOBHSX C OTPAaHUYCHHEM HX €CTECTBEHHOM CBOOO/BI.

Taknm 00pa3zoM, DOMAIIHNE >KUBOTHBIE OTIMYAIOTCS OT JUKHX, HO CO-
JepIKaIUXCsl B HEBOJIE TEM, YTO BUABI JOMAIIHUX XXMBOTHBIX B IHKOH
MIpUpoJE, T.€. B CBOOOTHOM COCTOSHHH, HE BCTPEYAIOTCS, YTO U JJA€T OCHO-
BaHHE KBAIM(HUIMPOBATH KaK 0€3HaJ30PHBIX BCEX JOMAIIHHUX JKHBOTHBIX,
CBOOO/IHO TIepeJBHUTAlONINXCs 0e3 KOHTpoJs dvenoBeka. HeoOxommmocTsb
pasrpaHUYEHUs )KMBOTHBIX Ha JOMAIIHUX M JHUKHX, COAEPIKalNXCsS B He-
BOJIE, KPOME aJICKBaTHOTO MpuMeHeHus HopM cT. 231-233 T'K, obycmosme-
Ha TeM OOCTOSATENLCTBOM, UTO 3aJE€PKaHUE JUKHUX >KUBOTHBIX, CAMOCTOS-
TETbHO MOKUHYBIINX MECTa UX COJEpXaHUA (300MapKH, 3BEPHHII U JIp.),
SIBJISIETCS OMACHBIM ISl YEJIOBEKa, He 00JIaAal0IIero CreluanbHbIMU HaBbl-
KaMU O0pallleHus ¢ MPeCTaBUTENAMHU TUKOH MPUPOIBI.

CJ'Ie[[OBaTeJ'H)HO, K JTOMAIllHUM KUBOTHBIM OTHOCUTCS BECb NPOAYKTUB-
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HBIA ¥ paboumii CKOT (KOpOBa, JIOIIAagh, OCEN), TOMAIIHAA NTHHA (KYpEI,
YTKH, TYCH, UHAIOKH | T.II.), KO3BI, OBIbI, CBUHBH, KPOJIMKH, APYTHE aHAIO-
THYHBIC KMBOTHBIE, a TaKXKe COOAKM M KOIIKH, KOTOpPBIE B HACEICHHBIX
ITYHKTax B OOJIBIIMX KOJMYECTBAX HAXOAATCS B OPOJSTIEM COCTOSIHUM U 3a-
JepKAHUIO B MOpsJKe, onpeneneHHoM Hopmamu 'K, He nmomnexar. Ilpo-
Lexypa 3aAepKaHus OpoJsuuX KOIIeK M cobak ompexaeneHa Hopmamu llo-
cranoBiieHust CoBera MunuctpoB ot 4 utoHs 2001 r. Ne 834 «O6 ytBep-
xaeHun lIpaBwl comepkaHMus TOMAITHUX CO0aK, KOIIEK, a Takke OTIIOBa
0e3Haq30pHBIX JKUBOTHBIX B HAacelleHHBIX IyHKTax PecnmyGmuku bema-
pychb».

B cuny Toro, 4To B mocnenHee BpeMs B CEIbCKOM XO34HCTBE OCBOEH Ta-
KOM BUJ AEATEIBHOCTH, KaK COAEPKAHUE CTPAYCOB C IEIBIO MOIYICHHS
CEIIbCKOXO3SIMCTBEHHO!N IPOIYKIMH B BHJC SHIIA; & TAKKE C IIETBIO YBEIH-
YeHHs MX IOTOJIOBBS, COAEpXKAIIMXCA Ha (GepMax CTpaycoB, IO HaIIeMy
MHEHHIO, TAKKE CIIEAYEeT OTHECTH K JOMAIIHUM KXHBOTHBIM.

He oTHOCSTCA K TOMAITHUM >KHBOTHBIM B COOTBETCTBHUHU C OTIpE/ENEHU-
€M JIMKHMX *KMBOTHBIX, IPUBEJICHHBIM BBIIIE, COAEPIKALIUECS B HEBOJIC TIEB-
YMe W JEKOpAaTHBHBIC NTHIBI, TPHI3YHBI, MyIIHBIE 3BepH (Iecel, HOpKa,
HYTpUs, BBIApPA U T.I.), IPYTHE )KUBOTHBIE, BHIBI KOTOPBIX OOUTAIOT B €C-
TECTBEHHOI PUPOJHON Cpelie.

VYuuteiBasg TOT Qakt, uto HopMamu cT. 137 'K KMBOTHBIE OTHECEHBI K
00beKTaM TpaXIaHCKUX MpaB, Ha KOTOPBIX, IT0 O0LIEMY MPaBUIy, pacrpo-
CTpaHEH MPaBOBOI PEeXHMM MMYIIECTBA, YTO YKa3bIBAaeT Ha HaJM4HE Y JKHU-
BOTHOTO MEHOBOI cToMMocTH, HOpMBI cT. 231-233 T'K ompenenstor Mo-
JIeTIb TIOBEJICHNS CyOBEKTa IPaskAaHCKOTO IpaBa, 0OHAPY>KUBILETO JIOMAIll-
HEe XKMBOTHOE, HAaXOAAIIeecs BHE C(epbl KOHTPOIS UEIOBEKa, W 3aj]ep-
JaBiero ero. Tak, B cooTBeTcTBUHM ¢ HopMamu cT. 231 'K Ha cyOnekra,
3a[iepXKaBIIeT0 OE3HAq30pHOE WM TIPHUTYJIBHOE JKMBOTHOE, BO3JIAraeTcs
00513aHHOCTH 110 BO3BpATy JKMBOTHOTO €ro COOCTBEHHHKY JIM0O, B Cilyuae

Koraga COOCTBEHHHUKA YCTAaHOBUTH HE YAaJI0Ch, — IO YBEAOMJICHHUIO OPraHOB
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BHYTPEHHHX JIE]I O COOTBETCTBYIOIIEM (hakTe B T€UEHHE TPEX AHEH C MO-
MEHTa 3aJiepKaHus >KUBOTHOTro. IlpndeM criemyeT OTMETHUTH, YTO HOPMBI
cT. 231 I'K He Bo3araroT Ha CyOBEKTOB TPAXKIAAHCKOTO MpaBa 00sI3aHHOCTh
TI0 3a/IepKaHUI0 OE3HAI30PHBIX )KUBOTHBIX, OCTaBIISS pa3pelieHnue JaHHO-
ro BONpOCAa Ha YCMOTpPEHHE IHIa, OOHapyXwuBIIEro >xuBoTHOe. Ilo-
JIpyroMy OOCTOMT [Ie/I0 C NPHUTYJIbHBIM XHBOTHBIM, T.€. IPHOUBIINMCS B
qy)KO€ XO3IHCTBO. B yka3zaHHOM cirydae (akT 3a1epKaHHs TAKOTO >KUBOT-
HOTO, 0 HAIleMy MHEHHIO, MOXHO MPHU3HATh COCTOSBIIMMCS, U 'y cOOCT-
BEHHMKA XO3fHCTBa, K KOTOPOMY IPHOMIOCH Uy’KO€ JKHBOTHOE, CJeI0Ba-
TEJIFHO, BO3HMKAIOT OOS3aHHOCTH, NPENyCMOTpPEHHBbIE HOpMamu cT. 231
I'K, momuMo ero BoJH, T.€. B CHIIy CBEpLIMBIIErocs (axTa.

Taknm 00pa3oM, M3HAYAITEHO MOJIENb IMOBEICHHUS JIMIA, 33JCPKaBIICTO
0e3Ha/I30pHOE WM IPUTYIBHOE XKMBOTHOE, COBIAJAET C MOJEIBIO CyOBEK-
Ta, OOHAPYKUBILIETO YYXKYIO Bellb (HaxoIKy). Bmecre ¢ Tem, mociemyro-
mee Mocje yBeIOMIICHHS COOTBETCTBYIOIIUX OPTaHOB IOBEIEHHE CyOBeK-
TOB, OOHapyKUBILMX HEOJYIICBICHHYIO BElIb U JKMBOTHBIX, Pa3jIM4YHO B
CHITy TTOTPEOHOCTH JKMBOTHBIX B OCOOOM COJIEpKAaHHH, CBSI3aHHOM, B TOM
qucie, ¢ HeOOXOJUMOCTHIO MX KOPMJICHHUSI M CIIOCOOHOCTBIO IPHHOCHTH
MIPOLYKIHUIO U TPHUILIOA.

B toM ciydae, korma COOCTBEHHHUK XKMBOTHOTO HEHM3BECTEH M HEOOXO-
MO BpeMs IS €r0 pPO3BICKa, BOSHUKAET OTPEOHOCTh B COACPKAHUU KH-
BOTHOTO U, CJIEIOBATEIbHO, BCTAET BONPOC O MECTE COJACPKAHUS, KOTOPBIH
paspemaercsi 0 YCMOTPEHHIO JIMIa, OOHAPY)XKMBIIETro >KMBOTHOe. Tak,
CyOBeKT, 0OHAPY)KUBIIUH KUBOTHOE, B COOTBETCTBHH C HOPMaMH 1. 2 CT.
231 I'K umeer mpaBo OCTaBUTH €r0 y ceOs Ha COACpKaHUHU U B IOJIB30Ba-
HUH, YTO MO3BOJIHUT TaKOMY CYOBEKTYy B COOTBETCTBHM C HOpMamH cT. 136
I'K, T.e. Ha 3aKOHHOM OCHOBaHHWH, IPUCBOUTH ceOe NMPOU3BEACHHYIO KH-
BOTHBIM 3a BpEMs €ro CoJAep>KaHHs MPOAYKLHUIO M MPHUILION. YKa3aHHOE
JIUIIO MOKET IepesiaTh )KUBOTHOE Ha COJEpKaHHUE U B MOJIb30BaHUE IPYTo-

My Cy6”beKTy, UMCIOLIEMY YCJIOBHS, IJIA HAJICKAIICTO COACPIKAHUA KU-
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BOTHOTO JAaHHOTO BHJa. Kpome Toro, cyObeKkT, 00HapYyKHUBIINI )KUBOTHOE,
UMeeT NpaBo 0OpaTHTHCS B OpPraH BHYTPEHHMX JIeJI WA OpraH MECTHOTO
YIpaBJICHUS. ¥ CaMOYINpPABJICHUSI C MPOChOOW O TMOABICKAHMU COOTBETCT-
BYIOIIETO JIMIIA, IS TIepeadn )KUBOTHOTO My Ha COIepIKaHue.

Ha nwumo, npuHsBIIee )XHBOTHOE Ha COJEpKaHUE, BO3JIAracTcsi OTBETCT-
BEHHOCTH 32 €r0 IOpYy MM THOeNb MpU HaJHMYMK BUHBI (KaK YMBIILICH-
HOM, TaK 1 HEOCTOPOXKHOM) B IIpeieIaX CTOMMOCTH KHBOTHOTO.

IIpouieaypa mpuHITHS OOHAPYKEHHBIX OECCYOBEKTHBIX JOMAITHUX KH-
BOTHBIX NPAKTUYECKH aHAJIOTHYHA MPOLEIYPe NPHUHATHU B COOCTBEHHOCTD
Haxoaku. Tak, st oOHapy>KeHUs] COOCTBEHHMKA YXMBOTHOTO M 3asIBJICHUS
TaKMM JIMIIOM CBOMX IPaB YCTAHOBJICH IIECTHMECSYHBIN ITpeceKaTelbHbIH
CPOK, TPOIYCK KOTOPOTO BOCCTaHOBJECHHMIO HE IOUISKHUT. Ilo mcTedeHue
YKa3aHHOTO CPOKa XMBOTHOE ITOCTYIAET B COOCTBEHHOCTS JIMIIA, OCYIIECTB-
JISIFOLIETO COAIEPIKaHNUE KHUBOTHOTO B TEUEHHE yCTaHOBIEHHOTO cpoka. Cie-
JIOBATEJBHO, JINIIO, HAMIEIIIee )KIUBOTHOES M ITEPEaBIIee ero Ha COJlepKaHue
Jpyromy CyOBEKTY, JIMIIAETCST BO3MOXKHOCTH MPUOOPETEHUsI NpaBa coOCT-
BEHHOCTH B OTHOILIICHWUH TAKOT'O KUBOTHOTO.

Ortka3 JmIa, colep)kKaBLIero )KUBOTHOE, OT MPUOOPETeHus MpaBa coOCT-
BEHHOCTH Ha HETO O3HAa4aeT 0E30rOBOPOYHOE MOCTYIUIEHHWE >KHBOTHOTO B
KOMMYHaJIbHYI0 COOCTBEHHOCTH. VIMIepaTuBHOE COzmepKaHWE HOPM, 3a-
KperuieHHbIX B 4. 2 1. 1 c¢T. 232 T'K, o3Hagaer, 4To opraH MECTHOTO yIpaB-
JICHUsI ¥ CaMOYIPaBJICHUs HE BIpaBe OTKa3aThCsl OT MPHOOpETEHHs MpaBa
COOCTBEHHOCTH Ha OecCyOBEKTHOE JKUBOTHOE.

VYuuteiBas crieli(UKy TaKOro MMYIIECTBA, KaK >KUBOTHOE, HOPMBI II. 2
ct. 232 I'K ycTaHaBIMBarOT UCKIOYEHUE U3 YCTAHOBIEHHOIO IpaBuia, MO-
3BOJIIEOIEe OBIBIIIEMY COOCTBEHHHKY JKHBOTHOTO IIPH OIpPEAETICHHBIX 00-
CTOSITENILCTBAX BEPHYTH IIPABO COOCTBEHHOCTH HA HETO U 110 UCTEUYSHHUIO YC-
TAHOBJICHHOT'O IIECTUMECSYHOro cpoka. K TakuM 0OCTOSTENhCTBaM OTHO-
cATCsl MO0 COXpaHEeHHE NPHBA3aHHOCTH YXMBOTHOTO K IPEXHEMY COOCT-

BCHHUKY, R19%(000) HCHaJIC)KAIIECC, KECTOKOC 06paHIGHI/Ie C X KMBOTHBIM HOBOTI'O
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COOCTBEHHHKA.

VYcaoBust Bo3Bpara OMPEENIOTCS COTJIAlIeHHEeM OBIBIIETO W HOBOTO
COOCTBEHHUKA, a TIPU €0 HEOCTUKCHUHU — CYIOM.

Bo3zBpar XHBOTHOTO COOCTBCHHHKY KaK B Cllydac €ro OOHApyKCHUS B
YCTaHOBJICHHBIE CPOKH, TaK U B Clyyae, PeayCMOTPEHHOM HOpMamHu M. 2
cT. 232 'K, 0o3HayaeT BO3HUKHOBEHHE Y JIMLIA, 3a/I€PKABLLET0 KUBOTHOE, U
JIUIIA, €r0 COJEpIKaBIIero IpaBa Ha BO3MEIICHHE COOCTBEHHHKOM YKHBOT-
HOT'O HCO6XO)II/IMI)IX pacxo10B, CBA3AHHBIX C €T0 COACPIKAHUEM. PaCXOIII)I,
MOJIIeXKAIe BO3MEIICHHUIO, OMPENEISIFOTCS C 3a4€TOM CTOMMOCTH TIONY-
YEHHOU OT >KMBOTHOTO 3a MEPHOJ] €r0 COJEPKaHUs MPOAYKIMU U MPUILIO-
na. Kpome toro, nuio, HEMOCPEACTBEHHO 3a/iepiKaBlliee )KUBOTHOE, UMEET
MPaBO Ha BO3HArpakJeHHE, pa3Mep KOTOPOTO ONpeAesieTCs B MOPSAKE,
MIPEeyCMOTPSHHOM JJISI BEITIATHI BO3HATPAKICHUS 32 HAXOIKY, T.. B pa3-
mepe 110 20 % cTOMMOCTH >KHBOTHOTO.

YyuTeIiBasg TOT (I)aKT, YTO COJACpKaAIIMECA B HEBOJIC JTUKUC KMBOTHBIC
TaK)Ke UMEIOT MEHOBYIO CTOMMOCTbh, U MOPON JOCTATOYHO BBICOKYIO, Ha-
MIPUMEp, OTACIBHBIC BUIBI IIOMYraeB, U MPH 3TOM He 00JIaqar0T OMacHBIMH
JUTS )KU3HH U 3JI0POBBS UCIIOBEKA KAUYSCTBAMH, B CIIydae UX 0OHApYKCHHUS B
0e3Haq30pHOM COCTOSIHHU W OTJIOBA, K BO3HHUKIIIAM B TaKOM CiTydae oOre-
CTBEHHBIM OTHOIICHHSM, 110 HallleMy MHEHHIO, B TIOPSAKE aHAJIOTHH 3aKO-
Ha ciiefyeT npuMeHaTs HopMbl 'K o 6e3Haa30pHBIX KUBOTHBIX. B poTHB-
HOM cllydae CJIeyeT MPU3HATh, YTO JIUI0, OOHAPYKUBIIIEE HAXOSAIIETOCS
B 0C3HAI30pPHOM COCTOSHUH, HANpPUMEp, IOIMyTas, CTOMMOCTH KOTOPOTO
MOJKET AOoCTHTraTh Thicstuu aosuapoB CILIA u Beie, Ha 3aKOHHBIX OCHOBa-
HUSX MOKET MPUCBOUTH ce0e yKkazaHHOe UMyIIecTBO. BMecTe ¢ Tem, Takoi
MTOJIXO HE COOTBETCTBYET OOIIMM HadallaM M CMBICTY HOPM T'PayKIaHCKOTO
npaga.

6.5. Knao, becxossiinoe anmuxgaphoe, ucmopuyeckoe opycue u 6oe-
NpUnAacel, UHOe 600pYICEeHUe U B0eHHas mexHukda. IIpUMEHHUTEeNBHO K

MPaBOOTHOUICHUAM, BO3HUKAOIIUM Ha OCHOBE HOPM I'pa’KAaHCKOI'O IIpaBa,
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oOHapyKeHHe KJ1a/1a, TI0A KOTOPBIM B COOTBETCTBHHU ¢ HOpMamH cT. 234 T'K
MOHUMAIOTCS 3apbIThie B 3€MJIE WJIM COKDBITBIE MHBIM CIIOCOOOM JI€HBI'H
WIN 1IEHHBIE MPEAMEThI, COOCTBEHHUK KOTOPBIX HE MOXET OBITh YCTAHOB-
JIeH 1100 B CHITy TIPAaBOBBIX HOPM YTpaTHJ Ha HUX IPaBO, paccMaTpUBacT-
csl B KayecTBe IOpHAMYECKOro (akTa, ¢ KOTopsIM HOpMHI cT. 234 T'K cBs-
3bIBAIOT BO3HWKHOBEHHE, BO-IIEPBBIX, Y CyObeKTa, OOHApyXMBIIETO Kiag,
U, BO-BTOPBIX, y CYOBEKTa, SBISIOIIETOCH COOCTBCHHHKOM 3E€MEIBHOTO
y4acTKa, 3JJaHusl, THOTO 00BEKTa, B MpeleNax KOTOPOro oOHapyX eH Kiaf,
OIPEJETICHHBIX CYObEKTUBHBIX NIPaB U IOPUANYECKUX 00s3aHHOCTEH.

Tax, B coorBercTBUM ¢ HopMaMu II. 1 cT. 234 I'K y nuna, Hamenmero
BEIIH, MTOJIaJaloNINe MO0 KBATH(UKAINIO «KJIaIl», B KaueCTBE KOTOPOTo,
yauThiBas GopMyIupoBKy HOopM cT. 234 T'K, MoryT paccMaTpuBaThCs IBU-
KHMMBIC BEIH, (GU3MUECKHE CBOMCTBA KOTOPHIX B OOJBIIEH CTENEHN TOAXO0-
ISIT O[] TIOHSTHE «IPEAMET», YETO HEINb3s CKa3aTb O HEABHKHMOM HMY-
IIeCTBE, a TAaKXKe y JINIa, Ha TEPPUTOPHHA KOTOPOTO OOHAPYKEH KiIal, BO3-
HUKAeT MPaBO COOCTBEHHOCTH Ha HAWJIEHHOE MMYIIECTBO B PaBHBIX HIIH
MHBIX JO0JISIX, ONPEAEIIEMbIX COrJlallleHUeM MEXK1y Ha3BaHHBIMH JIMIIAMH.
OnHako yka3aHHOE IPaBHIIO PACTIPOCTPAHSAECTCS Ha JIMIO, HAIlleIIee KiIaj,
TOJIBKO B TOM CIIydae, KOT/ia OHO MPOM3BOIMIO PACKONKH M TOMCK IIEHHO-
CTel ¢ coriacusi COOCTBEHHHKA COOTBETCTBYIOIIETO 3€MEIBHOIO y4JacTKa,
3/IaHUs1, COOPY)KEHHs, HHOT'O UMYILECTBA, B KOTOPOM KJ1aJi OblI COKpHIT. B
MIPOTHBHOM ClTyyae BCe HallICHHOE MOJUIEKHT Nepeade COOCTBEHHUKY CO-
OTBETCTBYIOIIETO UMYIIECTBA.

B ciryyae oOHapysKeHHUS IPEIMETOB, KOTOPBIE MOTYT OBITh KBaIU(HLIHU-
POBaHbI KaK MCTOPHKO-KYJIBTYPHBIE IIEHHOCTH, OHH B COOTBETCTBHH C HOP-
Mami 1. 2 ct. 234 TK momexar nepenade rocyaapcTBy. Ilpudem cpok me-
penaun ompezeneH HopMamu cT. 19 3akon Pecrrybnmku benapycs ot 9 sH-
Baps 2006 r. «O0 oxpaHe UCTOPUKO-KYJIbTYPHOTO HACTEAHS» U COCTABISET
JIBa JTHS C MOMEHTa OOHapy>XEeHUs Belel, KOTOpbIE MOTYT IMPECTaBIISATH

CO00¥ UCTOPUKO-KYIBTYPHYIO IIeHHOCTh. Clie/IoBaTeIbHO, 00OHAPYKUBIIHI
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Takre BeIIN CyOBEeKT TPakJaHCKOTO IpaBa O05M3aH 3asBHTH O HAXOIKE B
OpraH MECTHOT'O YIPaBJICHHA M CaMOYIPABJICHHUS JINOO B TEPPUTOPHUAIB-
HBIIl OpraH BHYTPEHHUX JIENl B TEUCHHE JBYX JHEW ¢ MOMEHTa OOHapyKe-
Hus. [Ipu 3TOM MU0, OOHAPYKUBIIIEE YKa3aHHOE UMYIIECTBO, U JIUIIO, HA
TEPPUTOPHU KOTOPOTO OOHAPYKEHBI BEIIM, UMCIOT MPaBO HA BO3HATPaXK-
nerne B pasmepe 50 % cromMocTH HalJeHHBIX Bemeil. Bo3HarpaxmeHue
pactpenensercss MeXAy Ha3BaHHBIMH JIMLIAMH ITOPOBHY WJIM B MHBIX JOJAX,
YCTAHOBJICHHBIX COTJIAIICHUEM MeEXAy HuMH. OfHaKo JHI0, HalleAalee
KJIaJ1, JIUIIAeTCs MpaBa Ha BO3HArpakJCHHUE B CIydae OCYIIECTBIICHUS II0-
HCKOBBIX MEPOIPHUATHI 0e3 cornacus COOCTBEHHHMKA COOTBETCTBYIOILETO
HMMYILECTBA.

Jlvia, oCymIECTBISIONIAE MTOUCKOBBIE MEPOTIPHATHS B COOTBETCTBHU CO
CBOWIMHU TPYIOBEIMH (CITY’>KeOHBIMI) 0053aHHOCTAMH, TIpaBa Ha IOyYCHHE
BO3HATPAKIACHHUS 1O OCHOBaHUSAM, MPETYCMOTPEHHBIM HOpMamu CT. 234
I'K, He nmprobpeTaror.

B cnyyae oOHapyxeHUs OECXO3SIMHBIX AHTUKBAPHOTO, HCTOPUYECKOTO
OpYXHsI ¥ OOCIIPHUIIACOB, HHOTO BOOPYKCHHS WIIM BOCHHON TEXHUKH IPH
MIPOBEIICHUN TTOUCKOBBIX PAa0OT, PACKOIIOK JTHOO MHBIM 00pa3oM, YKa3aHHEIC
BEIIM TOAJISKAT Tepeiade B TOCYIapPCTBEHHYIO COOCTBEHHOCTh B TIOPSIKE,
YCTaHOBJIEHHOM IPaBOBBIMH HOPMaMH, €CIIH CIICIHATbHBINA HOPSIOK Iepe-
Jlaud Takoro MMYyULIECTBa I'OCYHAapCTBY He ycraHoBileH lIpesunenrom Pec-
my6uku benapyce. YauTbeiBast TOT (aKT, YTO HOPMBI CT. 234! T'K BBeneHs! B
cocraB [ paxxpaHckoro kojekca 3akoHoM Pecryonmkn Benapych 28 nexadpst
2009 Ne 97-3, T.e. OTHOCUTENBHO HENABHO, W, CJEIOBATEIbHO, OTCYTCTBUE
CHENHANBHBIX MPABUII MEpefadd YKa3aHHOTO UMYIIECTBA B COOCTBEHHOCTH
TOCYIapcTBa, M0 HAIlEMy MHEHHIO, JI0 TIPUHATHS CIICIIHAIEHOTO HOPMATHB-
HOTO TIPaBOBOTO aKTa, B Cilyyae OOHApYKEHUS yKa3aHHOTO JaHHBIMH HOp-
MaMH UMYILECTBa CIeyeT PyKOBOACTBOBaThCA HopMamu cT. 234 T'K.

6.6. Ilonamue, npednasnavenue u npuUMeHenue npUodpemamenbHol 0as-

nocmu. [ponienypa npuoOpereHust 6eCX03IUHOTO UMYIIECTBA B COOCTBEH-
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HOCTH TI0 TaKOMY NEpBOHAYATFHOMY OCHOBAHHIO, KaK IpHoOpeTaTenbHas
JIABHOCTb, omnpejeneHa Hopmamu ct. 235 'K, coriacHo kotopbiM ¢usnuec-
KOE JIMIO HJIM OPTaHU3aIlKsl CO CTATyCOM FOPHIMYECKOTO Jinia Ipuobpera-
10T MPaBO COOCTBEHHOCTH HA MMYIIECTBO, HE MPHHAIIC)KAIICEe UM Ha TIpa-
Be COOCTBEHHOCTH, HO KOTOPBIM JaHHBIC CYOBEKTHI OOPOCOBECTHO, OT-
KPBITO W HEMPEPHIBHO BIIAJICIOT KaK CBOMM COOCTBEHHBIM B TEUCHHE yCTa-
HOBIICHHOTO CpPOKa: I HEABIKMMOTO MMYIIECTBa — 15 meT, i ABMKU-
Moro — 5 ner. [Ipuuem npaBo COOCTBEHHOCTH Ha ABMXKUMEBIE BEIlH, IO 00-
eMy MpaBuly, BOBHUKAET aBTOMATHUYECKH 0 UCTEUEHHE YCTAHOBIEHHOTO
CpOKa, a Ha HEJBMKUMbIE — ITOCJIE TOCYAAPCTBEHHOM perucTpaiuu, ocyIie-
CTBJICHHEC KOTOPOH BO3MOXKHO Ha OCHOBAHWU PCIICHHS CYJa, YCTaHaBIH-
BAIOIIETO IPABO COOCTBEHHOCTH CYOBEKTa Ha HEJBIKUMOE HMYIIECTBO IO
TaKOMy IICpBOHAYAJIbHOMY OCHOBAHHMIO, KaK IIPHOOpETaTeIbHAs JABHOCTb.
B cuny HOpM™ cT. 226 T'K HOpMEI cT. 235 'K mpumenstoTest cyocuanap-
HO, T.€. B TOM Clly4ae, €CJIi OOIIECTBEHHBIC OTHOUICHUS, BO3ZHUKAIOIINE
BCJIC/ICTBHE OOHAPY)XEHUSI OECXO034MHOr0 UMYIIECTBA, HE MOJIAAI0T MO/
JIEHCTBUE HOPM, 3aKpemieHHBIX B cTcT. 227-2341 T'K, ompenensomux
mporenypy NpuoOpeTeHHs  TpaBa COOCTBEHHOCTH Ha OTICIBHBIC BHIIBI
Oecxo3aiHBIX Bemie. Takmm 00pa3oMm, mproOpeTaTenbHas TaBHOCTh Kak
OCHOBaHHE NPHOOPETECHNS MpaBa COOCTBEHHOCTH MPUMEHSETCS B BHJE HC-
KIJIIOUEHUST K TEM HEMHOTOYHMCIEHHBIM CIIy4asiM MPUCBOCHUST 6€CXO3SIHHBIX
Bellel, KOTOphIE He YKIAbIBAIOTCA B paMKH, onpeienennbie Hopmamu 'K,
aHaJN3 COJICPKAaHUS KOTOPBIX MPOBeACH Bhimie. OMHAKO HECMOTpPS Ha TO,
yTo HOpMBI cT. 235 'K noasnexar npuMEHEHHUIO B BUAE HCKIIOUEHUs, UX
CIIeZlyeT MPHU3HATh OOIIMMH, YCTAHABIMBAOIIUME OOIINI MOPSAOK MPHOO-
peTeHus1 mpaBa COOCTBEHHOCTH Ha OECXO3SIfHBIC BEIIHd, a HOPMBI CTCT.
227-234' TK — crenuanbsHbIMH, OTIPEJICIIAIONIMMH TIPOTIeTypy MpuodpeTe-
HUS TpaBa COOCTBEHHOCTH Ha OMPEICICHHBIC BUIbI OCCXO3SIHBIX BEIICH.
Crnenyer OTMETHTh, YTO MO YKa3aHHBIM BBIIIC OCHOBAHUSM IPABO COOCT-

BCHHOCTH npn06peTaeTCﬂ B 3HAYUTCJIIbHO MeHBmHﬁ, 4Y€M B paMKax HpI/I06-
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pETATENbHON JNABHOCTH, CPOK, UTO AEJAET CHELHUAIbHbIE OCHOBAaHUS NpHU-
oOpeTeHusi mpaBa COOCTBEHHOCTH, IIPEIYCMOTPEHHBIE HOPMaMH CTCT.
227-2341 T'K, Gonee mpuBIEKATEIbHBIMU, YeM MpHOOpeTaTeNbHAS JaB-
HOCTb U, COOTBETCTBEHHO, CTUMYJIUPYET CYOBEKTOB IPaXKJAHCKOTO TIpaBa K
UX NEPBOOUYEPEAHOMY NPUMEHEHUIO B CIydasX, KOrJa 3TO JIOIyCTHMO B
COOTBETCTBUU C YCTAHOBJIECHHBIM I'PAXKIaHCKUM MIPABOIIOPSIIKOM.

Hopmamu cr. 235 T'K nckirodeHs! u3 coctaBa CyObeKTOB, KOTOPBIM TIpe-
JIOCTaBJICHO TPaBO MpHOOpETaTh UMYIIECTBO B COOCTBEHHOCTh Ha OCHOBA-
HUU TipuoOpeTaTenbHON AaBHOCTH, Pecrybnuka bemapych u ee anMUHHUCT-
PaTUBHO-TEPPUTOPUANIBHBIE eUHHUIIBL. [IprueM HCKIItOUeHHe CeaHo He B
BHUJIE TIPSIMOTO 3aIpeTa, a MOCPEICTBOM yKa3aHHs Ha T€ BHJIbI CYOBEKTOB, a
MMEHHO, Ha (PM3MYECKUX JIUIl U OPTaHU3aIIH, KOTOPBIE MOTYT HCIIONB30-
BaTh NpUOOPETATEIHHYIO0 JaBHOCTh B KA4eCTBE OCHOBAaHUS IPUOOPETCHHS
npaBa coocTBeHHOCTH. [TpH aTOM PecnyOimka benapych u ee amMuHUCTpa-
THBHO-TEPPHUTOpPHANIEHBIE eTuHHUIEI HopMamu cT. 235 'K B kauectBe yua-
CTHUKOB OTHOIIEHHH NPHOOpeTaTeibHON JaBHOCTH HE IOMMEHOBAHBI.

Jloruka HopM cT. 235 T'K, 0 HamieMy MHEHWIO, H3HAYallbHO ObLIa Ha-
MpaBJieHa Ha MPEAOTBPAILEHUE BOZMOXKHOCTH MOCTYIJIEHUS! UMYILIECTBA [0
MproOpeTaTeNFHOW NaBHOCTH B TOCYAapCTBEHHYIO COOCTBEHHOCTH, HTO
nMeeT Mecto B Poccuiickoil denepaunu 1, COOTBETCTBEHHO, YKa3bIBAaeT Ha
BO3MOXKHOCTh HCIIOJIb30BaHHsI IPHOOPETATENbHON JTaBHOCTH KaK OCHOBa-
HUSI TIPHOOpETeHHs1 IMpaBa COOCTBEHHOCTH MCKIIIOUUTEIBHO YaCTHBIMH
cyOBbeKTaMu rpaxaanckoro mnpasa. OJHaKo B CBS3M C TeM, 4To U Pecry6-
nuka benapych U ee aAMUHHCTPATUBHO-TEPPUTOPHATIBHBIE €IUHUIIBI UMe-
IOT TIPaBO y4acTBOBATh B yCTaBHOM (hoHIE XO3AHCTBEHHBIX OOIIECTB, OT-
paHWYeHHS, yCTaHOBIEHHBIE HOpMaMmH cT. 235 T'K, aenstoTcst popmanbHEI-
mu. Ha mpaktuke u Pecnybnuka benmapych, M ee aiMHHHUCTPATUBHO-
TEePPUTOPUAIBHBIE €IUHMIIBI MOTYT HMPHUOOPECTH MO JAaBHOCTH BiaJCHHS
MIPaBO COOCTBEHHOCTH Ha MMYIIECTBO OIIOCPEIOBAHHO, Yepe3 XO3IHCTBEH-

HBIC OGIIICCTBa, B YCTaBHBIX q)OHﬂaX KOTOPBIX Y Ha3BaHHbLIX Cy6LeKTOB
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€CTb CBOW UMYILIECTBEHHBII UHTEPEC.

B aT0i1 cBsi3M cnenyeT ykasaTh Ha TOT (aKT, 4TO MO TAKOMY OCHOBAHHIO,
Kak npuoOpeTaTesbHas TaBHOCTh, IPABO COOCTBEHHOCTH MOXKET OBITh MPH-
00peTeHO Ha Takue OOBEKTHI I'PaKAAHCKHUX IPaB, KaK BEIIH, YTO CIEAYET
u3 HopM cT. 226 T'K, B nopske, yCTAaHOBIEHHOM COOTBETCTBYIOIIMM IIpa-
BOBBIM PEXHUMOM (CBOOOIHOTO WJIM OTPaHUYEHHOTO OOpAaIleHUs), IOCTY-
MUBIINE B (PAKTHIECKOE BIIAJICHHE CyOBEKTa IO OCHOBAaHHWSAM HHBIM, YeM
MIpeyCMOTpEeHBI HopMaMu 11. 2 cT. 226 ['K.

Hanpumep, omgHO NHUIO mepenano BTOPOMY Ha XpaHEHHE Belllb, I1OCIEe
4ero yexanuo B APYTYyI0 CTpaHy, He BEPHYJIOCH 3a BEIbIO B YCTAHOBJICHHBIN
CPOK, YTPaTHB CBS3b C CYOBEKTOM, OCYLIECTBISIOIINM XpaHeHue. Jluo,
OCYIIECTBIIAIONIEE XPAHEHNE, 10 UCTEYEHHUE €r0 CPOKA CTAHOBHUTCS (aKTH-
YECKUM BJIaJEIbIIEM BEIIM, HE NMCIONIEM CBEACHUI O MecTe HAXOXKACHHS
ee COOCTBEHHHUKA U, CJIEI0BATEIBHO, [T0 NCTEYEHNH yCTAHOBICHHOT'O CPOKa
CMOYKET IPUOPECTH ITY BEb B COOCTBEHHOCTh B CHIIy NPHOOpPETATEINbHON
JTAaBHOCTH.

HckimodyeHne cocTaBIsIIOT BEL, U3BATHIE M3 IPasKAaHCKOTO 000poTa H,
COOTBETCTBEHHO, HE NpHU3HABaeMble OOBEKTaMH TI'pakJaHCKUX mpas. Bo-
poc 0 MproOpeTeHNH B COOCTBEHHOCTh OpTaHU3aINel, B YCTaBHOM (OHJIC
KOTOpOH HMMeeTcss KaK YacTHBIM, TaK M TOCYNapCTBEHHBIN KamuTal, JH0o
CyOBEKTOM IpaXkJaHCKOTO TpaBa, B YCTaBHbII (OHJ KOTOPHIX cHhopMHpPO-
BaH MOJHOCTHIO 32 CUET YaCTHOTO KalHTaia, Beliel, KOTopble MOTyT HaXo-
JIUTHCSI MCKIIFOUYUTENEHO B COOCTBEHHOCTH T'OCYJapcTBa U, CIIEIOBATENIBHO,
OrpaHHYeHBl B 000pOTE, pEeIIaeTcsi B COOTBETCTBUHM C HOpMaMu 3aKOHA
Pecny6nmukn bemapyce ot 15 mronst 2010 1. «O6 o0bekTax, HaXOIAMIAXCS
TOJIBKO B COOCTBEHHOCTH TOCYZAapCTBa, M BHIAX JEATEIBHOCTH, Ha OCYyIIe-
CTBJIEHHE KOTOPBIX PACHPOCTPAHSACTCS MCKIIOYUTENFHOE IPaBO TOCY-
napctBa» — [Ipesnnentom Pecnyonuku benapycs. CrnemnoBaTenbHO, BO3MO-
YKHOCTh NPUOOpETEHHs B COOCTBEHHOCTh YaCTHBHIMU CyOBEKTaMHU HMYyILle-

CTBa, KOTOPOC MOKET HAXOAUTHCS HCKIIOYUTCIIBHO B COOCTBEHHOCTH TI'O-
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cynapcTBa, Ha TeppuTtopun benapycu He HCKITIOUeHa.

Jnist Mcnosip30BaHus TAKOTO OCHOBAHUS IIPHOOPETeHNs IipaBa cOOCTBEH-
HOCTH, Kak NpHoOpeTaTesibHas JaBHOCTh, HEOOXOAUMO COOIOeHHE BCeH
COBOKYMHOCTH NpenycMOTpeHHbIX HopMamu 1. 1 ct. 235 I'K ycnosuii, k
KOTOPBIM OTHOCSITCA CJIEAYIOILINE.

Tak, BO-TIepBBIX, CyOBEKT, BIaJCIONINHA UMYIIECTBOM, HE TOJDKEH 00JIa-
JaTh TPaBOM COOCTBEHHOCTH Ha Hero. ClieoBaTeNbHO, UMYIIECTBO IS
TaKoOTO CyOBEKTa B €r0 CO3HAHWU JIOJKHO OBITH 0O0BEKTHBHO UyXuM. Bo-
BTOPBIX, CYOBEKT JOJDKEH BJIAACTh UyXKUM HUMYIIECTBOM JOOPOCOBECTHO, B
TPETBhHX, BIAAETh OTKPHITO, B YETBEPTHIX, BJIAJICTh HENIPEPHIBHO, B-IISTHIX,
BJIAJICTh HA yKa3aHHBIX BBIIIE YCIOBHSX B TEUCHHUE YCTAaHOBJIEHHOTO CPOKa,
B-IIECTHIX, K CIIOKMUBIIMMCSI OOIIECTBEHHBIM OTHOIICHHUSM HE MOTYT OBITH
IIPUMEHEHBI CIEIHaIbHBIE OCHOBAHUS MPUOOPETEHHS IIpaBa COOCTBEHHOC-
TH, TIPEAYCMOTPEHHBIC HOpMaMu cret. 227-234' TK. HenpemerHoe oHO-
BPEMEHHOE COOJIOIEHNE BCEH COBOKYITHOCTH IEPEUMCIICHHBIX YCIOBHH
SIBIII€TCS MPEANOCHUIKON NMPUMEHeHUs MpruoOpeTaTeIbHON TaBHOCTH B Ka-
YeCTBE MEPBOHAYAIHHOIO OCHOBAaHMS NPHOOpETeHUs mpaBa cOOCTBEHHO-
CTH.

HecMoTps Ha KaXyIIyrocs: ONIPEAEIEHHOCTh IPENBSIBISIEMBIX K JaBHOCT-
HOMY BJIQICHHIO TPeOOBaHMH, B FOPHIUUECKON IUTEpAType, 10 HACTOSIIE-
ro BpeMEHH He CIIOKWJIaCh €IUHAas TOYKA 3PEHUS B OTHOIICHUH COJeprKa-
HUS KQXJI0TO U3 YCIOBUH, a TaKXKe B OTHOIIEHUH TOM NMPOJOKUTEIFHOCTH
uX AeHCTBHUs, KOTOpas HEoOXoquMa JUIS BOSHUKHOBEHHS Yy JaBHOCTHOTO
BJIaJieJIblia IIpaBa Ha NPUMEHEHUE IPHoOpeTaTeIbHON JaBHOCTH KaK OCHO-
BaHMS NPHOOpETEHHS IpaBa COOCTBEHHOCTH Ha OECX03sHHOE MMYILECTBO.
VYkazaHHBIE 00CTOATENBECTBA OOYCIOBHIM HEOOXOTUMOCTH MOIPOOHOTO
aHaJM3a KaXI0To M3 MPUBEICHHBIX BHIIIE YCIOBUI IpUMEHEHUS prolpe-
TaTeNFHON TaBHOCTH, a TAKXKE MX CPABHEHHS C TAKHM CaMOCTOSTEIbHBIM
WHCTUTYTOM TPayKIaHCKOTO IpaBa, Kak J00pOoCcCoBeCTHOE MPUOOpETEeHNe, Ha

CaMOCTOSATCIIBHOCTh KOTOPOIr'o U €ro Mpu3HaKu, MO3BOJIAIOLIUE pasrpaHu-
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YUTH JOOPOCOBECTHOE IPHOOpPETEHHE W IMPHOOPETATeNBFHYI0 TaBHOCTB,
YKa3bIBAaIOT OTJIEJIbHBIE POCCUMCKHE y4YeHBIe H, B yacTHocTH, FO.A. Tapa-
cenxo™.

Touxy 3penusi, BeickazanHyto FO.A. Tapacenko, nogaepxuaer M.I'. Ma-
CeBNY, YKa3bIBAIOUIMK HA TO, YTO «JOOPOCOBECTHOE BIIAJICHUE IIPU MPHOO-
peTaTeNbHOM TaBHOCTH HYXKHO OTIHMYATh OT TOOPOCOBECTHOTO Ipruodpere-
HHUS IMYyIISCTBaA <.. .>»65.

Janee, ¢ yueToM BBICKa3aHHBIX B IOPHINYECKOH JIHTEpaType TOUYEK 3pe-
HUS, TIPOBEJEM aHAIM3 COAEP)KAaHUS KaXKJIOTO W3 YCIOBHH, COONIONEHHE
COBOKYITHOCTH KOTOPBIX HEOOXOIMMO JUIsl IIPUMEHEHUsI TPUOOpEeTaTeIbHOM
JIABHOCTH B KauecTBE IEPBOHAYAJIBHOTO OCHOBAaHMS NMPHOOPETECHUs IpaBa
COOCTBEHHOCTH.

[lepBbIM ycimoBHEM, HEOOXOIUMBIM JIJIS HCIIONB30BAHUS IPHOOpETaTEIh-
HOW TaBHOCTH, CIIEAyeT MPU3HATH HATWYHE (haKTa BIAJACHUS UMYIIECTBOM,
KOTOpO€ HE HAaXOAWUTCS B COOCTBEHHOCTH (PakTHUECKOTo BIIAJIENblia, OCY-
LIECTBJISIIOIIETO NPU 3TOM BIIaJIeHHE TAKUM HMYIIECTBOM KaK CBOUM COO-
CTBCHHBIM.

K Hacrosmemy BpeMeHH B IIMBITUCTUICCKON HayKe HE CIIOKUIOCH U~
HOE MHEHHE OTHOCHTEIFHO COJep KaHUs MpUBeeHHONH HOpMEL. HekoTopeie
Y4eHBIe, OTIEpUPYsI HEOOXOIUMOCTBIO BIaIeTh UMYIIECTBOM J0OPOCOBECT-
HO, YKa3bIBalOT Ha TO, YTO JABHOCTHBII BIajeNel] He 3HaT M HEe MOT 3HAThb B
MOMEHT MPHOOPETEHHs, YTO MPUOOPETaeT MMYILECTBO OT HEYIPaBOMOUCH-
HOT'O JIMIIAa U, COOTBETCTBEHHO, BOJIS MpHoOperaress Oblia HarpaBlieHa Ha
npuoOpereHne uMyIecTsa B cooctBeHHOCTh. Tak, FO.K. Toncroii otmeuaer,
YTO «BIIAJEIIEI] JOJDKEH BIIAJICTh UMYIIIECTBOM KaK CBOMM COOCTBEHHBIM WIIH,
9TO TO )K€ CaMoe, B BHJIE COOCTBEHHOCTH, O€3 OTTISIIKK Ha TO, YTO Y HETO eCTh

cobcTBeHHIK» ™, AHATOrHUHYIO TOUKy 3peHns BeickasbiBaeT H.H. ABepuen-

® Tpasanckoe mpaBo: aKTyanbHble MpobieMsl Teopuu 1 npaktuku / [lox pen. B.A. Benosa. — M.
[Opaiit-M3nar, 2007. — C. 514-524.
> Ipaxanckoe mpaBo Poccmm: Obmas wacte: Kype mexmmit / Iox pen. O.H. CammkoBa. — M.:
Opucts, 2001. — C. 445.
66 I'paxnanckoe npaso: Yued.: B 3-x 1. — 7-e uza., nepepab. u jor. / [ox. pex. FO.K. Toncroro. — M.:
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KO, YTBEPIKIAMOMINIL, YTO «B MOMEHT IIPHOOPETEHHMs BEUIM BiaJiesel] moara-
€T, JIOIYCTHUMO 3a0JTy’K/1asiCh B (paKTHUECKUX 00CTOSTENbCTBAX, YTO TO OCHO-
BaHHKE, [0 KOTOPOMY K HEMYy IOIaja Belllb, JACT €My MPaBO COOCTBEHHOCTH
Ha Hee»"'.

[IpuBeneHHBIC TOUKM 3PEHUS, IO HAIIEMY MHEHHIO, OCHOBAHBI HA CMeIIIe-
HHUH UX aBTOPAMH TAKUX HHCTUTYTOB FPaXKIaHCKOrO MpaBa, Kak nprobpera-
TeNbHAs TAaBHOCTh U J00POCOBECTHOE MPUOOpETeHUE, PU3HABAEMOE TaKO-
BBIM Kak pa3 B TOM CjIydae, KOrja BoJisi CyObeKTa HampaBjcHa Ha mpruodpe-
TE€HHE UMYIIECTBA B COOCTBEHHOCTh, CYOBEKT JOOPOCOBECTHO 3a0yKaaeT-
Csl OTHOCHUTEJIBHO TPABOMOYHN OTYYKIAFOIIEr0 MMYIIECTBO JIUIA, U3BECT-
HOTO TPUOOPETATEII0, U B OOIIECTBCHHBIX OTHOIICHUAX IO TIepeaaue mpas
HA MMYIIECTBO JUIsl TIPHOOPETATENs, BHICTYMAOIEr0 KaK YIPaBOMOYCHHOE
Ha OTYyXKAeHHE Beu iuio. [IpuobpereHrne UMyIecTBa MPU Ha3BaHHBIX
00CcTOATENhCTBAX TTO3BOJISET TOBOPHUTH O (akTe m0OPOCOBECTHOTO MPHOOpe-
TEHUS U TIPUMEHUTh K JOOPOCOBECTHOMY MpHOOpETaTeNto HOPMBI CT. 283
I'K, He mo3BosistoNe COOCTBCHHUKY B MPEIYyCMOTPEHHBIX CITydasix HCTpe-
60BaTh BO3ME3THO IPHOOPETEHHOE UMYILECTBO y J100POCOBECTHOTO MPHO0-
perarernsi.

OtaenbHbIC yUeHbIC YKa3bIBAIOT HA TO, YTO OTHOLICHHS MPHOOpPETATENb-
HOU JaBHOCTH MPEAIOJIAraloT TO 00CTOSTENBLCTBO, YTO IAaBHOCTHBIN Bllajie-
JICI[ 3HACT O TOM, YTO BJIQJEET YyKUM HMYIIECTBOM, HO IIPHU 3TOM HE MO-
JKET YCTaHOBUTH €ro COOCTBCHHHKA, JOOPOCOBECTHO OE3ICHCTBYS TaKHM
00pa3oM, 9TOOBI HE CO3MIaBaTh MPEMATCTBUN JJIs1 OOHAPYKEHUS COOCTBCH-
HUKOM CBOCTO HMYIIECTBa. B YacCTHOCTH, COTJIACHO CHpPABEAIHBOMY YT-
BepxkaeHnto FO.A. TapaceHKo, «IaBHOCTHBIN BIIAJIENEl] MOTy4aeT rOCIoI-
CTBO HAJl BEIIbIO HE B PE3yJIbTaTe Mepeadl OT KAKOTO-IN0O KOHKPETHOTO

68
JUIA, a UHBIM IyTeM (HampuMep, BCTYIUICHHS B OOJaJlaHHE BEIIBIO)» .

Ipocnexr, 2009. - T. 1. — C. 423.
7 I'pananckoe npaso: Yueb.: B 3-x 1. / [Tox pen. AT Cepreesa. — M.: TK Besn6u, 2008. — T. 1. - C.
648.
o8 I'pakiaHcKoe MpaBo: akTyallbHbIe npodieMbl Teopun u npaktiku / Ilox pen. B.A. Benosa. — M.:
IOpaiit-Uznar, 2007. — C. 522.
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Heckonbko HHYIO MO COEPKAHUIO, HO CXOXKYIO IO CMBICIY TOUKY 3PEHHS
BbIcKa3biBaeT M.I'. MaceBu4, COTJIaCHO YTBEPKJIEHHUIO KOTOPOTO JIaBHOCT-
HBIH «BIIaJieNiel] B MOMEHT Hayajla T€YCHUs JaBHOCTH 4acTo 3HAeT O He3a-
KOHHOCTH BIIQJICHUS — O NMPUOOPETEHHH WM HMMYIIECTBA 10 HUYTOXKHOM
C/IeJIKE WJIM 1O JIPYTMM OCHOBaHHSIM, KOTOpble HE MOTYT CO3JaTh IIpaBa
coGeTBeHHOCTI .

PazHble 1O conmep)KaHUIO TOYKH 3PEHUS] Ha3BAHHBIX YYEHBIX CXOJIHBI B
OJIHOM — JTABHOCTHBIH BJIaJIENell, B OTJIMYHE OT JOOPOCOBECTHOTO TIpHodpe-
TaTess, U3HAYaJbHO OCO3HAeT (DAKT HE3aKOHHOTO BIAJICHUS BELIbIO, T.C.
BEIIIbIO, IPaBO COOCTBEHHOCTH Ha KOTOPYIO MPUHAIJICSKUT IPYroMy, HEU3-
BECTHOMY JIUILY.

Takum 00pa3zoM, OTIAHYHE IPHOOPETATENEHOI TaBHOCTH OT 100pOCOBECT-
HOTO NPHUOOPETEHNUS B IIEPBYIO OYEPEIb COCTOUT B TOM, YTO JAOOPOCOBECT-
HBIA MpuoOpeTaTenh MPUOOPETaeT y U3BECTHOTO €My MEePCOHU(PHUIIMPOBAH-
HOTO JIMI[a UIMYIIECTBO C LEJIbI0 00paleHHs ero B CBOIO COOCTBEHHOCTh U,
J0OpPOCOBECTHO 3a0JIyXkIasCh, CYMTAET ceOsl COOCTBEHHMKOM NPUOOpETeH-
HOM BEIIM [0 TOrO MOMEHTa, 'TIOKa JACHCTBHTENbHBIH COOCTBEHHHK HE
TIPEIBSIBUT K HEMY COOTBETCTBYIOLIHI MCK 00 NCTPeOOBaHUN MMYIIECTBA 13
qy)KOTO HE3aKOHHOTO BIaJcHUs. B oTianume OT mK00pOCOBECTHOTO MpH-
obperarensi, JaBHOCTHBIN BIajeiel] HE NMPUOOPETAET MMYIIECTBO OT KOH-
KpETHOI'O Jikiia, a BCTYHAa€T BO BJIAACHHUC TaKUM HMYIIECCTBOM KaK oecxo-
3}1171HI)IM, OCO3HaBasd, 4TO IMOCTYIIMUBINAA B €TI0 BJIAJICHUC BCUIb ABJIACTCA 005-
EKTUBHO 4y>KOH, (akTHYeCKH OeccyObeKTHON, HO I0OpUANYECKH, BO3MOXHO,
UMeEIOIIeH cOOCTBEHHMKA, KOTOPBIH, cornacHo HopMmaM cT. 226 'K, Heus-
BECTeH WM (haKTHUECKH (HE IOPHIMYECKH) OTKAa3aJics OT MpaBa COOCTBEH-
HOCTH Ha Bemlb. [Ipi 3TOM KOHKPETHBIH CITydail MOCTYIUIEHH OeCX03sHHOTO
uMyllecTBa B (pakTHdyeckoe BiaJieHHe CyObEKTa I'paKJaHCKOro IpaBa He

JOJDKCH IoAaraaaTthb IoJQ I[ef/'ICTBI/Ie CIICHUAJIIBHBIX TMPAaBOBLIX HOPM, 3aKpECII-

© T'paxnanckoe mpaBo Poccum: O6was yacte: Kype nexumit / TTox pex. O.H. CamukoBa. — M.:
IOpucrs, 2001. — C. 445.
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JNeHHBIX B cTCT. 227-234' TK.

B sroli cBs3u TOUKy 3peHus, BbICKasaHHyro M.I'. MacesuueMm, cienyer
NpU3HATh HE COOTBeTCTBYIOMIEH HopMaM 'K o mpuobperenun mpasa coOCT-
BEHHOCTH Ha 0ecX03siHOe NMYILECTBO, B TOM YHCJIE 10 TAKOMY OCHOBAaHUIO,
Kak nproOpeTaTenbHas JaBHOCTh, B YACTH YKa3aHHs Ha TO, YTO JaBHOCTHBIH
BJIaZIeNIel] IPHOOpeN UMYIIECTBO OT KOHKPETHOT'O JIMIA, HAIIPUMeEp, 110 HUY-
TOKHOH CIIEIKE.

JlanHbIii BBIBOA OCHOBaH Ha HopMax 1. 1 ct. 226 'K, B cooTBeTCTBHU C
KOTOpPBIMH O€CX03I1{HON NpU3HAETCs BElllb, KOTOpas HE UMeeT COOCTBEH-
HUKa WM COOCTBEHHHMK KOTOPOH HEM3BECTEH, JIMOO BEllb, OT MpaBa coOCT-
BEHHOCTH Ha KOTOPYIO COOCTBEHHHUK OTKa3aJICsl, T.€. COOCTBEHHHK KOTOPOM
HE M3BECTEH H, CJICZIOBATEIHLHO, BEIIb SIBISICTCS OECCYOBEKTHOH, a TaKKe
Ha HopMax 1. 2 cT. 226 T'K, oTHOCAIMX TIpHOOpEeTaTeNbHYI0 NTaBHOCTH K
OIHOMY M3 OCHOBaHHMH IPHOOPETEHHUS NpaBa 'cOOCTBEHHOCTH HEMOCPEACT-
BEHHO Ha 0eCXO03SIHHBIE BEIIH.

BropbiM ycnoBrem, HEOOXOJUMBIM JUIS UCIIOJB30BaHUSI TAaKOr0 OCHOBA-
HUS TIPUOOpPETEeHMsI NpaBa COOCTBEHHOCTH, KakK MNpHOOpeTrareibHas aaB-
HOCTB, CIIEAyeT NMpu3HaTh (DaKT J0OPOCOBECTHOCTH BIAJICHUS OECXO3HHOM
BeIbto, o KotopsiM, B dactHocTH, FO.K. Toncroit m H.H. ABepuenko
MIPU3HAIOT HETMOCPEACTBEHHO (hakT JOOPOCOBECTHOTO MPHOOPETEHHUS, KOTO-
poe, TI0 MX MHEHHIO, B TAJIbHEHIIIEM He yMaJIsieTcs IoCeayonie Hexoopo-
COBECTHOCTBIO JaBHOCTHOTO Biajeiblia. Takoro ske MHEHUS MpUAep>KUBa-
ercs u K.M. CkIIOBCKHH, COTJIACHO YTBEPIKICHUIO KOTOPOTO «00POCOBECT-
HOCTB JUIsl IPUOOPETEHNsI 110 AaBHOCTH HEOOXO0AMMa Ha MOMEHT COBEpIIIe-
HUS CZICJIKH 110 OTYY>K/ICHHIO BELIM MIIM YCTAHOBJICHHIO BJI/ICHNS HHBIM 00-
pasom. Ecmm BmocieacTBnu OOHApY)KWTCS, YTO BEIlb NPHOOpETEHa He3a-
KOHHO, TO 3TO caMoO I0 cebe He MPEnsATCTBYET MPUOOPETEHHUIO BEIH B COO-
CTBCHHOCTB»70.

HazBanHbic BhIIIE YUYCHBIC IO )IO6pOCOBeCTHLIM BJIaACHUCM IIOHHUMAKT

™ Cknosexuit K.M. — Ykas. cou. — C. 184.
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JIOOpOCOBECTHOE TPHOOpETeHne, UTo, M0 HalmleMy MHEHHIO, HE BEPHO H
NPUBOJUT K CMEILIEHUIO IBYX HHCTUTYTOB I'PaXXJAAHCKOIO IIpaBa, Pa3HBIX
110 CBOEMY COJICPKaHHIO M MpeJHa3HAYEeHHIO, YTO OTMEYaIoch BhIle. [Ipu
stom K.M. CxiioBcKHMii MPsIMO yKa3bIBAET HA UX CUCTEMHYIO CBA3b .

[MonsiTre nodpocosectHoro BiaaeHus Hopmamu 'K mpsiMo He omperne-
JICHO, YTO BBI3BIBACT HEKOTOPHIC TPYAHOCTH B €r0 TOJNKOBAHWU M, KaK
CIIEZICTBHE, HEBEPHOE NMPUMEHEHHE HOPM O IT0OPOCOBECTHOM IIPHOOpETe-
HUU K mpuoOperaTensHON AaBHOCTH. Ilpu 3TOM B pesyipTaTe MOAMEHBI
HWHCTHUTYTa JaBHOCTHOTO BJIAaJCHHS MHCTHTYTOM TOOPOCOBECTHOIO MPHOO-
peTeHHs BbIILIE Ha3BaHHBIC YUEHBIE JICJIAIOT BBIBOJ O TOM, YTO JI0OpOCOBe-
CTHOE BJIaJICHNE BO BPEMEHH CYIIECTBYET TOJILKO B MOMEHT ITPUOOPETEHHS
BEIIM, a 3TO HE COOTBETCTBYET comepkanmto HopMm cT. 235 'K (234 TK
PD).

Taxk, nanpumep, 10.K. Tosncrol, moneMu3upyss OTHOCHTEIBHO TOTO Tie-
pHo/ia, B TE€YEHHE KOTOPOTO JaBHOCTHBIN BilaJieliel] JOIDKEeH OCYIIeCTBIISTh
BIIAJICHHUE JOOPOCOBECTHO, YKa3bIBACT HA TO, YTO TPEOOBAHHE OT JABHOCT-
HOTO BJaJieIblia TOTO, YTOObI OH B TEUEHHE BCETO NEPHOAA BIAJCHUS HE
3HAJ ¥ HE JJOJDKEH OBLT 3HATH 00 OTCYTCTBHH Y HETO IpaBa COOCTBEHHOCTH
Ha UMYIIECTBO, «OBUIO OBl UYpe3MEpPHBIM U, TIO CYIIECTBY, CBEJIO OBl Ha HET
JeiCTBHE HHCTUTYTA IPHOOpeTaTeIhHOM JABHOCTID) ~.

Kak cniemyer U3 BBILIEU3IIOKEHHOTO, YUEHbIH 00pallaeTcsi K HHCTUTYTY
JIOOPOCOBECTHOTO MPHOOPETCHUS, HE YUYHUTHIBasS TOTO, YTO JaBHOCTHBIM
BJaJieJIell, B OTIIMYHE OT JOOPOCOBECTHOTO IpUOOpeTaTeNs, JOHKEH 0CO3-
HaBaTh (paKT HAXOXKAEHHS y HEro 4y»KOTr0 MMYILECTBA, HOHHUMATh, YTO Ta-
KO€ MMYIIECTBO, SABJSISICH OSCXO3SMHBIM, OOBEKTHBHO UMEET COOCTBEHHH-
Ka, B JaHHBIX MOMEHT HE M3BECTHOTO, U BOJIA IaBHOCTHOTO BIIAZEIIBIIA W3-
HaYaJbHO HE HalpaBlieHa Ha MPHOOpETeHHe MpaBa COOCTBEHHOCTH Ha Oec-

XO3SMHOE HUMYIIECTBO, KOTOPBIM OH BJIAACCT (baKTI/I‘IeCKI/I, a HC HOpuIu-

" Tam xe. — C. 182.
” I'paknasckoe npaso: Yued.: B 3-x T. — 7-e uzz., nepepab. u jor. / Iox. pen. FO.K. Toncroro. — M.:
Ipocnexr, 2009. - T. 1. - C. 423.
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YECKH, T.€. IPUMEHHUTEIIFHO K TEOPUH U CHCTEME IOPUANIECKHIX (haKTOB He-
3aKOHHO, 0€3 COOTBETCTBYIOIETO ITPABOBOTO OCHOBAHUS (IIPaBOBOTO TUTY-
na). bosiee Toro, HamMUMe NPAaBOBOTO TUTYJIA B OTHOLUIEHUH UMYILECTBA KaKk
pa3 SABISETCS MPEMATCTBUEM JJIs MPHOOPETEHUS Ha HEro mpaBa cOOCTBEH-
HOCTH C HWCIOJIB30BaHUEM HHCTUTYTa MPHOOPETATEIBHOW JaBHOCTH, YTO
OTMeuYaeTCsi B IOPHANYECKOi JINTEpaType °, a TaKKe B HOPMATHBHBIX pa-
BOBBIX aKTaxX .

BmecTe ¢ TeM, B IOPHIMYCCKON JIUTEpPaType BbICKa3aHa M WHas, Ooiee
BE€pHasi, Ha Hall B3IJIAJ, TOYKa 3PpCHUSA OTHOCUTEIIBHO COJACPKAHHUA TAKOI'O
MOHATHS, KaK ToOpocoBecTHOe BianeHue. Tak, FO.A. TapaceHko yka3piBaeT
Ha TO, YTO JOOPOCOBECTHOE BIAJICHHE JODKHO INPOJIOIDKATHCS B TEUCHHUE
BCET0 CpOKa, ycTaHOBIeHHOro HopMamu ['K s mpumeHeHus mprodpera-
TENFHON JAaBHOCTH, YTO BIIOJHE SCHO CIIEAYET M3 CHCTEMHOTO TOJIKOBaHHUS
HOPM, 3aKkperuieHHbIX B 1. 1 cT. 235 'K, u yKiagpiBaeTcsi B MOHATHE BIajie-
HU KaK mmponecca, MMEIOIIETro MpOTsHKEHHOCTh BO BPEMECHU. B otinumne ot
BJIaJICHHsI NIPUOOPETEHUE CIIEAYET PpaccMaTpuBarh Kak JeHCTBHE, a HE Kak
nporecc. Tak, cOriaacHo NpUBEAEHHBIM HOPMaM, JIMIO JI0JDKHO 100pocoBe-
CTHO BJAJICTh UMYIIECTBOM KaK CBOMM COOCTBEHHBIM B TCUCHHEC yCTaHOB-
JICHHOTO CPOKa, HO HUKAK He HEIOCPEICTBEHHO, M TOJIHKO B MOMEHT MPHO0-
peTeHusL.

Taxum o06pa3oMm, Ha OCHOBaHHUHU TOJNKOBaHMA HOPM cT. 235 I'K moxHO
clienaTh BIOJIHE OOOCHOBaHHBIH BBIBOJ O TOM, YTO JIOOPOCOBECTHBIM Clie-
JyeT TPU3HATh TAKOC BIIAJICHUE, KOTOPOE XapaKTEPU3yeTCsl KaK BIaJICHHUC
BEIIbI0, MOCTYIHBIICH K JABHOCTHOMY BJIAJICNBILy BHE CBS3H C €€ 3aKOH-
HBIM WJIA HE3aKOHHBIM OTYYKICHHEM, OCYIIECTBIIEMOE TaK)Ke KaK CBOUMH
COOCTBEHHBIMH BeIIaMH, OTKPHITO M HETNPEPHIBHO B TCUCHHE BCETO YCTa-

HOBIIeHHOTO HOpMaMmu cT. 235 'K cpoka, T.e. JBIDKUMBIM HMYIIECTBOM B

»Cwm, Hanpumep: I'paxaanckoe npaso: Yue6.: B 3-x 1. / Ilox pen. B.®. Ynrupa. — Musxck: Amai-
tes, 2008. — T. 1. — C. 666-667.
™ Cwm.: O NpHMEHeHUH Cy/IaMH 3aKOHOJATE/bCTBA MPH Pa3PEIeHHH CIIOPOB, CBA3AHHBIX C MPABOM
cOOCTBEHHOCTH Ha sKmiible oMenienus: [locranosnenue ITnenyma BepxoBnoro Cyna, 26 mapta 2003 r.
Ne 2.
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TE4EHHE IISATH JIET, HEABIKUMBIM — B TEUCHHE MsATHaAnatu jaet. [Ipu sTtom
BElllb HE JIOJDKHA ITOCTYNUTh BO BIIaJICHHE JABHOCTHOI'O BJIAJIENbla B pe-
3YyJIbTAaTC COBCPIICHUA NPOTUBOIPABHOTO ACAHUSA, HAIIPUMED, €€ XUILICHUS,
3aBJIaJICHUS €10 BOIPEKH BOJIE W3BECTHOT'O IABHOCTHOMY BIIAJENbILy COO-
CTBEHHHKA H T.II.

Janee, IpUMEHHUTENFHO K MOHATHIO JOOPOCOBECTHOTO BIAJCHUS HEOO-
XOANMO ONPENENUTh 3HAUCHHUE CIOBOCOYETAHUSI «KaK CBOMM COOCTBEH-
HbIM», HECBEPHOC TOJIKOBAHUE KOTOPOTO, IO HAIIEMy MHCHHIO, SABJIACTCA
MIEPBOIPUINHON CMEIICHHUs MPUOOpeTaTeNIbHONW JAaBHOCTU C TOOPOCOBECT-
HBIM NPUOOpPETEHHEM U YTBEPXKJCHUS O TOM, YTO JIABHOCTHBIH BilaJieliell
TICUXMYECKN CUUTAET ce0sl COOCTBEHHHKOM MMYIIECTBA, YTO, KaK yKa3bIBa-
JIOCh BBIIIE, TPOTUBOPEUUT HOpMaM cT. 235 T'K.

[IpumMeHnTENBHO K NPHOOpETATENbHONW TaBHOCTH BIIaJICHHE HMYILECT-
BOM KaK CBOMM, II0 HallleMy MHEHHIO, 03HAYaeT, BO-NIEPBBIX, U3BICUCHHUE
€r0 TOJIE3HBIX CBOMCTB (€CIM 3TO HEOOXOIUMO JAaBHOCTHOMY BIIAJIENBITY ),
U, BO-BTOPBIX, HajJIe)Kalllee MCIOJHEHNE BCEX CBS3aHHBIX C UCIIOJIb30Ba-
HUEM U COJEp)KaHHEM BeIM. O0S3aHHOCTEH, BKIIOYAs OOCITy>KHBaHUE
HMMYILIECTBA, MOJ/ICPKAHUE €ro B HAJUISKAIIEM COCTOSHHUH, HE JIOITyCKalo-
IIEM yXYALICHUS WM TOPYH MMYIIECTBA, B TOM YHCIJIC HCIIOJHEHHUE pa3-
JMYHOTO poja IMyONMYHBIX 00A3aHHOCTEH, CBA3aHHBIX C HCIOJIb30BAaHUEM
HMYILIECTBa, €CJIM TAaKOBbIE UMEIOTCS (HApUMep, YIUlaTa HaJlorOB, CTPaxo-
BaHUC HMYIIECTBA, COOJIOACHHE MEp OOIIECTBEHHON OE30MacHOCTH MPH
€ro HCHOJIb30BAaHUM M T.II.), UCIIOJHSS KOTOpPbIE, JaBHOCTHBIA Biajeierl
OCO3HAET NPUHAJIEIKHOCTD BEI HHOMY, HE H3BECTHOMY €MY JIHILY.

Tperbum ycnoBueM, HEOOXOIUMBIM JUIS HCIOJIB30BaHUS HpHOOpeTa-
TEJIFHOHM JaBHOCTH B Ka4eCTBE OCHOBAHUS PHOOPETEHMS MpaBa COOCTBEH-
HOCTH, Kak cienyer u3 Hopm ct. 235 'K, siBisiercst pakT OTKpHITOrO Biia-
JACHUA UMYIIIECTBOM. AHaJ’IPI?:PIpyeMOG YCJIOBUEC IIIABHO BBITCKACT M3 BTO-
pOro ycioBHS, T.€. U3 JOOPOCOBECTHOI'O BJIAJCHUS, KOTOPOE JOJDKHO OBITH

OTKPBLITBIM, SBHBIM IUJIsI BCEX OKPYIKAIOMIMWX, B TOM YUCIC JId ﬂeﬁCTBH-
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TEJIHOTO COOCTBEHHMKA MMymiecTBa. OTKPBITOE I BCEX OKPYXKAIOMINX
BJIaJICHHE, B TOM YHCJIE M MCIOJHEHHE CBSI3aHHBIX C ATHM O0S3aHHOCTEH,
yKa3bIBaeT Ha OTCYTCTBHE y (HaKTHMYECKOTO BIIAJIENbla HAMEPEHHUSI CKPBITH
Belllb OT €€ COOCTBEHHUKA C LEIbI0 HeJ0OpPOCOBECTHOTO MPUCBOEHUS U
CBUJIETENILCTBYET O €ro BOJIE, HAIPABIEHHOW Ha BO3BPAT MMYILECTBA JEi-
CTBUTENIBHOMY COOCTBEHHHKY B ciydae ero oOHapyxeHus. CoriacHo
cnpasernuBoMy yrBepxkaeHuio K.M. CkimoBckoro, «TpeOOBaHIE OTKPHITO-
CTH BIaJICHUSI OOHApY)XHMBaeT CTPEMJICHHE COXPAHUTh B ITOM HHCTHUTYTE
0ajaHC MHTEpPECOB M JIaTh TapaHTHUH COOCTBEHHMKY JJIsl OTHICKaHUS Be-
u» . TIpu 3ToM (akTHuYecKmil Biajenen, 4To BepHO oTMeuaer H.H.
ABepUeHKO, HEe 0053aH IMOCTOSIHHO COBEPIIATh JCHCTBUS, AEMOHCTPHUPYIO-
mue (akTHueckoe BIaJEHUE, a BECTH ce0sl B OTHOIICHWH OECXO3SHHOTO
MMYIIECTBA B OBIICIPUHSATHIX PAMKax .

B orimume OT IaBHOCTHOTO BIaJENbIa, A00POCOBECTHBIM MpHOOpeTa-
TeNb, CYUTAIONINH ce0si COOCTBEHHUKOM MMYIIECTBA U TO3UIIHOHUPYEMbIH
TaKOBBIM B IIPEJCTABICHUHU MHBIX CYOBEKTOB IPa’KIaHCKOTO MpaBa, OcyIle-
CTBJSIET BJIaJ€HHE BEIIBIO MO COOCTBEHHOMY YCMOTPEHHIO M HE 00si3aH
auIIMpoBaTh BIaACHNE €10, a (aKTHIECKH, €CIIM eMy OYZET YroiHO, Aaxe
MOXET HaMEPEeHHO CKPBIBaTh (DakT MPHOOpETeHHS MMYIIECTBA OT OKpY-
XKAIOIIMX, YTO HE OKa3bIBACT BIMSHHA HA €T0 MOJOKEHHE Kak JoOpocoBe-
CTHOTO IpHOOpeTaTens.

Bo3ppammasichk kK HOHATHIO JOOPOCOBECTHOTO BIAAEHHMS, CIEAYeT OTMe-
TUTBh, YTO €TO COJAECPKAHUE COCTABIISET:

— BJIQ/ICHHE BEIbIO, ITOCTYNHBLIEH B (haKTHUECKOE BIIAJICHUE JINIA BHE
CBSI3U C COBEPIICHNEM IIPAaBOHAPYIICHHUS;

— BIIAJICHNE, OTKPBITOE IJISl BCEX CYOBEKTOB I'Pa’kAaHCKOTO 1TPaBa;

— OT KOTOPBIX HE CKpbITa HHPOPMAIHS O TOM, 4TO (DaKTHYECKUil Biaje-

JICH UMYIIECTBA HE ABJIACTCA €TI0 COGCTBGHHI/IKOM, YTO ABJIACTCA OOIIOJ-

> Cxnosckmit K.M. — Ykas. cou. — C. 185.
76 Ipascanckoe npago: Yue6.: B 3-x . / Tlox pen. A.IL Cepreesa. — M.: TK Ben6u, 2008. — T. 1. — C.
650.
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HUTEIILHON TapaHTHH BO3MOKHOTO OTBICKaHUS TAKOTO MMYILECTBA €0 JeH-
CTBUTCJIBHBIM CO6CTB€HHI/IKOM;

— BJIaJICHUC YYXKXUM HUMYIIECTBOM B CBOEM M HHBIX Cy6'beKTOB BOCIHIpH-
STUM KaK CBOMM, T.C. HaJUIE)XKallle MCIIONHIS BCE CBA3AHHBIE C 3THM 00s-
3aHHOCTY;

— OTCYTCTBHE y JTaBHOCTHOTO BIIaf€Nblla CBEJCHUI O JIECHCTBUTEIHLHOM
CcOOCTBEeHHUKE MMYIIIECTBA.

B aT0ii cBs3M Henb3s cornacuThes ¢ yrBepxkaenuem P.C. bessenko, mo-
HUMAIOIIUM TI0JT JOOPOCOBECTHBIM BIIAAEIIBIIEM TOTO, «KOTOPBINA IOJaraet
ce0st cOOCTBEHHMKOM BEIM, HO HE SIBISICTCS MM I10 IPUYNHE HAJIUYHS Jie-
(eKTa B IPaBOBOM OCHOBAHMM MPHOOPETEHHs BEIIMy» . ITOT yUeHBIil, TaK
xe kak ¥ FO.K. ToincTolf, cMeman MHCTUTYTHI MIPHOOpETaTeNFHON TaBHO-
CTH M TOOPOCOBECTHOTO NMPHOOPETEHUsI, HOPMBI KOTOPOTO KaK pa3 M Mpe.-
M0JIaraloT HAJIMYUE IPABOBOTO OCHOBAHUS - IIOCTYIICHUS] MMYIIECTBA BO
BJIaJICHUE, HO C OIpeAeiIeHHbIM JedekToM. HopMbl ke mpuoOpeTaTenbHOi
JTABHOCTH, OIOCPEAYIOlIe NPHOOpETeHHe IpaBa COOCTBEHHOCTH HETO-
CpE/ICTBEHHO Ha Oecxo3sifHOe MMYIIECTBO, YTO CIIEAYET U3 HOPM CT. 226
I'K, kakoro-nm6o 1paBoBOTO OCHOBAHMS ITOCTYIUICHHSI HMYIIIECTBA BO BJIa-
JICHUE JTaBHOCTHOTO BJIQJICNbIAa HE MPEAIOIaraoT, Ha000pOT, yKa3bIBAIOT
Ha €0 OTCYTCTBHE U yCTaHABIMBAIOT HEOOXOIMMOCTh OCO3HAHHS 1aBHO-
CTHBIM BJIaACIIBLICM (baKTa BJIAACHUSA ‘Iy)KOﬁ BCHIBHO.

CrnenoBarenbHO, Takue Ha3BaHHBIE B CT. 235 'K ycnoBus 1aBHOCTHOTO
BIIaJICHMS], KaK BJIQJICHUE OTKPHITOE U BIAJCHUE UY>KUM MMYIIECTBOM Kak
CBOUM COOCTBEHHBIM, CIIEAyeT NPU3HATh COCTABJIAIOIMMH TaKOro yCJo-
BUS, KaK BIaJEHUE HOOPOCOBECTHOE, KOTOPOE HE MOKET OBITh MPU3HAHO
TaKOBBIM 0€3 €ro OTKPBITOCTH IS BCEX, a Takke 0€3 HaUIeKaIero OTHO-
IICHUS K 9y’>KOMY MMYIIECTBY, TO3BOJIAIONIETO COXPAHUTH €ro I cobCT-

BEHHHUKA B cllydae 0OHapy>KeHUS TaKOBOTO.

"7 Mpaxtuka npumenenns Tpaxganckoro koxekca PM: Yactu nepsoii / ITox pex. B.A. Benosa. — M.:
IOpaiir-Hspnat, 2009. — C. 442-444.
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UeTBepTHIM yCIOBHEM IPUMEHEHHUS MPHOOPETATENEHOW JaBHOCTH B Ka-
YEeCTBE OCHOBAHUS IPHOOpETEHHsI MpaBa COOCTBEHHOCTH SBJISIETCS (aKT
HEIPEephIBHOTO BIaJIeHUs OECXO3SIHBIM HMYIIECTBOM TOOPOCOBECTHO H,
CIEeI0BATENIBHO, OTKPHITO, B TEYEHUE BCETO YCTAHOBICHHOIO CPOKA, BKIIO-
yasi OTHOILLUEHHUE K BELU KaK K CBOEH, MOHMMasi, 4YTO OHA MPUHAAJIEKUT Ha
IpaBe COOCTBEHHOCTH IPYTOMY CYOBEKTy I'pa)KIaHCKOTO IpaBa.

IIpuMEHUTENBPHO K aHAIM3UPYEMOMY IPHU3HAKY IOJ HENPEPHIBHOCTHIO
BJIaJICHUS CJeyeT MOHUMAaTh Ipollecc (pakTHueckoro odnamaHust Gecxo-
3SIAHOM BEIIbIO, HAXOAIICHCS B HEMOCPEACTBEHHOM (haKTHUECKOM BJajie-
HUM JJABHOCTHOTO BJIaJIEIIbIIa BECh HEOOXOJUMBIN JJIsl IPUMEHEHHsI TPHO0-
peTaTeNnbHOM JaBHOCTH NMEPHUOJ BPEMEHHU, B T€UEHHE KOTOPOTO BEIb HE
JOJDKHA (haKTHYECKH IMepeaBaThCcsl BO BIaJeHNUe Apyroro numa. [Ipu stom
cleqyeT MPU3HATh TOT (aKkT, YTO FOPUANICCKOE, HO HE (PaKTHUECKOE BHI-
OBITHE UMYIIECTBA U3 BJIAJCHUS JAaBHOCTHOTO BIIAAETBIIA, & UMEHHO, ITepe-
Jlaya UM II0 JO0rOBOPY MM MHOMY IIPAaBOBOMY OCHOBAHMIO IOPUAMUYECKOM
COCTAaBIIAIOLIEH IIPABOMOYMS BJIAJICHUS HE BIIEYET IEpEpbIBA Biajcibye-
CKOW JTABHOCTH IPH YCIOBHH, YTO (PAKTUYECKUM BJIAJCIBIEM BEIIH OCTa-
eTcs JaBHOCTHBIA Biajenel. VIMeHHO o TakoMy ITyTH TOMLIa CyneOHas
npakTuka B Poccuiickoi (Deﬂepaunnm.

Bwmecte ¢ Tem, Hammgue y (aKTHYECKOTO BIAJAEIbIa JIETUTHMHOMN BO3-
MO>XHOCTH 110 II€peade FOPUIUYECKON COCTaBJIAIOLICH ITPaBOMOYMs Bila-
JICHUSI OECXO35IHON BelbI0 APYroMy JIMILy MO KakoMy-JHOO HpaBOBOMY
OCHOBaHMIO (IIPaBOBOMY THTYIY) CJIEIyeT IPH3HATh CIIOPHBIM, a TOYHEE,
IIPOTUBOpEYALIMM OOIIEMY CMBICIy M IpeIHa3HAYEHHIO IPakKIaHCKOTO
1paBa, HOPMbI KOTOPOrO0 NIPENyCMaTPUBAIOT BO3MOXHOCTH JIETMTHUMHOM
mepeady TONBKO TeX MpaB, KOTOPBIMU CYOBEKT HETOCPEICTBEHHO 00aa-
€T Ha 3aKOHHOM OCHOBaHMH. Tak, B COOTBETCTBUH ¢ HOpMamu cT. 210 T'K

IIpaBOMOYMSA BJIIAACHUA, TOJIB30BAHUA U PACHOPSHKCHUS BCUIBIO IPpHUHAIIC-

™ Cwm.: TpakTuka npumenenus I'paxnanckoro konexca P®: Yacru nepsoii / [ox pen. B.A. benosa. —
M.: IOpaiit-U3nar, 2009. — C. 441-442.
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KaT COOCTBEHHUKY, KOTOPBIA MOXKET IepeaTh NX HHOMY JIMITy IO OCHOBa-
HUSM, ITPEIYyCMOTpPEeHHBIM HOpMamu ['K.

[TpumeHHUTENBEHO K CYOBEKTY, BIaJerolieMy OeCXO3siHOH Belblo /10
MIPU3HAHUSA 32 HUM IpaBa COOCTBCHHOCTH Ha Hee, CIICAyeT yKa3aTh Ha OT-
CYTCTBHE Y HEro BEUIHbIX IPaB B OTHOLUEHUM Takoro umyiecrsa. CooT-
BETCTBEHHO, BCE COBEpIICHHBIC JABHOCTHBIM BIIAZEIIBIIEM CICIKH, HAIIpaB-
JICHHBIC Ha OTYY)KJICHHE BCEX WJIM YacCTH IPABOMOYHMH COOCTBEHHHKA, CIie-
IyeT KJIacCU(UIIMPOBaTh KaK HECOOTBETCTBYIOIINE YCTAHOBICHHOMY TIpa-
BOTIOPSIIKY M aOCOJIOTHO HeNeHCTBUTENIBHBIE COTJIAaCHO HOpMam cT. 169
I'K, Ha 49TO, B yacTHOCTH, OOpamaetT BHuManue K.1. CKIIOBCKHit .

B oTiunuune oT HE3aKOHHOM Mepeaayu I0PUINIECKON COCTaBIIAIONIEH Bia-
JneHnus (PaKTHIECKYIo Tiepeiady Belld HHOMY CyOBEeKTY TPakJaHCKOTO TIpa-
Ba, KaK COIPOBOXKIAEMYIO, TAK U HE COMIPOBOXKAAEMYIO Iepenadeii IopuIu-
YECKOU, cleayeT MpHU3HaTh OCHOBAHHWEM JIJISL TIEpephIBa TEUSHUS AaBHOCT-
HOTO CPOKa, CMBICJI B YCTAHOBJICHHH KOTOPOTO COCTOUT B TIPEOCTABICHUH
COOCTBEHHUKY BEIU JOCTATOYHOrO BPEMEHHU, YTOOBI MPUHITH HEOOXOIH-
MBIE MEpHI K €¢ OThICKaHUI0. BMmecte ¢ TeM, akThyeckas nepejada uMy-
IIECTBA TPETHEMY JIUILY MOXET HOCITY)KUTh MPETSATCTBUEM JIJISI OTHICKAHHS
COOCTBEHHHKOM CBOETO HMYIIECTBa ¥, COOTBETCTBEHHO, HHBEJIHPOBATH
MpegHa3sHAYeHHEe WHCTUTYTa IpHOOpeTaTenhHoil maBHOCTH. Kpome Toro,
nepenaya BEIIU JAPYroMy JHUILy, HAIPUMEp, IJIS XpPaHEHHs] WU XO3AUCT-
BEHHOTO HCIIOJNB30BaHUs HapyllaeT TpeOOBaHHE OTKPBHITOCTU BIAJCHHUS.
[IpuBeaenHoe yTBep)KJIE€HHE OCHOBAHO Ha TOM, YTO JIMIO, MOJy4YUBIIECE
BElIb OT JAaBHOCTHOTO BJAJICNbIA, HE SBJISAACH TAKOBBIM, HE 0053aHO CO00-
oIaTh O CBOEM BIIAQJICHUH OKPY)KAIOMINM U, (JaKTUIECKH, MOXKET XPaHUTh
MMYIIECTBO WJIM WCIONB30BaTh €0 CKPBHITHO. TakuM oOpa3om, B ciydae
(axkTHyeckoll mepesayr UMYyIIECTBa HHOMY JIMILy He COONIOJAl0TCsl HE0O-
XOJIMMBIE YCIIOBHUS IABHOCTHOTO BJIAJICHUS, UYTO SIBISIETCS MPEMSATCTBHEM K

HCIIOJIB30BaHUIO HpHO6peTaTeJ’ILHOﬁ JaBHOCTH B KadCCTBC OCHOBAHMHA

" Cxnoscxuit K.H. — Ykas. cou. — C. 194-195.
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proOpeTeHus paBa COOCTBEHHOCTH Ha TaKyIO BEIIb.

ITaTeIM yCITOBHEM MPUMEHEHHUS MPHOOPETaTEIbHONW JaBHOCTH B KayecT-
BE OCHOBaHHs NPHOOPETEHUs] MpaBa COOCTBEHHOCTH SIBIISIETCS HEOOXO/H-
MOCTH BJI3JICHHs BEIIbI0 B COOTBETCTBHHM C yKa3aHHBIMH BBIIIE TpeOOBa-
HUSIMH, B Te€UEHHUE INperycMoTpeHHoro Hopmamu cr. 235 T'K cpoka, T.e.,
KaK yKa3bIBaJIOCh BBIIIE, B CITyYae BIAJCHUS JBIKHMMON BEIIbIO — IISATH JIET,
B CJTydac BJIaJICHHUS HEIBIDKUMOH BEIIbIO — MIATHAALATH JIeT. TedeHue cpo-
Ka, HE0OXOAMMOTro JJIs NMPHUMEHEHHS NPHOOpeTaTelIbHOM MaBHOCTH, IO
o0mieMy IMpaBUIy, HAUMHACTCA C HOJS 4YacoB JHS, CIEIYIOIIETO 3a THEM
(haKTH4YECKOr0 MOCTYIICHUS BELIM BO BJaJCHUE JaBHOCTHOTO BIIaJIEIIblIa,
YTO COOTBETCTBYET TpeboBaHusM HOpM cT. 192 I'K. Onnako Hopmamu 11. 4
cT. 235 I'K ycraHOBJICHO UCKITIOUCHHE U3 MPUBEICHHOTO O0IMIEro MMpaBuia,
HalpaBJIeHHOE HA 3alIUTY NpaB COOCTBEHHHKA BEIIH, BBHIOBIBIICH M3 €T0
BJIaJICHUS IOMUMO €TO BOJIH, HAIIpUMEp, YKPaAeHHOH y Hero. B coorerct-
BHU C YCTaHOBJIEHHBIM HCKJIIOUYEHHEM T€UCHHE CPOKa NMPHOOpETaTeNbHON
JIABHOCTH B OTHOILEHHUHU BeIIEH, KOTOpblE MOTYT OBITh MCTPEOOBaHBI Y
(haKTHYECKOTro BIAjEbla MX COOCTBEHHHMKOM Ha OCHOBAaHMM HCKa 00 HC-
TpeOOBaHMM HWMYILIECTBA M3 UY)KOTO HE3aKOHHOTO BiaaeHHs (CTCT.
282-284 I'K u cr. 286 I'K), HaunHaeTcs He ¢ MOMEHTa (PaKTHIECKOTO II0-
CTYIJICHUS BEIIW BO BIAJCHUE JABHOCTHOTO BIIAJAENbIA, a HA CIIEAYFOIINH
JICHb TI0CJIe UCTEUYEHHUS NCKOBOH aBHOCTH, YCTAHOBIEHHONW HOpMaMH TIJia-
Bbl 12 'K my1s1 uctpeOoBaHusi COOTBETCTBYIOLIETO UMYIIIECTRA, T.€., 0 00-
1ieMy MpaBUTy, IO UCTEYEHUH TPEX JIET CO AHA, MPU3HAHHOIO JHEM Haua-
JIa TEYEHUS JaBHOCTHOTO CPOKa.

VYuuteiBas TOT (aKkT, YTO NPHUMEHEHHE NPHOOPETaTeNFHOW aBHOCTH,
0COOCHHO B OTHOIIICHWH HEIBIDKHMMOTO MMYIIECTBA, CONPSDKEHO ¢ HEOOXO-
JVIMOCTBIO BIIQJICHUS MM B TEUEHHWH JIOBOJIFHO NPOIOJDKHUTENFHOTO CPOKa,
HOpMEI 1I. 3 cT. 235 T'K npenocTaBisioT JuIly, KOTOPOE CChUIAeTCS Ha J1aB-
HOCTbh BJIQJICHUS], IPUCOEANHUTL KO BPEMEHHU CBOETO BIIaJICHUS BCE BpeMsl, B

TEUCHUEC KOTOPOT'O0 3TUM UMYHICCTBOM BJIAJIC]I €r0 MPaBONpEANICCTBEHHUK,
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YTO CIEAyeT paccMaTpHBaTh KaK HEKOTOPOE HMCKIIOYEHHWE W3 IMpaBHia He-
MIPEPHIBHOCTHU BIIAJICHNA, yCTaHOBIEHHOTo HopMmami 1. 1 ct. 235 T'K. B co-
OTBETCTBUHU C yCTaHOBJICHHbIM HopMamu 1. 3 cT. 235 T'K, uckmouyeHuem
TIPY pa3pelIeHny BONpoca O MPUMEHEHHH NPUOOpETaTeNbHOM JaBHOCTH He
NIPUHAMAETCS. BO BHUMaHUE (DAKT BIAJEHHS BEIIbIO HECKOJIBKUMH CyObeK-
Tamu, KOTOpbIe B OTHOWICHHH TaKOM BEIIH SIBJISIOTCS CyOBEKTaMHU IIPaBoO-
MIPEeeMCTBa.

Kpowme toro, Hopmsr ct. 1144 I'K npumgaror ct. 235 I'K obpaTHyto cuiy,
IpeaycMaTpuBasi BO3MOXKHOCTh MCIIONIB30BAHUS MPUOOpETaTeIbHON naB-
HOCTU U B TOM ClIy4yae, KOIJa BJIaJ€HHE, COOTBETCTBYIOIIEE PACCMOTPEH-
HBIM BBIIIE YCJIOBHM, Hadanochk 10 1 uronst 1999 r., T.e. 10 BCTyIIEHUS B
cuny 'K u mpomoykuiiocs mocie yKa3aHHOH JaThl, 9TO TaKXKE UMEET Me-
cro B 'K Poccwuiickoit @eneparnyn, 1 HarpaBlieHO Ha CTaOITH3AINIO TPaXK-
JAHCKO-TIPABOBBIX OTHOIICHMH, YYacTHe ‘B KOTOPBIX OecCyOBEKTHOro
HMMYIIECTBA HE MPEII0Naraercs.

Bwmecte ¢ TeMm, cienyer oTMeTuTh, 4To HOpMHI cT. 1144 T'K npotuso-
pedat HopMmaMm cT. 104 KoHCTUTYyIMH, COrTacHO KOTOPBIM 3aKOH HE HMEET
00paTHOM CHIIBL, 32 HCKIIIQUCHUEM CIIy4aeB, KOrJa OH CMATYaeT WIK OTMe-
HSIET OTBETCTBEHHOCTD TPAXK/IAH.

Kak crenyer u3 conmepxanus HopM cT. 1144 T'K, orn He mpenycmarpu-
BAIOT HU CMATYEHUs, HU OTMEHBI HaKa3aHM, YTO HCKII0YaeT BO3MOKHOCTD
NIpUAaHKs YKa3aHHOW cTaTbe 0OpaTHOM CHIibl. YKa3aHHOE HECOOTBETCTBHUE
3aKperuIeHo Takke B cT. 67 3akona Pecriyommku benmapyces ot 10 siHBaps
2000 r. «O HOpMaTHUBHBIX NPaBOBBIX akTax Pecmybnuku bemapyce», HOp-
MBI KOTOPOH PacCIIMPUTENBHO TOJNKYIOT IpHUBENCHHYI0 HOpMy Konctuty-
II1H, 9TO, [0 HAIIEMy MHEHHIO, HEAOITYCTHUMO.

ITocnenHuM, mECTHIM, YCIOBHEM MPHUMEHEHHS NIPHOOpETaTeIbHON JaB-
HOCTH SIBIISETCS 3aKpervieHHoe B cT. 226 'K TpeboBanue 0 ee NpuMeHEHHH
TOJIBKO K T€M CIIy4asM BIIaJICHHsI OECXO3SHHBIMH BEIllaMH, K KOTOPBIM He

MOTyT OBITE MMPUMEHCHBI HOPMEI O an06peTerm nmpaBa COOCTBEHHOCTH Ha
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BEIIH, OT KOTOPBIX cOOCTBeHHMK oTKa3aics (ct. 227 I'K), o Haxoake (CTCT.
228-229 T'K), o 6e3nan30pHbIX ®HUBOTHBIX (cTcT. 231— 232 T'K), 0 kiane
(ct. 234 TK), 00 aHTHKBapHOM, HCTOPUYECKOM OpPYKHHM M Ooerpumnacax,
MHOM BOODY)KEHHH WJIH BOGHHOM Texuuke (ct. 234' TK), uto, moguepkHem
elle pa3, yKasblBaeT Ha BO3MOXKHOCTH IIPUMEHEHUsI HHCTUTYTa IprodpeTa-
TETPHON MaBHOCTH K OecXO03sSHHOMY HMMYIIECTBY, T.C. BEIIaM, HE HMEIO-
oMM COOCTBEHHHMKA, COOCTBEHHHMK KOTOPBIX HEW3BECTEH, MM BEIIaM, OT
mpaBa cOOCTBEHHOCTH Ha KOTOpBIE COOCTBEHHHUK OTKasaics. Hemocpenct-
BEHHO IIpHUBEJeHHOE TpeboBaHue HOpM cT. 226 ['K B Haubombmeil creneHu
CBUJIECTENBCTBYET O NMPUHIUINAIBHOM Pa3IMdMU JIByX MUHCTHUTYTOB I'pax-
JIAHCKOTO TIpaBa: NMpHOOpPETaTeNbHON AaBHOCTH M JOOPOCOBECTHOTO IpH-
00peTeHNs, UMCIOIIM Pa3HOE CONEpXKAHWE W MpeIHAa3HAaYCHHE, HO OIHY
[IeNTb — CO3JIaHNe MaKCUMAalbHO CTAOMIBHBIX YCIIOBUH pa3BUTHUS TpaXkIaH-
CKOTO 000poTa.

B monTBepxieHne MpUBEICHHOTO Te3UCa CIEAyeT MPOBECTH CpaBHEHHE
CIIOCOOOB 3aIMTBI CBOETO BIIaACHHS, TIPEIOCTABICHHBIX JaBHOCTHOMY Bila-
JIeTIbILy U IOOpPOCOBECTHOMY NPUOOPETATEIIO.

Tak, 1aBHOCTHBIM BIaJeiel, B COOTBETCTBUM C HOpMaMmu M. 2 cT. 235
I'K, no momeHnTa mproOpeTeHus mnpaBa cOOCTBEHHOCTH Ha BEIIb C IpHUMe-
HEHHeM proOpeTaTeNbHON JaBHOCTH MMEET IPaBO HAa 3aIIUTy CBOETO
BIIAJICHUSI MIPOTHB BCEX TPETHUX JIHI, 3a MCKIIOUEHHEM COOCTBEHHHKOB
HMYyIIecTBa M MHBIX TUTYJIBHBIX BiajienblieB. TakuM oOpa3oM, HOpMaMH
I'K nmaBHOCTHOMY BIaJeNbIly IPEJOCTABIECHO MPaBO TaK Ha3bIBA€MOH Bia-
JIeTIbYECKOI 3alUThl, WM 3aIIUTHl CBOEr0 (D)aKTHMYECKOTO Biajeibla OT
MOCATATeIbCTB BCEX MHBIX JIUI], HE MMEIOMNX B OTHOIICHHH KOHKPETHOM
BEIIH KaKOTO-THO0 MPaBOBOTO TUTYIIA.

IIpoTuB Bo3pakeHUsI COOCTBEHHMKA WIJIM WHOTO THUTYJIBHOTO BIIAfeibIla
JIABHOCTHBIH BIIaJieJIel] MOXKET 3alLUTUTHCS JIUIIb UCTEKIIEH UCKOBOM JaB-
HOCTBIO, B NEPUOJ TEYEHUs] KOTOPOIl MpEeabsSBIEHUE COOTBETCTBYIOLIETO

HCKa O3Ha4YacT MNPUHYIAUTECIHBHOC (B Cy[[eGHOM nopﬂzu(e) IMMpCKpalecHue
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(haKTHIECKOTO BIAZCHUS M BO3BPAT MMYIIECTBA €r0 3aKOHHOMY BIaJEIb-
uy. IIpy 3TOM HCTedYeHHE IaBHOCTHOTO CpOKa 3allMIIAeT JaBHOCTHOTO
Bjlag€Jiblia TOJIBKO JIMIIb OT FOPUCAUMKIHOHHBIX HpHTH?;aHHﬁ TUTYJIBHOTO
BJIaJIEJIblIa, YTO HE MCKIIIOYAET U3BSITHE UMYIIECTBA U3 (PAKTUUECKOTo BIIa-
JICHUSI TaBHOCTHOTO BJIAJIeNblia IyTeM, HallpuMep, 3aXBaTa, HHOTO (aKTH-
YECKOrO 3aBIaJCHUSI COOCTBCHHHKOM. B TakoM ciryyae JaBHOCTHBII Bila-
Jieriel], He IPHOOpPEeTIIHi TpaBo COOCTBEHHOCTH Ha BEIIh B CHIIY NPHOOpe-
TaTEeIILHOU JaBHOCTHU, HEC CMOXKCET HCIIOJIb30BATh KaKue-1Iu00 JEeruTHUMHBIE
Cp€acCTBa 3allIUThI B CUJTY OTCYTCTBUA Y HECTO ITPABOBOI'O TUTYJIa B OTHOIIEC-
HUM TaKoW BELIM W, CIEJO0BAaTENbHO, KaKMX-TH0O0 NPaBOMOYHMH B €€ OTHO-
LIEHHH.

B oTnmume OT AaBHOCTHOrO BiaJeNbIla JTOOPOCOBECTHBIN IprnoOpera-
TeJb, 110 O0ILIeMy IPaBHITy, B Clydae MpPEABSIBICHHS K HEMy HCKa 00 Hc-
TpeOOBaHNHU MMYILECTBA B MOJIb3Y €r0 COOCTBEHHUKA UMEET BO3MOXKHOCTD
IIPOTUBOIIOCTABUTH CO6CTBGHHI/IKy CBOIO }IO6pOCOBeCTHOCTB, YTO ABJISCTCA
MIPEISITCTBUEM K M3BSATHIO UMYIECTBA OT JIOOPOCOBECTHOTO MpHOOperare-
1151 (mospoOHee 00 3TOM cM. TJIaBy 22 HACTOSILETO U3AaHKA).

Takum 00pa3om, pa3iIHMUHBIE CHOCOOBI 3alIUTHI CBOETO BIIAJICHUS CIIe
pa3 TMOATBEPXKAAIOT HEOOXOAWMOCTh NPHHIMNUAIBHOTO Pa3TPaHWICHUS
WHCTUTYTa HPUOOPETATENbHON AABHOCTH W MHCTHTYTa J10OPOCOBECTHOTO
puoOpeTeHus.

Jlanee paccMOTPUM MPOU3BOHBIC OCHOBAHHS MPHOOPETCHHUS paBa coo-
CTBEHHOCTH OJIHMUM CYOBEKTOM, OJHOBPEMEHHO CIyXallue, Mo olmemy

MpaBuily, OCHOBAHHEM €TI0 MPEKPAILICHUA Y APYTOTO Cy6’LCKTa.

6.3. ITpousBoiHbIe OCHOBAHHUS NMPHOGPETEHNUsI NPABA COOCTBEHHOCTH

K OPOU3BOAHBIM OCHOBAHHAM HpI/IO6peTeHI/I$[ npaBa COOCTBEHHOCTH OT-

HOCAT: I€peaavy UMYIIECTBA IPU pEOpraHn3alnuu U JIMKBUAALINU OpraHu-
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38U CO CTaTycoOM IOPHAMYECKOTO JIMIA, HACIEACTBEHHOE IIPaBOIIpe-
€MCTBO, Ilepe/iady BelIu 110 JIOr0BOpY, 0OpallieHHe B3bICKaHHS Ha UMYIECT-
BO MO 00513aTENBCTBAM, OTUYKJCHUE UMYIIECTBa, KOTOPOE B COOTBETCTBHH C
MIPABOBBIMH HOpPMaM{ HE MOXKET NpHHAJJIeKaTh JAaHHOMY JIMILY, OTUY>KIe-
HHUE HE/IBI)KUMOTO MMYILIECTBA B CBSI3M C M3BATHEM 3€MEJIBHOTO Y4acTKa,
BBIKYIl O€CXO3SICTBEHHO COIEPKHUMBIX KYJIbTYPHBIX LEHHOCTEH WM JO-
MAIIHUX XUBOTHBIX, PEKBU3UIINIO, KOH(PHUCKALUIO, TPUBATU3ALNIO, HAIIHO-
HaJTN3AIIHIO.

OTIMYUTENBHON O0COOCHHOCTHIO TPOU3BOIHBIX OCHOBAHHM MpuoOpeTe-
HUSI TIpaBa COOCTBEHHOCTH SIBJISIETCS TO, YTO KaK UMYILECTBO, TaK U IPaBO
COOCTBEHHOCTH Ha HETO IEPEXOJNT K HOBOMY COOCTBEHHHUKY OT KOHKPET-
HOTO CyOBeKTa, 00JIaIaI0IIEero 10 MOMEHTA OTUY)KJCHHUS NMYIIECTBA B €TO
OTHOUICHHH MIPAaBOM COOCTBEHHOCTH. B 3TOM CBS3M, B OTIENBHBIX CITydasx,
coJiepkaHKe TIpaBa COOCTBEHHOCTH HOBOTO COOCTBEHHHMKA MOXET 3aBHCETh
OT cofiep>KaHUs MIpaBa COOCTBEHHOCTH IIPEABIIYIIETO COOCTBEHHUKA, OBITH
00YyCIIOBIICHO M, OOPEMEHEHO MpaBaMy TPETHETO JIMIlA Ha UMYIIECTBO, Te-
peuiesiiee K HOBOMY COOCTBEHHHKY, YTO HE CBOWCTBEHHO NEpBOHAYAIIb-
HBIM OCHOBAaHHUSIM INIPHOOPETEHHs] IpaBa COOCTBEHHOCTH, CBOOOIHOTO OT
mooOHBIX oOpemeneHnit. Takum 00pa3oM, CyOBeKTy TPaKAaHCKOTO TIpa-
Ba, MPHOOPETAIONIEMY IPABO COOCTBEHHOCTH Ha MMYIIECTBO 10 OJHOMY H3
MIPOM3BO/IHBIX OCHOBaHMH, MPEAIOJaraloluX BO3MOXKHOCTh Hepexoja K
HOBOMY COOCTBEHHHMKY BMECTE C HMYIIECTBOM HEKOTOPBIX OOPEMEHEHHH B
BHUJIE IIPaB TPETHHX JIUI] HA HETO, CIEAyeT YUUTHIBATh JaHHOE 00CTOSTEIb-
CTBO B ITPOIIECCE YYACTHSI B COOTBETCTBYIOLIMX TPAXKIAHCKO-IIPABOBBIX OT-
HOUICHUSIX.

Crnemyer OTMETHTB, 9TO B COOTBETCTBHH ¢ Ha3BanueM TiaB 15 I'K «IIpe-
KpallleHHue NpaBa COOCTBEHHOCTH», a TaK)KE€ Ha OCHOBAHUHM Ha3BaHUS CT.
236 'K «OcHoBaHMS mpeKpanieHus npaBa COOCTBEHHOCTH» M CAEIaHHOTO
€e HOpMaMH YKa3aHMsl Ha TO, YTO OCHOBHAsi Macca NPHYHCICHHBIX B HEel

OCHOBaHUU OMOCPECAYIOT MPUHYAUTCIBHOC H3BATUC HMYIIECTBA Yy cobcT-
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BEHHHKA, B IOPHINIECKON JUTEpaType BCe MEepeUnciIeHHbIe B II. 2 CT. 236
I'K npousBojHble OCHOBaHMs NMPHOOPETEHUs TpaBa COOCTBEHHOCTH KJac-
CUQHUUUPYIOT UCKITIOUYNTEIBHO KaK OCHOBAHUS NPEKpaIeHHsI ITpaBa coOCT-
BEHHOCTH"', UTO, 10 HANIEMy MHEHHIO, ABIIACTCS HEBEPHBIM.

Tak, ¢ TOYKM 3peHHs NPUBEACHHOH BBIIIE KiacCH(pUKAILMN aHAH3HpYe-
MBI€ OCHOBAHHS BO3SHHUKHOBEHHSI TIpaBa COOCTBEHHOCTH B LIEJIOM SIBILIOTCS
MIPOU3BOIHBIMH, FOPUANICCKUMH, MOTYT OBITH OOLTHMH, HO B OOJBIINHCTBE
CIIy4aeB SBISIOTCS JIMOO YaCTHBIMH, JTMOO MyOJIMYHBIM, OTHOCATCS K OCHO-
BaHUSIM JBYCTOPOHHETO AEHCTBUS (OAHOBPEMEHHO BBICTYMAIOLINM B Kaye-
CTBE MPABOINPEKPAIIAIOIIMX M IMpaBooOpasyromux). [IpumMeHuTeNnsHO K
TPAJUIMOHHON CHCTEME IOPHIMYECKUX (PaKTOB MPOM3BOAHBIC OCHOBAHHS
prOOpeTEeHUs MpaBa COOCTBEHHOCTH, B OOIIEM, CIEAYeT paccMaTpUBATh
KaK IpaBOMEpHBIC ACHCTBHSI, OTHOCAIIHNECS K IOPUIMYSCKUAM aKTaM, KJlac-
CUPUIIUPYEMBIM B OOJBIIMHCTBE CBOEM KaK aJIMUHUCTPATUBHBIN akT (pa3-
JIUYHBIC €T0 BUIBI), @ B OT/IENBHBIX CIydasx — KakK CeNKa.

W3 npuBeneHHON KilacCU(PUKAIIMOHHON XapaKTePUCTUKU OCHOBAHUH /U~
HaMUK{ OTHOLIEHUH COOCTBEHHOCTH CIIEJIyeT, YTO BCE 3aKpPEIUICHHBIC B II.
2 c1. 236 'K ocHOBaHMs OTHOCSITCSI OTHOBPEMEHHO U K IPaBOIpEKpaliaro-
OIMM, U K TIpaBOOOpa3yroOmuM IOpUINYECKIM (aKTaM, HAIpaBICHHBIM Ha
MpeKpalieHue mpaBa COOCTBEHHOCTH Yy OJHOTO JIMIA C OJHOBPEMEHHBIM
BO3HHUKHOBEHHEM IIpaBa COOCTBEHHOCTH Ha TO K€ MMYIIECTBO Y IPyroro
nura. JlaHHBIH TOAX0M K Kiaccu(UKAIMKA aHATH3HUPYEMbIX OCHOBAHHUN CO-
OTBETCTBYET OCHOBHOMY CMBICITy TPa)KIAHCKOTO IpaBa B IEJIOM, U IpaBa
COOCTBEHHOCTH B YacTHOCTH, HOPMBI KOTOPOTO HAIpaBJICHBI Ha IPEIOT-
BpaleHre BO3MOXXHOCTH CYIIECTBOBAHUS 0€CCyOBEKTHOTO NMYIIIECTBA.

Janee paccMOTpUM KaXI0€ W3 HA3BAaHHBIX BBIIIE TPOU3BOJHBIX OCHOBA-
HUH IPpHOOpETEeHNs TpaBa COOCTBEHHOCTH B OTAEIHHOCTH, B IIPOLIECCE YETO

OyayT NpUBEACHBI HEOOXOAMMBIC TOKA3aTEeIbCTBA TOTO, YTO KAXKIOC U3 3a-

80 Cwm., manpumep: Konbacuu JI,A. Ipaxmarckoe mpaso: OGmas gacts. — Mumck: ®YAnndopm,
2009. — C. 325-328; Konbacun JI.A. COOCTBEHHOCTD, IPAaBO COOCTBEHHOCTH: PEAIBHOCTD U CYXKICHHUS. —
Munck: Axan. MBJI Pecni. Benapycs, 2009. — C. 52-67.
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KperuieHHBIX B 11. 2 cT. 236 'K ocHOBaHMIA BRICTYHaeT KaK B Ka4eCTBE Ipa-
BOIPEKPAIIAIOLIEro, TAK U B KaUeCTBE MPaBOOOPa3yOLIEro IOPHIHIECKOTO
¢axra.

B cuy Toro, uTo mpoueaypsl IproOpeTeHHs paBa COOCTBEHHOCTH Iy-
TEM Iepelaull MMYIIECTBA TPH PEOPraHn3alyy WK JIMKBUIAINK OpraHHu3a-
IIMA CO CTAaTyCOM FOPHIMYECKOTO JHIIA, a TAKKEe IIyTeM HACIECICTBEHHOTO
MIPaBOIPEEMCTBA YPETryIHMpOBaHBl HOpMaMu MHBIX paszaenos ['K u, coorser-
CTBE€HHO, ABJIAIOTCA IPCIAMETOM pPACCMOTPEHHA B OTIACIBHBIX H3JaHHUAX,
JJIbHEHNIIIEMY PACCMOTPEHMIO B HACTOSLIEM U3JaHUH OHU HE noexar” .

1. Ilepedaua sewyu no 0ocosopy. OJHUM M3 CaMbIX PaclpOCTPAHEHHBIX
U, CIIeZI0BaTeNIbHO, Han0OoJIee YacTO UCIIONIb3YEMBIX CYOBEKTaMH IpakIaHC-
KOTO TIpaBa MPOM3BOJHBIX OCHOBaHUI MPUOOpPETEHHS IpaBa COOCTBEHHOC-
TH CIIelyeT NPU3HATH Nepeaady UMYIIECTBa 10 _I0rOBOpY. DTO 00ycioBie-
HO TeM OOCTOSTEIBCTBOM, YTO HEMOCPEICTBEHHO I'PAXKIaHCKO-TIPaBOBOH
JIOTOBOp, KakK TIPAaBOBOE CPEACTBO PEryIHPOBAHMS B3aWMOOTHOIICHHH
CYOBEKTOB TPa)XJIaHCKOTO MpaBa,. olloCcpeayeT HauOoblIiee KOJIMYECTBO
0OIIIECTBEHHBIX OTHOLIEHHH, BO3HUKAIOMINX B chepe TpakIaHCKOro 00o-
poTa, B TOM YHCIIE CBA3aHHBIX C IepeAadell MMyIIecTBa U IpaB Ha HETrO OT
OJTHOTO CyOBEeKTa rpaskAaHCKOTO IPaBa JPyroMy.

B 570} CBA3M aKTyanbHBIM AJI1 YYACTHUKOB JOIMOBOPHBIX OTHOLIEHUH, a
TaK)Ke TPEThHX JIHII, BKJII0Yast TOCYAApCTBO, ABSIETCA BOIPOC O TOM, C Ka-
KOT0O MOMEHTa Yy CTOPOHBI JIOTOBOpa, NMpHOOpeTarouiell Bellb, BO3HUKAET
IIPaBO COOCTBEHHOCTH Ha Hee. AKTyaJbHOCTh JAHHOTO BOIPOCA 3aKJII0Ya-
eTcsl, BO-IIEPBBIX, B TOM, YTO HEIOCPEICTBEHHO 00JIaIaTeNo IpaBa coOCT-
BEHHOCTH MPUHAJICKAT B IIOJHOM OOBEME IPaBOMOYMS COOCTBEHHHKA,
TTO3BOJISIIOINNE OCYIIECTBIIATH MOJHOIIEHHOE BKIIOUEHHUE BEIIM B XO3SHCT-
BEHHBIII 000POT, BO-BTOPHIX, B TOM, YTO, B COOTBETCTBUU C HOPMamH CT.

212 I'K, HenocpencTBeHHO 00JaaTens MmpaBa COOCTBEHHOCTH Ha BEIlb, 10

81 Cm., manpumep: Manbkosckuii U.A., Babumesnu C.C. FOpuanueckue JHIa; HayqHO-TIPAKTHUECKOE
HCCIIEIOBAHNE CYIIHOCTH M COBPEMEHHOTO MPABOBOTO MojoxkeHus: Monorpadms. — MuHck, MonoznexHoe,
2009. — C. 153-176; ManbkoBckuii M.A., Babumesua C.C. CyObekTsl IpakaaHckoro mnpasa: MoHorpa-
(ust. — Munck: Monogexuoe, 2010. — C. 280-303.
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o0meMy MpaBHIIy, HECET PHCK €€ CIyJalHOW THOeH, CIlydailHOH mopuw
WU CIy4allHOTO MOBPEXKACHUS, B-TPETbUX, COTJIACHO BEPHOMY yTBEpXK/ie-
Huto H.H. ABepuenko, HHTepec K 3TOMY BOIIPOCY «HMEETCs y KPEeAUTOPOB,
a TaK)Ke y TOCy/IapCTBa B JIMIIE HAJIOTOBBIX OPraHOB B CIIydasx oOpalieHus
B3bICKaHUsI Ha UMYILECTBO, TaK KaK BEIIECTBEHHBIH COCTaB MMYIIECTBEH-
HOW Macchl JIOJDKHHMKA ONPEIEISIeTCsl ¢ y4eTOM MOMEHTa Iepexojia Ipasa
COBCTBEHHOCTH MO COBEPUICHHBIM OTHYKIATETbHBIM CIECTKAMY" .

CrnenoBaTenbHO, TOYHOE OIpeesicHHEe MOMEHTAa BO3ZHMKHOBEHHS IpaBa
COOCTBEHHOCTH HECeT B cebe He TOJBKO IIPABOBBIC, HO U AKOHOMHYECKHE
TIOCJIEACTBHS KaK MO3UTHBHOTO (OECIpensiTCTBEHHOE BKIIIOUEHHE MMYIIe-
CTBa B XO3SIMCTBEHHYIO SKCIUIyaTallMi0), TaK M HEraTHBHOTO CBOWCTBa
(Opemst pacxon0B, CBA3aHHBIX C THOEIHIO MM MOBPEXKICHUEM BEIH, B3bI-
CKaHWE NMYIIECTBA 110 JJOJITaM).

CornacHo HopMmam ct. 224 T'K, mo obmemy mpaBuiy, IpaBo COOCTBEH-
HOCTH y TIpHOOpeTaTeNsl BeIIy 1O JIOTOBOPY BO3HHKAET C MOMEHTa ee (ak-
THYecKkoil mepemaun. TakuMm oOpa3om, rpaxaaHCKoe mpaBo PecryOnuku
Benapycp B kadecTBe 0Olero mojaxoja K ONpPEJENCHUIO Nepexo/ia Ipasa
COOCTBEHHOCTh Ha BEIllb IO JOTOBOPY YCT@HOBHJIO MOMEHT (DaKTHUYECKOH
nepefadu BEIM OT OTUYXXKIATens K mpuodperartenmto. HemocpenacTBeHHO
IIPY TaKOM IOAXOZE TPEThH JIHIA B OTHOLIEHUH OIPEAEICHHUS COOCTBEH-
HUKAa KOHKPETHOM BEIIM H3HA4aJIbHO MOTYT PYKOBOJCTBOBAThCS IIpaBU-
JIOM, B COOTBCTCTBHUU C KOTOPHIM CO6CTBCHHI/IKOM UMYIIIECTBA Npeamnojara-
ercst ero (PaKTUYECKUH BJIaJesiell, YTO CIY)KUT LEeNH CTaOWIN3alMu Tpax-
JIAHCKO-TIPAaBOBBIX OTHOILIEHHUH, CIIOCOOCTBYET YIIPOIIEHUIO B3aUMOOTHO-
LIEHNH YJaCTHUKOB I'PasKAaHCKOTO 000pOoTa.

Bwmecte ¢ Tem, HOpMEI cT. 224 TK mpenycMaTpuBarOT HEKOTOpPBIE HC-
KITIOYEHUSI U3 YCTAHOBJICHHOTO OOIEro MpaBMia, COTJIACHO KOTOPHIM, BO-

MIePBBIX, MHOM MOMEHT Iepexoja IpaBa COOCTBEHHOCTH HA BEIlb MOXKET

82 I'paxcranckoe npaso: Yue6.: B 3-x 1. / Iox pea. A.IL Cepreesa. — M.: TK Ben6u, 2008. — T. 1. — C.
656.
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OBITH OTPE/ENICH COTJAIIEHHEM CTOPOH (JIOTOBOPOM) JIMOO TMPaBOBBIMH
HOpPMaMH, 3aKPEIUICHHBIMH B 3aKOHO/IATEIbCTBE U, BO-BTOPBIX, y MPHOOpe-
TaTeNsl BEUIM IO IOTOBOPY 00 OTUYKAEHHH MMYIIECTBA, OAJIEKAIIETO ro-
CyJapCTBEHHOW pETHCTpalii, IPaBO COOCTBEHHOCTH, IO OOILIEMY NpaBH-
JIy, BOHHKAET C MOMEHTa ee ocyiecTsieHus. [Ipn aToM nHOIt MOMEHT rie-
pexona mpaBa cOOCTBEHHOCTH Ha BEIIb 0 OTOBOPY, IMOJIEKAIIEMY TOCY-
JApCTBEHHOW PETHCTPALH, MOKET OBITh ONpeAesicH IMPaBOBHIMH HOpMa-
MH, 3aKPEIUICHHBIMHU B 3aKOHO/IATEIILCTBE.

MmnepaTuBHBIN XapakTep HOpM II. 2 cT. 224 I'K He mpeamnonaraetr Bo3Mo-
YKHOCTb MX M3MEHEHHUSI 110 COTIIAILIEHHIO CTOPOH JJOTOBOPA.

YunTeIBas M3JI0)KEHHOE, MOXHO C/ENaTh BBIBOJI O TOM, YTO T'paKaaH-
ckoe npaso benapycu, kak, Bupouem, u Poccuiickoit denepanyu, B LEeIOM
MpeaycMaTpUBacT BO3MOXXHOCTh HCIOJNB30BaHUS TPEX CIIOCOOOB OIpese-
JICHWsT MOMEHTA Iepexoja MpaBa COOCTBEHHOCTh Ha BEIIb IO JOTOBOPY:
croco6 Tpamuiuu ((hakTHIeCKOW Tepeaadn), crmocod KoHceHcyca (ycTa-
HOBJICHUSI HTHOI'O MOMEHTA I10 COTJIAILIEHUIO CTOPOH), CIOCO0 PErHCTpalvy.

Cnocob mpaduyuu TpeaIoyiaraeT, 4YTo NpaBo COOCTBEHHOCTH Ha BELIb,
mepeaBaeMyr0 IO JIOTOBOPY, MEPEXOIUT K MPHOOPETATEINI0 B MOMEHT €€
(akTHUeCKOW Tepenady, 9To, KaKk yKa3blBaJOCh BBIIIE, YCTAHOBICHO HOP-
Mami cT. 224 'K B xadecTBe 00IIero mpaBuiia s Beliei, T0OrOBOPEI O Tie-
pelaue KOTOPBIX HE MOJJIEKAT rocyldapcTBeHHOW perucrpaimu. Crnocob
TPaJuIHH, KaK MPAaBUIIO, UCIOJIB3YETCs B MPOLECcCe 3aKITIOYCHUS U UCIION-
HEHHUS TaK Ha3bIBAEMbIX «PacHOPSIUTEIBHBIX JJOTOBOPOB, CaMO COBEpIIIe-
HHUE KOTOPBIX CBSI3BIBACTCS C IEpeiaveil BEIld M, NPeoNpeaeisis UX pe-
ATBHYO0 TIPUPOMY, MIEPEHOCUT MPaBO COOCTBEHHOCTH HAa BEIb C €€ OTUYXK-
natens Ha nprHobpeTaTens»™ . K TaknM 0roBopaM OTHOCSTCS BCE JIOTOBO-
PBIL, KIaccuuIpyeMble KaKk pealbHbIe, MOMEHT BCTYIIJICHHS B CHIIy KOTO-

PBIX U, CIe0BaTeIbHO, MOMEHT TIepexo/ia MpaBa COOCTBEHHOCTH Ha OTUY-

%3 Beno B.A. I'paxanckoe npaso: O6mas u Ocobennas yacts: Yueb. — Llentp I0pHudoP, 2003. —
C. 494.
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JK/TaeMyIO BeIlb CBS3aH HETIOCPEICTBEHHO C Mepeaadeii Bemu oT OTIyKaa-
TeJisl K MproOpeTaTelto.

OCOOCHHOCTBIO CIIOCO0a TPAIMIIAHU SIBISACTCS HEOOXOIUMOCTH TOYHOTO
orpeneNieHns] MOMEHTa (DaKTHYECKOH IMepeiaun BeIly, MoJ| KOTOpoil Hop-
Mbl cT. 225 T'K noHumaror, Bo-EpBbIX, HEMOCPEACTBEHHOE €€ BpYUYEHHUE
MIPHOOPETATEIN0, KOTOPOE CUUTACTCS COCTOSBIIMMCS B MOMEHT (haKTHUEC-
KOTO TIOCTYIUICHHUS BEIIX BO BIIAJCHUE TIPHOOpETATENs MM Ha3BAaHHOTO MM
nuna (IoJdydaTrens), BO-BTOPBIX, Iepefadel MpHU3HaeTCsl BpYyUCHHE BEIIH
MIEPEeBO3YMKY JJIs €€ JOCTaBKM MpuobperaTesnio Nubo mepenaya B OpraHu-
3aIMI0 CBSI3M JUISl NIEPECHUTKH NPUOOpETATeNo Bellel, OTUYKAESHHbBIX 0e3
00s13aTeNbCTBA TOCTaBKH, B-TPETHUX, K Iepeade Bemy HopMel cT. 225 'K
MIPUPABHUBAIOT BPYUYCHHE MPHOOPETATEII0O KOHOCAMEHTA MK MHOTO TOBa-
POpacTIOpsANTEIFHOTO JOKYMEHTA Ha Hee.

Hopwmet 1. 2 ct. 225 TK onpeaenstor MOMEHT Nepexoa rnmpaBa COOCTBEH-
HOCTH II0 JIOTOBOPY Ha BEIl[b, KOTOPas K MOMEHTY BCTYIIJICHUS B JOTOBOP-
HbIE OTHOIIEHMS YK€ HaxOAWIACh B’ (PaKTHYECKOM BIIaJICHUH HpHOOpeTa-
tesisi. CoriacHO Ha3BaHHBIM HOpPMaM, MOMEHTOM IIE€pefavyd Bely, Haxo-
nameiicss B (pakThaeckoM BIaIeHUH TPHOOpETaTenss K MOMEHTY 3aKiIo-
YeHHsI JOTOBOpa, MPU3HACTCS MOMEHT 3aKIIIOUeHHUs JoroBopa. [IpuBeneH-
HYIO CUTYAIHIO B IUBIIIMCTHKE HMEHYIOT «Iepeaada KOPOTKOH PyKOW».

Crioco0 Tpaauiuu CieayeT MPUMEHITh B T€X 00s3aTeIbCTBEHHBIX OT-
HOIICHHUAX, KOTOphle BO3HMKAIOT B MOMEHT IIepe/laud BEIIH, KaK, HalpH-
Mep, 3aeM, a IOPOoil OAHOBPEMEHHO C Mepefadeil He TONbBKO BO3HUKAIOT, HO
U TIPEKpAIaroTCsl, KaK, HarpuMmep, IapeHue, T.e. HPEICTaBIAIOT COOOM
MIPaBOOTHOMICHHUS C MPOCTON CTPYKTYpPOH IPAaBOBBIX CBS3CH.

B Tom cirydae, xor/ia BO3HUKIIAE 0053aTEIIbCTBEHHBIEC TIPABOOTHOIICHHS
HMEIOT CJIOXHYIO CTPYKTYpy IpPaBOBBIX CBA3€H, NPEAIONAraiollylo He
TOJILKO OJJHOMOMEHTHYIO Ilepefady BeIld, HO M HE0OXOIUMOCTh COBEpIIe-
HUSL CTOPOHAMM IPAaBOOTHOIIEHUS B OTHOLIEHUU ApPYT Apyra ompeneneH-

HOM COBOKYITHOCTH HHBIX HeﬁCTBHﬁ, CJICAYCT NMPUMCHSATH Ccnocob KoHceH-
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cyca, KOTOPbIA MPeayCcMaTPUBAET BO3MOXKHOCTh yYCTaHOBIICHHS IO COTJIa-
IIEHUIO CTOPOH MHOTO, YeM ompeneneH Hopmamu cT. 224 'K, momeHTa me-
pexojia mpaBa COOCTBEHHOCTH Ha IIPEAMET JOTr0BOpa.

B kauecTBe MOMeHTa mepexoa IpaBa COOCTBEHHOCTH Ha BEIb OT OTUY-
XKIarelnsi K IpruoOpeTaTe o CTOPOHBI MOTYT ONPEIEIUTh MOMEHT 3aKIIIoYe-
HUS JIOTOBOPA, MOMEHT OILIAaThl, MOMEHT COBEpIICHHS KaKHX-THOO AEHCT-
BUH (OKa3aHWE YCIIyTH, Mepeada Belld, COOOIeHne cBeeHnit u T.11.). [o
CYTH, CTOPOHBI JIOTOBOpa CBOHMM COTJIAIIEHHEM MOTYT YCTaHOBHTH JIOOOMH
MOMEHT, OTOPBAHHBIN BO BPEMEHHU OT (PaKTHUECKOH Mepenaydl BEIIH, C KO-
TOPOr0 IPaBO COOCTBEHHOCTH IIEPEXOAUT K IPUOOPETATEeNIo, €CIIM HX CO-
TJIalieHre He TOBJIeYeT 3a COO0 ylIeMIIeHHE MPaB U 3aKOHHBIX HHTEPECOB
TPETHUX JIMI] H, B IIEJIOM, OYAET COOTBETCTBOBATH TPEOOBAHMSM HOPM Tpak-
JaHckoro mpasa. [Ipu 3ToM He BO Bcex cilydasx BMECTE C IIEPEX0/I0M IpaBa
COOCTBEHHOCTH Ha BElIb K €€ MPUOOPETATENI0 JOJDKHBI IIEPEHTH CBSI3aHHbIC
C 3TU OOpEeMEHEHUsI U, B YaCTHOCTU, OPEMSI PacXoJ0B, CBSI3aHHBIX C COIEp-
YKaHHEM MMYILECTBA, U PUCK CIIy4alHON rubenu, NOpYy WK MTOBPEKICHUS
Bely, uto cneayer u3 HopM cT:211 'K u cr. 212 T'K, koTopsIe mpeaycmar-
PHBAIOT BO3MOKHOCTh ONpEIeNICHHUsI CyObeKTa Ha3BaHHBIX OOpEMEHEHUI 110
COTJIAIICHNIO CTOPOH.

B cuty Toro, 9To 3KOHOMHUYECKHE OOIIECTBEHHBIE CBSI3H, KaK IPABHIIO,
ABJIIFOTCS. MHOTO3JIEMEHTHBIMH, UMEIOT CJIOKHYIO, MHOTOYPOBHEBYIO CHCTe-
My COLHMAJIbHOTO B3aUMOJAEHCTBHSA, BO MHOTHMX CIydYasX yYacTHHKH Tpax-
JaHCKOro 000pOTa OTHAIOT IpPENNOYTeHHE CIoco0y KOHCEHCyca, MO3BO-
JISIFOLIIEMY YYacTHHKaM SKOHOMHYECKOU JIeTeIbHOCTH CO3/1aBaTh Hanbosee
ynoOHBIE IS ce0sl FOPHIMIECKIE MOJICITH CBOETO B3aUMOICHCTBHSI.

[Tpumensis cnoco® KOHCEHCyca, B NMPAKTHYECKON AESTEIFHOCTH ydJacT-
HUKH TPaXXJaHCKO-TTPABOBBIX OTHOIIEHUH Hanbojee 9acTo IpHOeraroT K TaK

84
Ha3bIBaEMOMY «00ECIIEUNTENILHOMY YACPKAaHUIO TUTYJa» , MPH KOTOPOM

84 Tpaktuka npumenenus I'paxnanckoro koxekca P®: Yactu nepsoii / TTox pen. B.A. Benosa. — M.:
IOpaiir-Hsgar, 2009. — C. 430.
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paBo cOOCTBEHHOCTH Ha BEIllb, IEPEIaHHYIO 110 JI0TOBOPY, OCTAeTCs y Iep-
BOHAYAJILHOTO COOCTBEHHMKA J0 MOMEHTA OIUIAThl BEIIM ee mpuodperare-
neM. Takasi JOTOBOpHAs KOHCTPYKIIMS IMO3BOJSIET COOCTBEHHHKY BCINU B
cllydae ee HeOIDIaThl IO CBOEMY BBIOOPY TpeOOBaTh JIMOO OIIIATHI BEIIH U,
CJIeZIOBATEIIBHO, BBHIMOJHECHUST BO3JIOKCHHOTO Ha €€ MpuoOpeTarens JOoro-
BOPHOTO 0053aTENBCTBA, TMOO0 BO3BpaTa HETIOCPEICTBEHHO CaMO BEIIH, KaK
HMMYIIIECTBA, HAXOAAIIETOCS B COOCTBEHHOCTH €€ OTUYKIATeIs.

B cnydasx, mpsMo npeayCMOTPEHHBIX TPAaBOBEIMH HOPMaMHU, YIaCTHUKH
TPaKIAHCKO-TIPABOBBIX OTHOUIEHHUH MPH ONpEeeIeHNH MOMEHTa Iepexo/ia
mpaBa COOCTBEHHOCTH Ha BElllb, IIEPEIaBaeMYIO 0 JOTOBOPY, 00s3aHbI UC-
MIOJIB30BATh CHOCOO pecucmpayuu, CBSI3BIBAIONINN, COTIACHO HOpPMaMm II. 2
cT. 224 TK, MOMeHT mepexo/ia rmpaBa cCOOCTBEHHOCTH Ha BEI[b C MOMEHTOM
TOCYapCTBEHHOM perrucTpamnuy I0oroBopa o ee mepenade. Crocob perucr-
panuu, Kak NPaBHIO, IPUMEHSETCS B CIydae OTUYXISHHS HEIBIDKUMBIX
BeLlEH.

Perucrpanust joropopa, Kak MOMEHT Iepexojia paBa COOCTBEHHOCTH Ha
BeIllb, JJIS CII0CO0a PErHCTpAIAX TPUHATA B KAYeCTBE OOIIEro MpaBmiia, U3-
MEHEHHE KOTOPOTO BO3MOKHO MPAaBOBBEIMA HOPMAMH, Ha YTO YKa3bIBAIOCH
BEIIIE. B OTIENBHBIX CIydasx KpoMe TOCYAapCTBEHHOW PErucTpamnuyl Joro-
BOpa HEOOXOAWMa pErucTpanys Iepexoja IpaBa COOCTBEHHOCTH, HEIIO-
CPEACTBEHHO C MOMEHTA COBEPIICHUS KOTOPOH M OCYIIECTBIISETCS MEPEX0.
paBa COOCTBEHHOCTH OT OTUYKAATENs K IPUOOPETATETIO.

B uactHOCTH, B cOOTBeTCTBUMHU ¢ HOpMamu cT. 165 'K rocymapcTBeHHoi
perucTpaluy noyiexar 1oroBopbl, NPEAMETOM KOTOPBIX SBJISIOTCS 3€MeEb-
HBIC YYACTKH W JPYTHE HEIBWKUMBIC BelH. Perucrpamms coBepiaeTcs: B
cootBeTcTBUU ¢ HOpMamu cT. 131 'K u Hopmamu cnieniMaabHBIX HOPMATUB-
HBIX TPaBOBHIX akToB. Hemocpencreenno Hopmamu c1. 131 I'K onpenenero,
YTO BO3HHUKHOBCHHUE, MIEPEXO0]] M MPEKpPAIICHHE IpaBa COOCTBEHHOCTH H OT-
paHUUYEHHBIX BEIIHBIX MPaB B OTHOLICHUU 3eMETbHBIX YYaCTKOB U MHBIX He-

JBHUXKHUMBIX Bemeﬁ noJjiexkar r OcyﬂapCTBeHHOﬁ perucTpanuu.
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Ipu 3TOM 1O MOMEHTa IrOCYIapcTBEHHOH perucTpalyy Iepexona IpaBa
COOCTBEHHOCTH Ha HEJIBIXKMMYIO BEIllb OHA MOXKET IOCTYIHTh B (haKTH4ec-
KOE€ BIIQJICHHE MpUuoOpeTrarelisi B CBSI3M C YeM BO3HHKAET BOIIPOC O pacripe-
JICJICHUN CBSI3aHHBIX C BEI[bI0 OOpPEMEHEHUH, a TakKe O TEUYCHUH OOIecT-
BEHHBIX OTHOIIECHHH I10 ITOBOJy JAHHOW BEIM C TPEThUMHU JIMIamMHu. Tak, 1mo
oluieMy IpaBuily, (hakTHIECKas nepeada 00beKTa HEIBIXKUMOCTH JI0 PEerH-
CTpalMy Iepexona npasa COOCTBEHHOCTH Ha Hee He BJIeYeT W3MEHEHHi 00-
HIECTBCHHBIX OTHOILIEHUH O TMOBOJAY HEABMXHMMOCTH C TPECTbUMU JIMIIAMH.
Takum 00pa3om, MpojaBell, MOAYUHUBIINN OIUIATY 38 HEABWKUMYIO BEIlb U
(haKTUUCKM IepeslaBIINi ee MOKYIaTelo, 0CTaeTcs, C TOYKHA 3pEHHs CKJla-
JIBIBAIOIINXCS OOIIECTBEHHBIX OTHOIICHUH, € COOCTBEHHUKOM JI0 MOMEHTA
rOCYJIapCTBEHHOM PErHCTPAlK TIepexo/ia paBa COOCTBEHHOCTH Ha BEIb OT
oT4yXKIaTeNns K npuoOperatento. B ykazaHHOM ciiydae, T.e. IO MOMEHTa
TOCYIapCBTCHHOW PErHCTpaliH IIepexona NpaBa COOCTBEHHOCTH, (aKTH-
YeCKH MepelaHHOe MPHOOpPETaTeN0 HEIBIKMMOE HUMYIIECTBO OCTAETCS B
COCTaBe HWMYIIECTBA OTUYXJarels, YTO SBJISETCS OCHOBaHMEM K
HaJIO)KEHHWIO Ha HEro apecTa W B3BICKAHWIO TAKOrO MMYIIECTBA IO JOJTam
ero OTYY)XAATeNlsl B CIydyae BO3HMKHOBEHHS COOTBETCTBYIOLIECIO CIOpa B
cyne (Hampumep, B ciydae BO3OYKICHHS IPOHM3BOACTBA IO JAelry 00
SKOHOMHYECKOW HECOCTOSATETBHOCTH (OaHKPOTCTBA) MPOAABIAa HEIBHKHU-
MOTO UMYILIECTBA).

IOpuanuecakyto perucrpanuio, aHalu3 MPOIEAypbl KOTOPOH IMpOBE/IeH
BBIIIIE, CIIEMyeT OTJIMYaTh OT TEXHWYECKOH perucrpanuu (Hampumep,
MEXaHHYECKOTO TPAHCIOPTHOTO CPEJICTBA B T'OCYJapCTBEHHOI aBTOMOOMIIB-
HOI MHCIIEKIIMH ), KOTOpasi He BIICYeT M3MCHCHHUI BEIHbBIX IPaBOOTHOLICHHUIT
1, B YaCTHOCTH, OTHOLICHUI COOCTBEHHOCTH.

Bce Tpu crnocoba onpeneneHuss MOMEHTa Iepexojia IpaBa COOCTBEH-
HOCTH Ha Bellb OT OTYYXJATels K MpUOOpETaTelo 0 JOrOBOPY B COBO-
KYITHOCTH SIBJISIIOTCS TEM IPABOBBIM apCeHANOM, KOTOPBIA co3aaeT Hanbo-

JIE€ ONTHUMAJIbHBIC YCJIOBUA YYaCTHs B I'paKJaHCKO-IIPABOBBIX OTHOIICHH-

151



X, CBSI3aHHBIX C MIEpe/iaueii BEIIe 1 Mepexo10M npaBa cCOOCTBEHHOCTH Ha
HUX MEXKJY CyOBEKTaMH IPakJIaHCKOTO MpaBa.

2. Ilpusamusayus. B kauecTBe OJHOTO U3 NPOU3BOJHBIX OCHOBAHUM
BO3HMKHOBEHHS HEIOCPE/ICTBEHHO YaCTHOW COOCTBEHHOCTH BBICTYIIAET
Ipolecc MPUBATU3ALMNY, O] KOTOPHIM, B COOTBETCTBUU C HOpMaMmHu CT. |
3akona Pecmybmukn bemapycs «O mpuBaTH3anuMM TOCYIapCTBEHHOTO
HMMYIIECTBa M NPeoOpa30BaHWU T'OCYNAPCTBEHHBIX YHHUTAPHBIX HPEApPH-
ATUI B OTKPHITHIC aKIIMOHEpHBIE o0mecTBa» oT 19 suBaps 1993 r. B penak-
uuu 3akoHa Pecny6nuku benapyce ot 16 urong 2010 r., moHuMaercs mpo-
Jaxxa 00bEKTOB IPUBATH3ALNHN CyObEeKTaM NPUBATU3ALMHU B MOPSIKE U Ha
YCIIOBUSX, YCTAHOBICHHBIX HOPMaMH YKa3aHHOTO 3aKOHa.

Cornacno HopMaM 11. 2 ct. 236 'K, npuBaTuzanus npu3HaeTcs OCHOBaHH-
€M TMPHUHYIAUTEIBHOTO N3BATHS UMYIIECTBA Y COOCTBEHHMKA U, KaK CIEACT-
BHUE, OTHOCHUTCS B IOPUIMUYECKON JTUTEPATYPE K «OCHOBAHMAM MPEKPAICHUS
IpaBa COOCTBEHHOCTH, HE 3aBHCAIINM OT BOJM COOCTBEHHHKa», YTO, IO Ha-
1IeMy MHEHHIO, SIBJISIeTCS HeBEpHBIM. Tak, BO-TIEPBBIX, KaK yKa3aHO BBIIIE,
MIPUBATH3ALMS [IPEATIONAraeT He TOJIBKO MpEeKpallleHne MpaBa cOOCTBEHHO-
CTH y HpeNbIAyIIEro cOOCTBEHHNKA, HO M OZHOBPEMEHHOE IpHOOpeTeHHe
IpaBa COOCTBEHHOCTH Ha TO K€ MMYILIECTBO HOBBIM COOCTBEHHHKOM, YTO
SIBISIETCS. OCHOBAaHMEM K KJIACCH()MKAIMK MPUBATU3AINK KaK IPOM3BOIHOTO
OCHOBaHUsI PHOOPETEHHs IpaBa COOCTBEHHOCTH JIBYCTOPOHHETO JICHCTBUSI.
[IpuBaTH3anus BBICTYyNAeT OJHOBPEMEHHO KaK IPAaBOMPEKpAINAIOMUN U
TIPABOIIOPOXKIAIONINI  fopuIrueckuii QakT (ropuandeckuii cocras). Bo-
BTOPBIX, IPUBATH3aLUs B COOTBETCTBUM C HOpMaMH CT. 1 yka3aHHoro 3ako-
Ha ITPOBOAUTCS HAa OcHOBaHMM pemenust [Ipesunenra Pecrryomiku benapycs
U, CIIEZI0BATEIHbHO, HE MOXKET OBITh KIACCH(HIIMPOBAHA KaK MPUHYIUTENb-
HOE U3BSITHE UMYILECTBA, T.€. 0€3 cornacus COOCTBEHHMKA UMYIIECTBA — IO-
CyZAapcTBa.

CyTb nmpuBaTHU3alMM COCTOUT B MPOJaXKe UMYIIECTBA, IPUHAIEKAIIETO

Ha IpaBe COOCTBEHHOCTH ToCy1apCTBYy, YaCTHBIM Cy6’l)eKTaM TpaXXa1aHCKOro
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IpaBa, 4TO MPEAIOJIaracT ero MepeBoj B YaCTHYIO COOCTBEHHOCTh. Takum
00pa3om, IpUBaTH3ALMIO, KaK IPONU3BOIHOE OCHOBAaHHE NTPHOOPETEHNUS Ipa-
Ba COOCTBEHHOCTH, CJIEyeT KIACCU(PUIIMPOBATH KaK YaCTHOE.

B kxauectBe CyOBEKTOB NMPHUBATH3ALNH, T.€. JIUL, KOTOPHIE UMEIOT IIPaBO
puoOpeTaTh TOCYAApCTBEHHOE HMYIIECTBO B YacCTHYIO COOCTBEHHOCTb,
HOPMBEI CT. 1. 3aKOHa Ha3bIBAIOT (PU3NYECKHX JIMI, OPraHU3aAIUU CO CTaTy-
coM 1opuandeckoro ymma Pecmybnukn bemapyck, 3a MCKITIOUEHHEM TOCY-
JIAPCTBEHHBIX OpPraHM3alMii M XO3sIUCTBEHHBIX OOIIECTB, B YCTaBHBIX (hOH-
JlaX KOTOPBIX KOJHMYECTBO aKUMK (pa3Mep J0JH), MpuHaaIexamux Pec-
nyonuke benapych wim ee aJMUHHCTPAaTHBHO-TEPPUTOPHAIBHBIM €IHHU-
nam, npesbimaer 50 %, MHOCTpaHHBIE TOCYApPCTBA U MX aJAMHUHHACTPATUB-
HO-TEPPUTOPHAIBHBIC EAWHHII, MEKAYHAPOAHBIC OPTaHHW3aIlMH, WHO-
CTpaHHBIC OPTaHU3alMU CO CTATYCOM FOPHIMYECKOTO JIMIA, a TAKKe HMHO-
CTpaHHBIC OPraHU3ALUH, HE 00JIaIafOIE CTaTyCOM FOPHINYECKOTO JIHIIA.

OO6BexTamMu IPUBAaTU3AIMKA HOPMaMH CT. | Ha3BaHHOTO 3aKOHa MPH3HA-
I0TCSI TIPEIIPUSITUSL KaK MMYIIECTBEHHbIE KOMIUIEKCHI I'OCYAapCTBEHHBIX
YHUTAPHBIX NPEeINpUsITHH, aKIUK (I0JIM B YCTaBHBIX (OHIAX) XO3SIHCTBEH-
HBIX OOIIECTB, HAXOIAIINECS B coOcTBeHHOCTH PecnyOnuku benapycs nnm
B COOCTBEHHOCTH aJMHHHCTPATHBHO-TEPPUTOPHAIBHBIX eAnHHI Peciy0-
nuku benapyce.

Taxum o0Opa3om, mpoIecc NMPUBATU3ALUN COCTOMT B Iepefade Ha BO3-
ME3/IHOW OCHOBE HMYIIECTBEHHBIX KOMIUIEKCOB M aKIMH aKIIMOHEPHBIX
o0mecTB (7oseil B ycTaBHBIX (DOHAAX XO3SHCTBEHHBIX OOIIECTB), IPUHAI-
JIeKalMX Ha NpaBe cOOCTBEHHOCTH TOCYIapCTBY, B YAaCTHYIO COOCTBEH-
HocTb. IIponaxa 0ObEKTOB MPUBATU3ANNHI OCYIECTBIACTCS ABYMsS CIIOCO-
06aMu: Ha ayKIHOHE W MO0 KOHKYPCY, YTO CIIOCOOCTBYET HauboIee OTHOMY
y4eTy TOCyJapCTBEHHBIX (DPMHAHCOBBIX M MHBIX 3KOHOMHUYECKUX HHTEpe-
COB, IO3BOJISIET B HEOOXOAUMBIX CIy4asx COXPAaHHUTh NMPO(UIb peanusye-
MOr0 MMYIIECTBEHHOI'0 KOMILJIEKCa, CO3/1aTh NMPaBOBbIE rapaHTUU COXpa-

HEHHS OOBEKTOB COLUAJIBHO-KYJIbTYPHOI'O Ha3HA4YC€HU, BXOAAIIUX B €U~
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HBI MMYIIECTBEHHBIH KOMIUIEKC KaK 0OBEKT roCy/IapcTBEHHON COOCTBEH-
HOCTH.

Hapsiny ¢ mpuBaTH3aiiuell BBIIIC YKa3aHHBIX OOBEKTOB XO3SICTBCHHOIO
HasHaueHus1, B PecnyOnmke Benapyck npoBoanTest mpruBaTu3anus rocyaap-
CTBEHHOT'O YHJIMIITHOTO (pOH/IA, TIPABOBOW OCHOBOI KoTOpO# Hapsmy ¢ Kon-
CTHUTYLIMEH BBICTYHalOT HOpMbI 3akoHa Pecrryomku benapycs «O npuBatu-
3arun KITHITHOTo GoHaa B Pecrrybmmke bemapyce» ot 16 anpens 1992 r. ¢
HM3MEHEHUSIMHU TI0 COCTOSHUIO Ha 15 mrons 2008 .

)KI/IHI/IH_[HaSI ImpuBaTu3alvsg OTINYACTCA OT XOSHﬁCTBCHHOﬁ, BO-TICPBEBIX,
CcyOBbeKTaMu MpUBATHU3aIMY, B KaUeCTBE KOTOPBIX, COIIACHO HOPMaM CT. 3
Ha3BaHHOTO 3aKOHA, MOTYT BBICTYNAaTh Tpaxaane Pecrryonuku benapycs, a
TaK)Ke NHOCTPaHHBIC TPakAaHe M JUIa 0e3 rpaXJaHCTBa, KOTOPBIE MOCTO-
STHHO TPOXKMBAIOT Ha TeppuTopun Pecmybnuknm bemapyck U, BO-BTOpBIX,
00BEKTaMH TPHBATH3ALUH, KOTOPHIMA B COOTBETCTBUH C HOPMaMH CT. 4
3aKoHa NMPHU3HAIOTCS KHUJIbIE TTOMEMICHHUS I'OCYJapCTBEHHOTO >KMIIMIITHOTO
(doH/a, 32 UCKIIIOYEHHEM JKUIIBIX ITOMEIEHUH, epeueHb KOTOPBIX Mpey-
CMOTpEH HOpMaMH CT. 5 3aKoHa.

Kak cnemyer m3 comepaHusi HOPM HpeaMOyJbl yKa3aHHOTO 3aKOHa,
KUJIMIIHAS TTPUBATH3ALMs HAIpaBlIeHA HAa CO3JAHUE yCIOBHH ISl OCyIIe-
CTBJICHHSI TIpaBa IpakJaH Ha CBOOOIHBIN BEIOOp crioco0a yIOBIETBOPEHUS
MOTPEeOHOCTEN B XKUIIbE, a TaKKe Ha obecriedyeHrne 3()(HEKTUBHOTO HCIIOJb-
30BaHUS U COJICPKAHUSI KHUIHMIITHOTO (OH/A.

Ha ocHOBaHMM M3110’KEHHOTO NPUBATH3AIMIO KaK OCHOBaHWE IpHoOpeTe-
HUA (TIpeKpalleHns) npaBa COOCTBEHHOCTH MOXKHO KJIacCH(UIMPOBATH KakK
MIPON3BOJHOE, FOPHANIECKOE, YACTHOE U JBYCTOPOHHETO AeicTBHA. C TOUKH
3peHUsI BOCIIPUHATON NUBMIIMCTUYECKOW HAYKOHW KilacCH(pHUKANEeH FOpUIHN-
YECKUx (baKTOB npuBaTHU3aInd ABJIACTCA IMPAaBOMCPHBIM HeﬁCTBHeM, opuan-
YECKUM aKTOM, KOTOPBIH, B OOIIEM, MOXKHO KJIaCCH(PHIIUPOBATH KaK pellie-
HHUE COOTBETCTBYIOLIETO FOCYAaPCTBEHHOTO OPraHa.

3. O6pau¢em¢e 63bICKAHUS HA umyuiecmeo no O6ﬂ3am€ﬂb€m€aﬂ4, SABJISASACH
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OCHOBaHHMEM MPHOOPETEHNs] TpaBa COOCTBEHHOCTH, KIACCH(PHUINPYETCS
KaK IPOU3BOJIHOE, IOPUANYECKOe, 00lIee U JABYCTOPOHHErO NIEHCTBHS, T.C.
HalpaBJeHHOE KaK Ha MpeKpalleHHe NpaBa COOCTBEHHOCTH Ha BELIb Y
JOJDKHUKA, TaK ¥ HA OJHOBPEMEHHOE BO3HMKHOBEHHE ITpaBa cOOCTBEHHO-
CTH Y KPEINTOpa, 4TO CIeIyeT U3 COJepKaHHs CaMOW MPOLESyPbl OTUYX-
JICHUSI, HAIIPaBJICHHOW Ha M3BSITHE BEIM Y OJHOTO JMIA C b0 Toralle-
HUSI €T0 33/I0JDKEHHOCTH TIepel IPyTUM JIMIOM. J[ByCTOpPOHHHMI Xapaktep
JEHCTBUS aHAIM3UPYEMOT0 OCHOBAaHHS MOATBEP)KIaeTCsS HOpMaMH 1. 2 CT.
238 I'K, ompenensonmmMy MOMEHT IPEKpalieHns IpaBa COOCTBEHHOCTH Y
JIOJDKHUKA Ha B3BICKMBAEMOE MMYILECTBO MOMEHTOM BO3HHKHOBEHUS Ipa-
Ba COOCTBEHHOCTH Ha yKa3aHHOE MMYILECTBO y KpeIuTopa, T.e. JIMIa, B
TI0JIb3Y KOTOPOTO UMYIIECTBO B3BICKUBACTCS.

C TOuKHM 3peHHus] CTaHAAPTHOM KiacCH(UKAILMN FOPHIMYECKHX (HaKTOB,
aHAIN3UPYEMOE OCHOBAHUE IIPUOOPETEHNsI MpaBa COOCTBEHHOCTH CIIEAYET
KJIacCH(UITMPOBATh KaK IPaBOMEPHOE JIEHICTBHE, MpeACTaBIIIoniee co0oi
IOPUIMYECKUI aKT B BHJIE CHIEJIKU JIN00 a/IMUHUCTPATUBHOTO aKTa (Hampu-
Mep, cyeOHOro pemeHus ubo peleHns] HaJoroBoro oprana o oeccrop-
HOM CIIMCAaHUH JCHEKHBIX CPEICTB C PAacUETHOTO CYETa JIOJDKHHKA B CUET
MOTALICHHSI 330JKEHHOCTH 110 HAJIOTaM).

B cootBerctBrm ¢ HopMamu 1. 1 c1. 238 T'K, m3paTHe nMymiecTBa y coo-
CTBEHHHKA II0 €r0 J0JIraM, BO3HHUKIINM BCIICACTBHE HEUCIIOTHEHUS WIIN He-
HaJUIEXKAIETO MCIIOTHEeHHsT 0053aTeNbCTBa, O 00IIeMy MpPaBHIy, TPOU3BO-
JIMTCS Ha OCHOBaHWH PEIICHUs 00LIero Jmbo X03IHCTBEHHOTO Cy/a B 3aBHU-
CHMOCTH OT IIPaBOBOTO IOJIOXKEHHSI KOHKPETHBIX CTOPOH 00s3aTebCTBA U,
COOTBETCTBEHHO, ycraHoBieHHOM Hopmamu [TIK wmmm XIIK nmonsegomct-
BEHHOCTH JIe]1 00IMM JIOO XO3IHCTBEHHBIM CyaaM. Bmecte ¢ TeM, HOPMEI
m. 1 ct. 238 T'K nmormyckaroT BO3MOXHOCTE OOpamieHnsl B3bICKaHUS Ha UMY-
LIECTBO JIOJDKHHKA BO BHECYJCOHOM MOpPSIIKE B TOM Cily4yae, KOrJa TaKoe
B3bICKAHHE JIOMTYCKAaeTCs MPAaBOBBIMH HOPMaMHM JMOO BO3MOXKHOCTH COBEp-

IIEHHs COOTBETCTBYIOIUX LleﬁCTBI/Iﬁ B OTHOIICHHU APYT JApyra yCTaHOBJIC-
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Ha COTJIAIIICHHEM YYaCTHHKOB KOHKPETHOTO OOs3aTEIbCTBEHHOTO MPaBOOT-
HOIIICHMUS.

B ToMm citydae, korzia mpUMEHSICTCSI CyICOHBIH MOPAAO0K 00PAIICHHUS B3bI-
CKaHUSl Ha UMYILECTBO B CYET WCIIOJHEHUS 00s53aTeNbCTBA, K BO3HUKAIO-
M B 3TOH CBSI3M OOLIECTBEHHBIM OTHOIICHMSM HPUMEHSIOTCS HOPMBI
pasnena [X I'TIK «/cmomHUTENRHOE IPOU3BOACTBOY JINOO HOPMBI pa3ziena
IV XIIK «McnonHuTensHOe TPOU3BOACTBOY.

B3bickaHne Ha OCHOBaHHUM CyA€OHOTO PEIIEHUSI MOXET OBITh 00paIeHO
Ha JII000e MMYIIECTBO OpraHU3alUKi CO CTATyCOM IOPHANYECKOrO JIMIA U
m000€ UMYIIECTBO (PU3MYECKOTO JIMIA, KaK 3aperHCTPUPOBAHHOTO, TaK U
HE 3aperuCTPUPOBAHHOIO B KaYECTBE MHAMBUAYAILHOTO MpEAIpUHIMATE-
751, 32 MCKITIOYCHNEM HMMYIIECTBA, BKIIOUEHHOrO B [lepedyeHp mMymiecTBa
rpakAaH, Ha KOTOPOE HE MOXKET OBITH 0OpaIeHO B3BICKAHKE IO MCIIOTHU-
TEIBHBIM JIOKyYMeHTaM, 3aKkperuieHHbd B [Ipunoxennn Ne 1 x I'TIK. Bxiro-
YEHHOE B yKa3aHHbIM [lepedyeHb MMYLIECTBO NMPU3HAHO NPaBOBBIMU HOp-
MaMH1 MUHUMAJIBHO HeO6XOLll/IMI>IM 1A YAOBJICTBOPEHU S IEPBOOUCPEAHBIX
KM3HEHHBIX ITOTPEOHOCTEH OIPKHNUKA M HAXOJSIIMXCSI HA €r0 COEPKAHUH
VOKJMBEHIIEB, YTO M MOCIY’KHJIO OCHOBaHWEM K HaJIOXKEHHIO 3aIlpeTa Ha ero
B3BICKAaHHE TI0 00A3aTEIbCTBAM.

NwmymecTBo, Ha KOTOpoe OOpaIieHo B3BICKaHHE, [0 OOIIEMy IpaBHITY,
MOJUIEKHUT pea3allil C HCIOJIB30BAHUEM TAaKOI'0 IIPETyCMOTPEHHOTO
IIPaBOBBIMU HOPMaMH CII0c00a, KaK MyOJHYHbIe TOPTH, IPOBOJIUMEIE C Iie-
JIBIO TIOJyYSHHs] HAMOOJbLIEH NEHE)KHOHW CyMMBI, KOTOpas NepelaeTcs
KpeAUTOpY B Mpeaenax MOATBEp:KAEHHOro B cyne goira. [Iponenypa pea-
JM3ali UMYIIECTBAa Ha TOprax, a He MpsiMasl ero nepeada KpeauTopy B
CYeT TMOTamIeHUs] 00pa30BaBIIECHCS 3aJI0JPKCHHOCTH, MO3BOJSIET MAaKCH-
MAJIBHO IOJHO Y4Y€CTh UMYHICCTBECHHBIEC MHTCPECHI HE TOJIBKO KPEAUTOPA,
HO M JOJDKHUKA, KOTOPOMY BO3BpAIaeTCsl OCTABIIAsICA MOCIE YIOBIETBO-
peHust TpeOOBaHUH KpeAnTOpa JCHE)XHas CyMMa 33 MUHYCOM CTOMMOCTH

OpraHu3aliuu U MpoBE€ACHUSA TOPTroOB.
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B TomMm ciydae, Korga mpocpodeHHOE 0053aTEIbCTBO COCTOHT B TIepeaade
JOJDKHUKOM KPEAUTOPY WHAWBUAYAIBHO-ONIPENIeNeHHON Bl WIN ycCTa-
HOBJICHHOT'O KOJIMUECTBA Belllel, ONpeAeICHHBIX POIOBBIMH NIPU3HAKAMU, U
yKa3aHHOE MMYIIECTBO K MOMEHTY OOpAaIlleHUsI B3BICKAHUS COXPAHUIIOCH B
HaType, TOPrH He IMPOBOAATCS, a INepepadye B COOCTBEHHOCTh KPEAMTOPA
MIOJVICKUT COOTBETCTBYIOIIEE MMYIIECTBO B HATYPE, YTO COOTBETCTBYET
HHTEpecaM KpeauTopa.

B nenom, mporenypsl, mpexyCcMOTPEHHbBIE HCIIOTHUTEIBHBIM IPOU3BOI-
CTBOM, IOJUIEKAT U3YYEHHUIO B PaMKaxX COOTBETCTBYIOIIMX yUEOHBIX Kyp-
COB, M B HACTOSILIEM U3/IaHUH IT0POOHOMY OCBEILIEHUIO HE ITOJIIEKAT.

B ToMm ciydae, xoraa BO3MOXHOCTb B3BICKAHHSI NPETyCMOTPEHA MPABO-
BEIMH HOPMaMH, HalpuMep, Hopmamu TiaBsl 6 O6mieit yactu Hamorosoro
Kozekca Pecniyonuku benapych, ninm B paMkax caMo3aIlinuThl TPAXIaHCKUAX
mpaB, gomyckaemoii HopMamu cT. 11 T'K, a Takke coriacHO yCcIOBUSAM yda-
CTHS B JOTOBOPHOM 00s3aTEIbCTBE, B3BICKAHME MPOM3BOJHUTCS BO BHECY-
JIeOHOM TOpsaKe, T.e. 0e3 WCIIOJIb30BAHMS IPOLENYP HCIOIHUTEIBLHOTO
IIpou3BoJACTBa. BMecTe ¢ Tem, eciu mopsexaliee B3bICKAHHUIO B MOIb3Y,
HalpuMep, YaCTHOTO CYOBEKTa TpaKIaHCKOTO MpaBa, WUMYIIECTBO HAXO-
IuTCs B (PaKTHUECKOM BIIAJICHUH JOJDKHHUKA, BOJIS KOTOPOTO Ha MOTAIICHHUE
3aJJ0JOKEHHOCTH OTCYTCTBYET, BHE PaMOK CyAE€OHOTO peuIeHust U BO30yX-
JCHHOTO Ha €ro OCHOBE MWCIIOJHHUTEIBHOTO IIPOM3BOJCTBA, HUCTpeOOBAThH
HMYIIECTBO JISTUTUMHBIM ITyTeM, [0 HallleMy MHEHUIO, HE NPeJICTaBIsAeTCS
BO3MOXXHBIM. [Ipuuem, crieyer yauThIBaTh TO 00CTOSITEIBECTBO, YTO HOPMEI
cr. 238 I'K kak pa3 mpUMEHSIOTCS B TOM ciydae, Korjga pakTuiecKas BOJIs
JOJDKHMAKA Ha MOTAIIEHHE 33J0JDKEHHOCTH, BO3HHUKIIEH BCJICACTBHE HEHC-
TIOJTHEHHS WM HEHAJIEKAIIETO UCIOTHEHHS 00513aTeNIbCTBA, OTCYTCTBYET.

IIpu 1r060M BapraHTe B3BICKAaHUS, T.€. B CyJeOHOM MOpsiiKe 100 Ha Oc-
HOBAHHU IIPABOBBIX HOPM, WJIM HAa OCHOBAHUHU YCIIOBHH IOTOBOpA, IIPU OI-
pelesiecHnd MOMEHTa TIepexoja IpaBa COOCTBEHHOCTH Ha HMMYIIECTBO OT

AOJDKHHUKA K KPpEAUTOPY HNPUMCHACTCA crroco6 Tpaauluu, Mnpru KOTOpPpOM
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IpaBO COOCTBEHHOCTH Ha BEIllb MEPEXOJWT OT JOJDKHHKA K KPEJUTOPY B
MOMEHT ee (haKTHYeCKOW Iepenayyl ynpaBOMOUYEHHOMY Ha IMOJIydeHUE Be-
iy Jimiy. HermocpencTBeHHO B yKa3aHHBIH MOMEHT IPaBO COOCTBEHHOCTH
y JOJDKHUKA MTPEeKpaliaercs, a y KpeuTopa BO3HUKAET.

4. Omuyoicoenue umyujecmed, KOmopoe 6 COOMEEMCmMEUU ¢ NPA8OGLIMU
HOPMAMU He MOdICem NPUHAONEINCAMb OAHHOMY UYY, SBIAACH OCHOBAaHUEM
mpuoOpeTeHus. TpaBa COOCTBEHHOCTH, KIACCHPHUIMPYETCS KaK TMpo-
H3BOAHOE, IOPUINYECKOE, 00IIee U ABYCTOPOHHETO ACHCTBUSL.

C Touku 3peHMs1 KiIaccu(UKALUU IOPUIUYECKUX (HAKTOB, PACCMOTPEH-
HOH B rnaBe 10 HacTosIero M3JaHus, aHAJIM3UPYEMOE OCHOBaHHUE MPHOO-
peTeHHst mpaBa COOCTBEHHOCTH CIIENyeT KiIacCH(UIMpPOBaTh Kak IpaBo-
MEpHOe JeHCTBHE, IpeAcTaBisdionee coOOl IOPUANYECKUH aKT B BHIC
CHENKH TU00 aIMHUHUCTPATUBHOIO aKTa (CyIEOHOTO pELIeHUs ), 4TO 3aBH-
CHUT OT TOTO CII0c0o0a OTUYKIEHUs, KOTOPBIH OyAeT MPUMEHEH B KOHKPET-
HOM CUTyalluu.

@DaxT BKIIOUEHHUS B COCTAB CUCTEMBI TPaKIAHCKOTO IpaBa HOPM, 3aKpe-
mieHHsIX B cT. 239 I'K, npenycMaTprBaromyx Takoe OCHOBaHUE MEpexoa
IIpaBa COOCTBEHHOCTH Ha BEIb, KAK OTUYXJCHHE MMYIIECTBAa, KOTOPOE B
COOTBETCTBHHM C MPABOBBIMH HOPMaMH HE MOXET NPHHAICKATh JAHHOMY
Ty, OOyCIIOBJIEH, 10 HAIIEMy MHEHHIO, OTCYTCTBHEM OOBEKTUBHOI BO3-
MOJYKHOCTH TIOJIHOTO CHCTEMHOI'O YpPEryJHUpOBaHHS BCEH COBOKYHIHOCTH
0O0IIIECTBEHHBIX OTHOIICHHH, KOTOPbIE MOTYT BO3HHKHYTh B IIPOIIECCE yya-
CTHS CyOBEKTOB I'PaKIAHCKOTO MpaBa B IKOHOMHYECKOH JIESTENEHOCTH B
LIEJIOM, M B UMYIECTBEHHBIX OTHOIIEHHUSX — B YaCTHOCTH. B cmry Ha3BaH-
HOTO OOCTOSITENBCTBA CyOBEKT I'pakJaHCKOTO IpaBa, HMPHOOpeTmnii Ka-
KyIO-THOO BEIIb 1O BIIOJHE JETMTUMHBIM OCHOBaHHMSAM, MOXET HAapyIINThH
TpeboBanus HopM cT. 129 'K «O60poTOCrIocOOHOCTh 0OBEKTOB TpaXKIaH-
CKHUX IIPaB», CTaB 00JiafaTeNeM UMYIIEeCTBa, KOTOPOE B COOTBETCTBHH C Ha-
3BaHHBIMU W MHBIMH HOPMaMH HE MOXKET eMy INpUHayIe)KaTh. Bo3HuKaer

JIBOMCTBEHHAs! CUTyalusi, IPH KOTOPOM, C OJJHOI CTOPOHBI, CYyOBEKT rpak-
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JAHCKOTO TIpaBa MPHUOOpEN MMYIIECTBO B MOJIHOM COOTBETCTBHHU C Tpebo-
BaHUSIMH HOPM T'Pa)KTaHCKOTO IMPaBa, MPUMEHSAEMBIX K OTHOIIEHHIM, BO3-
HUKIIUM B MOMEHT NPHOOPETEHUS] UMYILIECTBA, a C JPYTOi — CTajl HEBOJIb-
HBIM HapymmreneM HopM cT. 129 I'K u uHBIX HOpM Ipa)IaHCKOTrO IpaBa.

Haubonee yacto BeTpedarommmest ciay4aeM BO3HMKHOBEHHSI TAaKOW CH-
Tyalyy SBISIETCSl Y9acTHE TPakAaH B HACIEICTBEHHOM (YHHBEPCAIBHOM)
IIPaBOIIPEEMCTBE, IPH KOTOPOM B COCTaB HACJIEACTBA Hapsay CO CBOOOIHO
oOpamaromuMcs UIMyIIECTBOM BXOAUT MUMYILECTBO, OTpaHUYEHHOE B 000-
poTe WM u3bATOE U3 000pOTa, HO KOTOPOE NMPHUMEHUTEIHHO K OBIBIIEMY
COOCTBEHHUKY HaXOIMJIOCh y HETO Ha 3aKOHHBIX OCHOBAHUSX.

Kak cnenyer u3 HOpM HaclneICTBEHHOTO MpaBa, YaCTUYHBIM OTKa3 OT Ha-
CJIEZICTBA HE JIOMYCKAaeTCs, B CBSA3M C YEM BCS COBOKYNMHOCTh MMYIIECTBa,
BKJIIOYasi U TO, KOTOPOE HE MOXKET HAaXOAWUTHCA B COOCTBEHHOCTH JIMIIA,
MIPUHUMAIOIETO HACIEACTBO, IOCTYIAeT B-€ro COOCTBEHHOCTb. B 3TOi
CBSI3M BO3HUKACT CHUTYaIlUsi, MPOTUBOPEYAINasi yCTaHOBICHHOMY IPaBOIIO-
pAIKY.

AHajoru4Hasi CUTyalusi MOKET BO3HHKHYTh B pPe3yJbTaTe IpaBoIpe-
€MCTBa TIPH PEOPraHM3alM{ WIN JUKBUAAIMH OPraHU3alud CO CTaTyCOM
IOPHIMYECKOTO JINIIA.

HenocpencTBeHHO Ha MpeAOTBpAIIEHIE 3aKOHHO CIOKUBIINXCS, HO TIPH
9TOM HPOTHBOPEYAIINX MPABOBBIM HOpPMaM OOIIECTBEHHBIX OTHOIICHUI H
HampaByieHa 3akperieHHas B cT. 239 'K mpouenypa npekpaiieHust mpasa
COOCTBEHHOCTH JIMIIa Ha BElllb, KOTOPasi, COIJIacHO NMPaBOBBIM HOpPMaMm, He
MOJKET eMy IPUHAAJIECHKATb.

B cmity Toro, 9To CyOBEKT rpakJaHCKOTO IIpaBa, UMEIOIINil B COOCTBEH-
HOCTH MMYIIECTBO, KOTOPOE €My NPHHAIJIECKATh HE MOXKET, HE SBISIETCS
MIPaBOHAPYIINTEIEM B MPSIMOM CMBICIIE JAHHOTO TEPMHHA, HOPMEI CT. 239
I'K mpemocTaBisfioT eMy BO3MOXKHOCTH JOOPOBOJBHO pPeaiM30BaTh 3TO
HMMYILIECTBO B TE€YEHHUE T0/la C MOMEHTa NPHOOpEeTeHHusl mpaBa coOCTBEH-

HOCTU Ha HETro, €CJIU MMPaBOBbIMU HOPMaMU HE YCTAHOBJICH HHOU CpOK [[06-
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POBOJIBHOM pean3aiiyi.

B toMm ciyuae, xorma coOCTBEHHHK MMYILIECTBA, KOTOPOE B COOTBETCT-
BUHM C MPABOBBIMU HOpMaMHM HE MOXKET HAXOAUTHLCA B €ro CO6CTBCHHOCTH,
110 KaKUM-JIN0O NMPUYMHAM HE BOCIIOJNB3YETCs IPENOCTaBICHHONH eMy BO3-
MOXHOCTh W HE TPOU3BEAET OTUY)KIEHHE TaKoro MMYIIECTBa B J00pO-
BOJIBHOM TOPSIZIKE, MMYIIECTBO M3BIMAETCS y €0 COOCTBEHHHKAa HA OCHO-
BaHWHM PELICHUS Cy/a, BBIHECCHHOTO IO 3asBICHUIO YIIOJTHOMOYEHHOTO TO-
CYJapCTBEHHOTO OpraHa WM OpraHa MECTHOTO YIPAaBJICHUS U CAMOYIIPaB-
JIEHUSI C LEIIbI0 €T0 Pealu3alud YIPaBOMOUYEHHOMY JIUILY MJIH C 1IEJIb0 00-
paieHusi B cCOOCTBEHHOCTh rocyJapcrsa. JleHexHas cymMma, BBIpy4YEHHas
OT pealn3allii TaKOTO MMYIIECTBa, JTMOO CTOMMOCTh MMYIIECTBA, OIpe/ie-
JICHHasl Cy/IOM, B Cilydae OOpalleHHs MMYIIECTBa B COOCTBEHHOCTH TOCY-
JlapcTBa MOJUICKUT Iepeiade ObIBIIEMY COOCTBEHHHUKY.

Kak mpaBuio, B ciaydae MpoJakl MMYILECTBA Ha TOPrax, MPOBEICHUE
KOTOPBIX B yKaSaHHOﬁ CUTYyallu SABJIACTCA O6ﬂ3aTeHLHBIM, us3 BBIpy‘-IeHHOfI
OT MPOJAXKN UMYIIIECTBA CYMMbI B3bICKUBACTCA CTOMMOCTL OpTraHU3allud U
MIPOBEICHNUS TOPTOB.

Ecnu B cOOCTBEHHOCTDH( JIMIIA HA 32aKOHHOM OCHOBAaHHMHU IOCTYIHT HUMY-
IIECTBO, OTPAaHUYEHHOE B 000POTE, OHO TOUICKUT PEallU3allii B CIIydac
0TKa3a ero COOCTBEHHHKY B BbIJJau€ pa3perIeHus, HEOOXOANMOro AT Blia-
JACHUA UMYIICCTBOM, 00 HETIOJIYYCHUA HCO6XOI[I/IMOFO pa3pCcHusd B TC-
YEHUE YCTAHOBJIEHHOT'O CPOKA 110 MHBIM OCHOBAHHMSIM.

5. Omuydscoenue HeOBUNCUMO20 UMYWECHBA 6 C8A3U C USLAMUEM 3e-
MENbHO20 yHacmKa, SBISISICh OCHOBAaHUEM TIPHOOPETEHNs IIpaBa COOCTBEH-
HOCTH, KJIAacCU(PHUIMPYyeTcs KaK MpPOHU3BOJHOE, IOPUANYECKOe, olIee H
JIBYCTOPOHHETO ACHCTBHUSL.

C TOUKM 3peHUsl CTaHIAPTHOW KiIAacCH(UKAIMK IOPUANYECKHX (HaKTOB
aHAJIM3UPYEMOE OCHOBAHHE MPUOOPETCHHUsS MpaBa COOCTBEHHOCTH CIEAYET
KiIaccu(UIMPOBaTh KaK MpaBOMEpHOE IEHCTBHE, MPEACTaBiIAIoNIee co0o0it

IOPUANYECKHH aKT B BUJIE aIMUHICTPATUBHOTO aKTa (Cy1e0HOro pereHus).
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Heo6xoanmMocTp BBEJCHUS B CUCTEMY I'PaKIaHCKOTO MpaBa HOPM, IO-
3BOJIAIOMINX TMPOU3BOAUTE NPUHYAUTCIBHOEC, ITOMUMO BOJIA COCO6CTBCH-
HUKA, U3BATHUC HCABMKMMOT'O UMYIIIECTBA B CBA3U C U3BATUEM 3€EMCIIBHOTO
y4JacTka, Ha KOTOPOM OHO HaXOAWTCS OOYCIIOBJIEHA IOTPEOHOCTSIMH TOCY-
JApCTBEHHOTO YIPABJICHHS, B TOM YHCIIE B CBSI3U C OCYIIECTBIEHHEM pas-
JUYHBIX BHYTPEHHMX WM BHEUIHMX (YHKIHMHA TOCYIapCTBa, CBA3aHHBIX C
000pOHOI BHEIIHUX TPAHUII, 00ECIIEYEHUEM HaUIEXKAIIEr0 TPAHCIIOPTHOTO
COOOIICHNSI U 3HEProoOecneueHms], C OXpaHOW 3eMellb U MHOTUX APYTHX
(YHKUMIA, BBITOJHEHHE KOTOPBIX MOXET OBITh 00YCIIOBIEHO HEOOXOHMO-
CTBIO HCIIOJb30BAaHHsI KOHKPETHOTO 3€MENIFHOI'O Yy4acTKa C PacIojI0oKeH-
HBIMHM Ha HEM OOBEKTaMH HEIBHXMMOCTH, HAXOSIIMMUCS B YaCTHOH c00-
cTBeHHOCTH. OTCYTCTBHE IPAaBOBOIO MEXaHM3Ma M3BATHS YAaCTHBIX CTpOE-
HUH, HAXOZSIIMXCSA HA 3eMEIbHOM y4acTKe, HeOOXO0IMMOM JUI FOCYAapCT-
BEHHBIX HYX[, MOTJIO ObI Iapaau30BaTh NEATEIBHOCTh OCYAApPCTBEHHBIX
OpPTaHOB IO BBHITTOJHEHHUIO BO3JIOKEHHBIX Ha TOCYAAPCTBO (PYHKIUH U, TeM
CaMbIM, MPUYHHUTH YHIEPO TOCYJAPCTBCHHBIM, BKJIIOYas OOIICCTBCHHBIE,
HHTEpEecaM.

[IpaBoBO# OCHOBOW M3BATHS HEIBIKUMOTO MMYILIECTBA, MPUHAUICKA-
IIEr0 Ha MpaBe YacTHOH COOCTBEHHOCTH BIIAJENBIy 3€MEIBHOIO ydacTKa,
TIOJUISIKAIETO OTUYKICHUIO JUI TOCYapCTBEHHBIX HYXI JINOO B CBSI3HU C
€ro HeHaJIS)KaIllUM HCIOIb30BaHUEM, ABIAIOTCS HOpMEI cT. 240 'K, ycTa-
HaBJIMBAOUIUEC TIMPOUCAYPY H3IBATUA, COOTBCTCTBYIOLIYIO HMIIEpATHBAM
I'PaKAaHCKO-TIPABOBOTO TIPHHIMIIA TPHOPUTETa OOIIECTBEHHBIX HHTEpe-
COB, 3aKkperieHHoro B cT. 2 IT'K.

[Ipn 5TOM M3BsSITHE HEOCPEICTBEHHO 3€MEIBHOTO y4acTKa MPOU3BONT-
Csl B COOTBETCTBHM C HOPMaMHM 3aKOHOZATENLCTBA 00 OXpaHE W HCIIOIb-
30BaHUHM 3€Mellb, 9TO COOTBETCTBYET HOPMaM, 3aKperuieHHsIM B cT. 1 T'K.

Cornacuo Hopmam ct. 240 I'K, pemienre o mpekpaimieHud IpaBa coo-
CTBEHHOCTH Ha HEJBIXMMOE HMYIIECTBO, HaxoJslleecs Ha W3bIMAacMOM

JUTA TOCYIapCTBCHHBIX HYXJ 3€MEJIbHOM YYaCTKE, IPUHUMACT Cy/, YTO CO-
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TJIacyeTcs ¢ cofepskanueM HopM cT. 44 Koncturymmm.

C TpeboBaHMEM O IPUHATHH COOTBETCTBYIOLIETO PELICHHUS] HMEET [IPaBO
00paTUTBCS B CyJl 3aMHTEPECOBAHHBIN B U3BATUU 3€MEJLHOTO y4acTKa ro-
CyJapCTBEHHBII OpraH MM OpraH MECTHOTO YIIPaBJIEHHS M CaMOYIpaB-
JICHUS1, KOTOPBIE JIOJDKHBI 0Ka3aTh TOT (DAKT, YTO MCIIOJIB30BAHUE 3EMEIIb-
HOTO y4acTKa B LENAX, U1 KOTOPBIX OH M3bIMAeTCs, HEBO3MOXKHO 0e3 mpe-
KpalleHus paBa COOCTBEHHOCTH Ha JaHHOE HEIBIXHMMOE MMYINEcTBO. B
MIPOTHBHOM CITy4dae CyA, pyKOBOACTBYsCh HOpMamu cT. 240 I'K, o6s13an oT-
Ka3aTh B MPUHITUM PELICHUS O MPEKPALICHUH IpaBa COOCTBEHHOCTH Ha
COOTBETCTBYIOIEE HEABKUMOE UMYILECTBO.

B ciydae npuHATHS Cy1oM TpeOyeMOro penieHusl HIMyIIECTBO N3bIMacT-
cs1'y COOCTBEHHHMKA ITyTEM BBIKYIIa TOCYAApPCTBOM HIIH TMPOAAXKH C ITyOIHd-
HBIX TOPrOB B MOPSAKE, IIPEIyCMOTPEHHOM MPAaBOBEIMH HOPMAMH, ITO TaK-
K€ COOTBETCTBYET TpeOOBaHHUSIM HOPM CT. 44 KOHCTHTYIINH, TTpeTyCcMaTpH-
BaIOIIMX BO3MOXHOCTh MPUHYAUTEIBHOTO U3BATHS UMYIIECTBA y A00pO-
COBECTHOTO COOCTBEHHUKA TP COONIIOJIEHNH YCIOBUH M TIOPAJKA, OIpeie-
JICHHBIX IPaBOBBIMH HOPMaMH, CO CBOEBPEMEHHBIM U TIOJHBIM KOMIICHCH-
POBaHHMEM CTOMMOCTH OTYYKJICHHOT'O NMYIIECTBA.

B coorBerctBHuu ¢ HOpMamu 1I. 2 1. 240 'K, paccMOTpeHHBIH BHIIIE TT0-
PSIOK IIPEKpaIleHHs MpaBa COOCTBEHHOCTH Ha HEIBIDKMMOE HMYILECTBO
MIPUMEHSIETCS TaK XKe B ClIyyae M3bSITHUSI TOPHBIX OTBOJOB U JPYTHX ydacT-
KOB, Ha KOTOPBIX HAXOJMTCS TAKOE UMYIIECTBO.

6. Bulkyn 6ecxo3sCmMEeHHO COOEPICUMBIX KYJIbMYPHLIX YeHHOCmell TIpe-
nycmotpeH HopMamu cT. 241 'K u, sBisisick OCHOBaHUEM TPUOOPETCHHS
mpaBa COOCTBCHHOCTH, KJIacCHQHUUUpPYyeTcs Kak MPOHW3BOAHOE, IOpH-
JMYECKOe, 00IIee U ABYCTOPOHHETO JICHCTBHA.

C TOYKM 3peHUs] CTaHZAPTHOW KiIAacCH(UKAIMK IOPUANYECKHX (HaKTOB
aHAJIM3UPYEMOE OCHOBAHHE MPUOOPETEHHUsS MpaBa COOCTBEHHOCTH CIEAYET
Kiaccu(UIMPOBaTh KaK MpaBOMEpHOE IEHCTBHE, MpEACTaBiIfIoliee co0oit

IOPUANYECKHH aKT B BUJIE aIMUHICTPATUBHOTO aKTa (Cy1e0HOro pereHus).

162



Hopwmsr ct. 241 'K HanpaBieHB Ha peann3aIifio rocy1apCTBEHHOH ITo-
JINTUKYU B 00JIACTH OXPaHbl HCTOPHKO-KYJIBTYPHOTO Hacienust Pecryonuku
Benapych, mpuUHIUIBI OCYIIECTBIECHUS KOTOPOW 3aKpeIUIeHbl B 3aKoHE
Pecrry6mukn benapycs «O6 oxpaHe HCTOPUKO-KYIbTypHOTO Hacienus Pec-
myosmuku benapyce» ot 9 stuBaps 2006 .

CornacHo HOpMaMm cT. 241 T'K, cyn MOXeT mpUHATH pemeHne 00 M3bs-
THU y COOCTBEHHWKA KYJIBTYPHBIX LIEHHOCTEH, OTHECEHHBIX IPaBOBBIMH
HOpMaMH K 0co000 IECHHBIM W OXpaHACMBIM T'OCYJapCTBOM B ClIy4Yac HX
0eCcX03sICTBEHHOTO COJIEPIKAHMsI, IPO3SILIET0 YTPATO KYJIbTYPHBIMHU LIEH-
HOCTSIMU CBOETO 3HAYEHUSI.

B mporiecce ananmza conepxanus HopM ct. 241 'K HeoOXoaumMo oTiu-
4aTh 0eCXO3IHCTBCHHOE COJCpKAHNE UMYIIECTBA, HA KOTOPOE YKa3bIBAIOT
HOpPMBI Ha3BaHHOW CTaThH, OT OECXO3IWHOTO MMYIIECTBA, Ha KOTOPOE YKa-
3pIBAIOT HOPM CT. 226 T'K. Otnuune nByX TEPMHUHOB COCTOUT B TOM, YTO
0ecx03s1WHOM TpPU3HAETCS Belllb, HE MMeEIoIas X035 uHa (COOCTBEHHHKA),
00 X03sMH (COOCTBEHHHMK) KOTOPOW HE M3BECTEH, a 0eCXO03AHCTBEHHO
COJICP)KMMO TPU3HAETCS BElIb, HaXo/smascs B (paKTUUECKOM BIIAJCHUH
COOCTBCHHUKA, KOTOPBIA (HCHAICKANINM 00pa3oM HCIIONHSICT YCTaHOB-
neraple HopMamu ['K 00s3aHHOCTH TIO ee comepKaHHIo, He HeceT OpeMs
pacxolIoB Ha coJep)KaHHE BEIIM B TOM O0BbeMe, KOTOpBIA Tpedyercs s
NIPENOTBPALLEHUS €€ TOPYH WIH NOBPEXIeHU. B yacTHOCTH, HOpMaMH CT.
53 nHa3BaHHOTO 3akoHa Ha COOCTBEHHHUKA MAaTepHAJBbHBIX HCTOPUKO-
KyJIBTYPHBIX IIEHHOCTEH BO3JIOKEHAa OOS3aHHOCTh MO HMX OXpaHE, B TOM
YHCIIe HaJUIeKaIleM COJEpKaHUH, CIIOCOOCTBYIOIEM COXPAHEHHIO HCTO-
PHUKO-KYJIBTYpHBIX IIEHHOCTEH B HAICKAIIEM COCTOSHHH, 2 HOPMAaMH CT.
52 3akoHa COOCTBEHHHKY HCTOPHUKO-KYJIBTYPHBIX IIEHHOCTEH 3alperieHo
OTKa3bIBaTbCA OT IIpaBa COOCTBEHHOCTH Ha HHX TIOCPEACTBOM YHHUUYTOKE-
HUA, a TAKXKC 3allpCIICHO JONYCKAaThb BO3MOXXHOCTH IMPUYHMHCHUSA KaKOI'O-
0o ymepba MCTOPUKO-KYJIbTYPHBIM ILIEHHOCTSM, HaXOISIIMMCS B 4acT-

HOH COOCTBEHHOCTH Jmna. HpI/IBe[[eHHLIe OrpaHUY4CHUA MIpaB COOCTBEHHH-
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Ka B OTHOIICHWH €r0 WMYIIECTBA COOTBETCTBYIOT TPeOOBAHUSAM HOPM CT.
44 KOHCTHTYIMH, JONYCKAIOIUM OECTPENITCTBEHHOE OCYIIECTBICHHE
ImpaBa COOCTBEHHOCTH B TaKHUX npeaciax, Korga mpu OCymeCTBICHUU Ha-
3BaHHOTO BEIHOTO NpaBa He NMPUYMHACTCS yIIepO B TOM YHCIE U UCTOPH-
KO-KYJITYPHBIM LIEHHOCTSIM.

B Tom ciyuae, korma cOOCTBEHHHK HMCTOPHUKO-KYJIBTYPHBIX IIEHHOCTEH
He coOmromaeT TpeOOBaHMS MO MX COACPKAHHIO, COOTBETCTBYIOIIEE HMY-
LIECTBO MOXKET OBITh U3BATO IO PELICHHUIO CY/a C IETbI0 COXPaHEHUS 1ICH-
Hoctell g Hapoaa Pecy6muku benapycs. Hopmer ct. 241 T'K He yka3bl-
BalOT Ha TOTO CyOBEKTa, KOTOPBIH UMEET MPaBO 00pPaTUTHCS B CYH C COOT-
BETCTBYIOIIMM TpeOoBanueM. [1o HalreMy MHEHHIO, 3TO MOXET OBITh JItO-
0011 3aMHTEPECOBAHHBIN OpTaH TOCYIapPCTBEHHOTO YIIPABICHHUS, B TOM YHC-
JIe OpraH MECTHOTO YIIPABICHUS U CAMOYIIPABIICHHUS.

B cBs13u ¢ Tem, uro HOpMEI cT. 241 T'K mpeaycMaTpuBaroT H3bATHE HMY-
LIECTBA, HAXO/AIIEr0Cs B YaCTHOH COOCTBEHHOCTH, OXPAHSIEMOM, B IIEPBYIO
ouepenib, HopMamu CT. 44 KOHCTUTYINH, €ro U3bsITHE OCYIIECTBISETCS HA
BO3ME3/JHOI OCHOBE ITOCPEJICTBOM BBIKYIIa TOCYJapCTBOM JINOO MOCPEICT-
BOM TPOJIAXKH C IMyOJUYHBIX TOPTOB, YTO IMTO3BOJIUT BHIPYUHUTH OT MPOJAXKH
HCTOPHUKO-KYIBTYPHBIX IEHHOCTEH Hamboyiee MaKCUMAIbHYIO NIEHEKHYIO
CyMMy, KOTOpas, 32 BBIYETOM PAaCXOJOB, CBA3aHHBIX C NPOBEACHUEM TOP-
TOB, MOJUICKHUT Nepeaade ObIBIIEMYy COOCTBEHHHMKY PEalM30BaHHBIX HCTO-
PHUKO-KYJIBTYPHBIX IEHHOCTEH.

B ToMm cityuae, Koria UCTOPHKO-KYJIBTYPHBIE IIEHHOCTH BBIKYTIAIOTCS TO-
CYAapcTBOM, X IIEHA OIIPEAEIIeTCs COrallleHueM CTOPOH JH00, B cilydyae
HEJIOCTIKCHUS COTIIAIICHIS, — CYIOM.

[IpaBo COOCTBEHHOCTH Ha yKa3aHHOE WMYIIECTBO OT OBIBIIETO cOOCT-
BEHHHKA TIEPEXOJUT K HOBOMY COOCTBEHHUKY (YaCTHOMY JIMIIY WJIH TOCY-
JApCTBY), IO 00IIeMy MPaBUIY, C MOMEHTa (h)aKTHUCCKOW Mepeadn BEIIH.
Takum oOpazom, MpH OmpeneieHHn MOMEHTa Nepexoja mnpaBa coOCTBEH-

HOCTHU UCTIOJIB3YCTCA cr1oco0 Tpaauluu.
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7. Bulkyn 0OMauHux JcU80MHuIX NPU HeHaoaexHcawem oopawenuu ¢ Hu-
Mu iperycMoTpeH HopMmamu cT. 242 I'K u, sBnssacs ocHoBaHHEM IproOpe-
TEHHMs TpaBa COOCTBEHHOCTH, KiacCU(UIMpyeTcsi Kak MPOU3BOIHOE, I0PH-
JM4YecKoe, 00IIee U ABYCTOPOHHETO JICHCTBHS.

C TouKHM 3peHns KIaccupuKanuy IPUINUECKUX (aKkTOB aHATM3UPYEeMOe
OCHOBaHHE TPHOOPETEHHS NpaBa COOCTBEHHOCTH CIEAyeT KIIacCH(PUIIUpO-
BaTh Kak MpaBOMEpHOE ACUCTBHE, MPEACTABIIONIee COO0H FOPUIMIESCKIHA
aKT B BUJIE aIMUHUCTPATHBHOTO aKkTa (Cye0HOTO pEeIIeHNUS).

Hopwms! ct. 242 'K HampapiieHBl Ha IpecedeHHe MOBEACHUS YETIOBEKa,
KOTOPOE€ HE COOTBETCTBYET YCTAHOBJIEHHBIM NpaBHJaM M MPUHATHIM B 00-
IIeCTBE HOpMaM I'yMaHHOT'O OTHOILIEHUsS K >KUBOTHBIM. ClefyeT mojaraTb,
YTO HOPMBI CT. 242 T'K npuMEHSIOTCS B cilyyae TaKOro NOBEIEHUS YEIIOBE-
Ka, IIPU KOTOPOM 37I0POBBE M JKU3Hb KUBOTHOTO, COJEPIKAILETOCs B HEBO-
JIe, ToABepraroTcs omacHocTH. [Ipudem, eciim’ Hopmbl cT. 232 'K yka3biBa-
10T HEMOCPEICTBCHHO Ha JOMAIIHUX >KUBOTHBIX, TIOJ KOTOPHIMH B IOPHIH-
4ecKoll nuTepaType MOHHUMAIOT NMPOAYKTUBHBIA M pabouuil CKOT, JOMari-
HIOIO NTHUIY U T.II., Ha YTO YKa3bIBAJIOCH BHIIIE, TO HOPMEI CT. 242 T'K no-
JOOHOTO yKa3aHHs HE CO/EpXarT, YTO JaeT OCHOBAHHE MOHMMATh IO JKHU-
BOTHBIMH KaK JIOMAIIHUX, TaK U COAEPKAIINXCS B HEBOJE TUKHX >KUBOT-
HBIX, KOTOPBIE SBJISIOTCS COOCTBEHHOCTHIO X BJIA/ICNbIIA.

B ToMm ciywae, korma Bpen MPUYMHSAETCS AUKUM JKMBOTHBIM, HaXOMs-
IIUMCS B €CTECTBEHHOM, IPUPOJHOM COCTOSHUH, HOpMEI cT. 242 'K npu-
MEHSThCA HE MOTYT B CUJIy TOT0, YTO JIMIIO, IPUUUHSIONIEE Bpel, IpU yKa-
3aHHBIX OOCTOSTENBCTBAX HE 00JIaaeT IPaBOM COOCTBEHHOCTH Ha TaKHe
00BEKTHI )KHBOTHOTO MHpa.

B nmanHOM citydae mpHMEHEHHIO MOMICKHUT 3akoH PecmyOmmku bBena-
pyck «O xuBotHOM Mupe» oT 10 mronst 2007 r., a Takke HOPMBI, TIPEIy-
CMaTPHBAIOLINE YTOJOBHYIO OTBETCTBEHHOCTH 3a COBEPILIEHHE MPECTYILIe-
HUM, cOCTaB KOTOPBIX 3aKkperuieH B pa3zaene [X YromoBHoro xoxekca.

B cootBerctBuu ¢ Hopmamu cT. 242 I'K, npuHyauTensHOe U3bSITUE KU-
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BOTHOTO, COAEPKAaHNE KOTOPOTO HE COOTBETCTBYET OOIIEYCTaHOBIECHHBIM
TpeOOBaHUAM, OCYIIECTBIIACTCS HA OCHOBAHUH PEIIEHH Cy1a, B KOTOPBIH C
COOTBETCTBYIOLIMM HCKOBBIM 3asBJICHUEM MOXET O0paTUThCs TOJBKO TO
JIMIO, BOJISL KOTOPOT'O HAlpaBjieHa Ha NMPUOOPETEeHHE TAKOTO KUBOTHOTO B
CBOIO cOOCTBEHHOCTH. [10/100HOE yKa3zaHNe aHAIN3UPYEMBIX HOPM OTrpaHu-
YUBACT KPYr CyOBEKTOB, KOTOPBIE MOTYT MPUOErHYTh K CyaeOHOI 3amuTe
HMBOTHOTO OT HEHAUICXKAIIEro K HEMY OTHOIICHUS, IIOCPEICTBOM IIPHMe-
HEHHsI TPa)KAaHCKO-TIPaBOBBIX cpeAcTB. B wactHOCTH, HOpMEI CcT. 242 T'K
HE MpeayCMaTpUBAIOT BO3MOXHOCTh OOpaIlleHUs B CyZ, HaIlpuMep, opra-
HU3aLUY 10 3alIUTE )KUBOTHBIX, C TpeOOBaHHEM 00 M3BSTUU )KUBOTHOTO Y
€ro coOCTBEHHMKA M Tepeaade, HalpuMep, B ropojickoi 3oomapk. Corac-
HO HOpMaM cT. 242 'K, Tonpko HenmocpeaCcTBEHHO 300MapK, €CIIU OH 00Ja-
JlaeT CTaTycoM IOPHAMYECKOrO JIMIA, MMEET IPaBO OOpaIaThCs B CyJ C
TpebOBaHNEM O TIepeaade KUBOTHOTO, C KOTOPHIM COOCTBEHHUK OOpariaer-
cs1 HEHaJIeXKaIM 00pa3oM, B CBOIO COOCTBEHHOCTb.

W3bsiTHe )KMBOTHOTO M, COOTBETCTBEHHO, IIPEKpalleHHe MpaBa coOCT-
BEHHOCTH Ha HEro, OCYLIECTBISAETCS Ha BO3ME3IHON OCHOBE, UTO COOTBET-
CTByeT TpeOoBaHUAM HOPM cT. 44 KoHCTHTYIHH, IO LIEHE, ONpeaesieMon
COTTIAIIICHUEM MEKAY NPENIIECTBYIONIMM M TIOCIEIYIOMINM COOCTBEHHH-
KaMmu 1100, B CITydae BOSHUKHOBEHUS CIIOPA, — CYJIOM.

CyOBbeKTHBI COCTaB JIMII, UIMEIOIUX MPAaBO TPeOOBATh Mepeadr Ipapa
COOCTBEHHOCTH C COOCTBEHHHMKA TaKOT'O JKUBOTHOT'O Ha ce0s, HOpMaMH CT.
242 TK He ompejesicH, YTO JaeT OCHOBaHHS MPHUMEHUTH OOINUE MpaBHIIa
y4acTHsd B TPaKJaHCKO-TIPABOBBIX OTHOLIEHMSAX, U KOHCTAaTHPOBATh, YTO
BO3MOXKHOCTh MPHUOOpPETEeHHs MpaBa COOCTBEHHOCTH B IOPSIKE, IMPEmy-
cMoTpeHHOM HopMmamu cT. 242 'K, mpenocraBieHa mpaBocyOBEKTHEIM (H-
3MYECKHM JIMIaM, a TAaKXKe TOCyapCTBEHHBIM M YaCTHBIM KOMMEPUYECKUM H
HEKOMMEPUYECKUM OPraHH3aLUsIM.

8. Pexsusuyus. TEpMUH «PEKBU3UPOBATH» B PYCCKOM SI3bIKE 0003HAYaeT

((OTO6paTI> B [IPUHYAUTCIIbBHOM HNOPAAKE B IOJIB3Y IroCyaapCTBa UK HA BO-
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€HHEIC Hy)K,I[bI»gS. IIporienypa ¥ OCHOBaHMH PEKBHU3HIINH, TPOBOJUMON B
paMKax TpakJIaHCKOTO MpaBOMoOpsKa, onpeneiaeHsl Hopmamu ct. 243 T'K,
B COOTBETCTBHH C KOTOPHIMH PEKBU3HUIIUS JIOMYCKAETCS B CIIydasiX BOZHHUK-
HOBCHHUS CTHUXUIHBIX OCICTBUM, aBapwii, SMHICMHMA, SH300THH U HHBIX
00CTOSATEIIECTB, HOCSIIMX YPE3BBIUANHBIN XapaKTep, U COCTOUT B INPHHY-
OUTEIHHOM HW3BATHH y COOCTBEHHHKA HMMYIIECTBA, HEOOXOIMMOTO IS
MIPEIOTBPALICHAS PA3JIMYHBIX YPE3BBIYAHHBIX OOCTOSTENBCTB, IO pelle-
HHUIO YITOJIHOMOYEHHOT'O TOCYJapCTBEHHOTO OpraHa, HO B MOPSIKE U HA yC-
JIOBUSIX, YCTAHOBJICHHBIX HOPMaMH 3aKOHA.

Takum 00pa3oM, peKBH3HIHUSA, B OOIEM, HCIOJIB3YeTCS KakK MPaBOBOU
MEXaHU3M NPUHYAUTEIBHOTO MEPEeBOJa OT YACTHBIX JIMI B MOJb3Y TOCy-
JapCTBa TpaBa COOCTBEHHOCTH Ha WMYIIECTBO, HEOOXOAUMOE IS JIMKBH-
JAIAW YpEe3BBIYAfHON CHTyalnH, IO KOTOPO B COOTBETCTBHH C HOPMaMH
ct. 1 3akona Pecrrybnuku bemapych «O 3amuTe HaceJIeHHsI U TEPPUTOPHIA
OT YpE3BbIUYAHHBIX CUTYaIlUi MPUPOTHOTO U TEXHOTEHHOTO XapaKTepay» OT
5 mas 1998 r., noHnmaercs 06CTaHOBKA, CIOXKHBINASACA HA ONpeAeIeHHOM
TEPPUTOPUU B pe3yJIbTaTe NPOMBINIJIEHHON aBapyuu, HHOW OMAacHOM cuTya-
MU TEXHOTEHHOTO XapakTepa, KaTacTpoQsl, OMACHOTO MPUPOIHOTO SIBIIE-
HUS, CTUXHIHOTO I MHOTO OEICTBHA, KOTOPHIE TOBJICKIIN WIH MOTYT II0-
BJIEYB 3a c000il UeIoBeUeCKre KEePTBHI, MIPUINHEHUE Bpea 3A0POBBIO JIIO-
Jiel WM OKpYy’KaroIel cpeje, 3HaunTeIbHBIN MaTepHalIbHBIN yiepd U Ha-
pyIIeHUE YCIOBHM KUZHEEATSTIbHOCTH JIIOJICH.

PexBuzuius ocymecTBiasieTcsl Ha BO3ME3IHON OCHOBE, T.€. C BBIIIATOM
CTOMMOCTH MMYLIECTBA, YTO M3HAYAJIBHO MPELyCMOTPEHO HOpMamu cT. 44
Kouctutyuumu.

CTonMOCTh 9aCTHOTO MMYIIECTBA, ITOJICKAIIETO PEKBU3HIINH, OMpEIe-
JIIETCS YIIOJTHOMOYEHHBIM TOCYAapCTBEHHBIM OPTaHOM U COTJIACHO HOpMaM
1. 2 cT. 243 T'K MoxeT ObITh OCIIOpEHa €r0 COOCTBEHHHKOM.

PeKBI/BI/IHI/I)I, SABJIASACh OCHOBAHHUCM HpI/IO6peTeHI/IH InmpaBa CcOOCTBEHHOC-

8 Oweros C.1., IIzenosa H.IO. — Vkas. cou. — C. 675.
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TH, KIaccH(UIMpyeTcss Kak IMPOM3BOAHOE, IOPHIMYECKOE, ITyONn4HOE U
JIBYCTOPOHHETO JIeHCTBHS, HAIPaBJICHHOE Ha IpeKpallleHne mpasa coOCT-
BCHHOCTH 4YaCTHOI'O Cy6'beKTa U BO3HUKHOBCHHC IIpaBa CO6CTBCHHOCTI/I y
roCyAapcTBa.

C TOuKHM 3peHMs KiIacCH(UKAINUU FOPUINYECKHX (DAKTOB, aHAIM3HpYye-
MO€ OCHOBaHHE NMPHOOPETEHHs MpaBa COOCTBEHHOCTH CIIEAYET KiacCH(H-
IMPOBATh KaK MPaBOMEPHOE JIEHCTBHE, IPEACTABISIONIEE CO00H ropuanye-
CKHUH aKT B BUIC aAMUHUCTPATUBHOI'O aKTa (peLHeHI/IH YIIOJTHOMOYEHHOT'O
rOCyJJapCTBEHHOTO OpraHa).

Hcxons w3 TOro, 4TO PeKBU3HIMS MPEICTABISET COO0H CrIOCO0 U3BATHS
HUMYILIECTBa B MOJIB3Y I'OCYAAapCTBa, OHA MPUMEHSETCS NCKIIOYHTEIIFHO B
OTHOUIEHNH YaCTHBIX CyOBEKTOB, KOTOPBIE, PYKOBOACTBYSICH HOPMaMH 1I. 3
cT. 243 TK, uMeroT npaBo, IpHu MPEeKpaIIeHUH JSUCTBUSI 00CTOSATEIHCTB, B
CBSI3M C KOTOPBIMHU NPOM3BECHA PEKBU3HLIS, OOPAaTUTHCA B CyJl C TpeOo-
BaHHEM O BO3BpATe COXPAHUBILETOCS UMYIIECTBA.

MomeHT nepexojia rnpaBa coOCTBEHHOCTH Ha MMYIIECTBO OT €ro cooct-
BEHHHKA K T'OCYAapCTBY B IIPOLECCE PEKBU3UIMU ONPEAEISIETCS MOMEHTOM
(axTryeckoii mepenaun Bemieil. TakuM oOpa3oM, B aHAIN3UPYEMOM CITy-
Jae MCHOIb3YETCs CIOCO0 TPaAUIIHH.

9. Konguckayus cormacHo HOpMaMm cT. 244 T'K mpencrasisier coGoit
CaHKIHIO 3a COBCPIICHUC MPECTYIUVICHUA, aIMUHUCTPATUBHOTO ITPOCTYIIKA
WKW HApYIICHUS HOPM I'paXXJTaHCKOI'0 IpaBa U COCTOUT B IPUHYAUTCIIbHOM
1 0e3BO3ME3THOM M3BSTHH MMYIIECTBA y €ro codcTBeHHHMKa. KoHducka-
WS, KaK NMPUHYAWTEIbHAs Mepa 0€3B03ME3IHOTO JIMIICHHST COOCTBEHHHKA
IpaBa cOOCTBEHHOCTH Ha €Tr0 UMYILIECTBO B COOTBETCTBHU C HOPMAaMH CT.
44 KoHCTHTYyIHU JOITyCKAeTCs JIUIIh TI0 MOTHBaM O0IIecTBEHHON HEe00Xo-
JUMOCTHU TIpH COOJIOZICHUH YCIIOBUH U TOPSIZIKA, OMPEACTIEHHBIX HOPMaMH
3aKOHOJATENIbHBIX aKTOB, & TAKXXe 0 PEIICHUI0 Cyla, KOTOPOe, B CBOIO
ouepeib, TAKXKe JOJDKHO ObITh OCHOBAHO Ha HOPMaXx 3aKOHOAATENbHBIX aK-

TOB.
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B cumy Toro, 4to KOH(pUCKAUSI KaKk Mepa MPUHYJUTEIHLHOTO BO3IEHCT-
BUA Ha MPABOHAPYHIUTEIA NPUMCHACTCA HE TOJBKO B I'paXXIaHCKOM, HO
TAaK)X€ B YT'OJIJOBHOM W aAMHUHUCTPATUBHOM IpaB€, €€ MOXHO IMPU3HATH
MEKOTPACJICBBIM MHCTHTYTOM, HAIIPABJIEHHBIM HEIMOCPEJICTBEHHO Ha M3Me-
HEHHE TPakKAAHCKO-TIPABOBBIX OTHOIICHWH M, B YAaCTHOCTH, OTHOLICHUH
COOCTBEHHOCTH.

Hopwsr ct. 244 TK npemycMaTprBaiOT HECKOIBKO BHIOB KOH(PHCKAITUH,
KOTOpast MOXET OCYHICCTBJIATHCA B Cyl]e6HOM TOpAAKE UM B aAMUHUCTpA-
TUBHOM IIOPSAOKE. dakt KOH(bI/ICKaI_II/II/I umymecTsa B aAMUHUCTPATUBHOM
MOPSIIKE MOXKET OBITh 00XKaJIOBaH B CY/I.

Tak, Hanpumep, B aJMUHHCTPATHBHOM IIOPSIKE B COOTBETCTBUH C HOP-
Mamu 6.10. KoAIl xoH(uHCKanu moyIeKaT JTOXOMABI, TOTY4YeHHBIE B pe-
3yJIbTaTe OCYIIECTBICHHUS IPOTHBOIPABHOM AEATEIBHOCTH, a TAKKe Mpe.-
METhI aJMHHUCTPATHBHOTO NPABOHAPYLICHUS, OPYAUS U CPEACTBA COBEP-
IMECHUSA AAMUHUCTPATUBHOI'O IMPAaBOHAPYIICHUA, HAXOAAIIHUECST B CcoOCTBEH-
HOCTH (Ha TIpaBe XO3SIIICTBEHHOTO' BEICHUS, ONEPATUBHOIO YIPAaBJICHUS)
JIMIA, COBEPLIMBIIEr0 aIMUHUCTPATHBHOE ITPABOHAPYILICHHUE.

HenocpenctBeHHO B paMKax IpaskAaHCKOTO INPaBOINOpsiIKa KOH(HCKa-
1S IPUMEHSCTCS, HanpuMep, Ha ocHoBarud HOpM cT. 170 T'K, ct. 180 I'K,
ct. 57 3akona Pecrryomuku Bemapyce «O0 aBTOpCKOM IpaBe M CMEXHBIX
mpaBax» oT 17 mas 2011 r.

SIBnssACH OMHOBPEMEHHO MEPOU NPUHYIUTENBHOIO BO3IECHUCTBUS Ha IIpa-
BOHAPYIIUTEJIS © OCHOBAaHWEM MPUOOpPETEHHS IpaBa COOCTBEHHOCTH, KOH-
¢duckays KiaccupUIUpPyeTcs Kak OCHOBAHHE ITPOM3BOAHOE, FOPUIUYEC-
Koe, IyOIMYHOE ¥ IBYCTOPOHHETO EHCTBUSL.

C TOYKHM 3peHUus KIacCH(PHUKAINN IOPUOMIECKUX (PaKTOB, aHAIH3UPYE-
MO€ OCHOBaHHE NMPHOOPETeHHs! MpaBa COOCTBEHHOCTH ClEAyeT Kiaccupu-
LUPOBaTh KaKk MPaBOMEPHOE NIEHCTBIE, Npe/ICTaBIsonIee co00i opuanye-
CKHH aKT B BHJE aIMUHHCTPAaTHBHOTO aKkTa (pelIeHHs cyla WM HHOTO

YIIOJTHOMOYCHHOT'O T'OCYIapCTBECHHOT'O opraHa).
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10. Hayuonanusayus npeactaBiseT co0o0i, BO-IEPBHIX, CIOCO0 MPHUHY-
JAUTEJIBHOTO U3BATHA UMYIICCTBA Y YaCTHOI'O JIMI[A B IOJIb3Y IOCyJ1apCTBa,
a, BO-BTOPBIX, OCHOBaHHE NMPHOOPETEHUs] MpaBa COOCTBEHHOCTH, KOTOPOE
KJIacCUUIMpyeTCsl KaK MPOM3BOAHOE, IOPHIMYECKOE, IyOINYHOE U JBY-
CTOPOHHETO JEHCTBUSI.

C Touku 3peHHs KiIacCH()UKAIINH IOPUANIECKIX (PAKTOB aHAIH3UPYEMOe
OCHOBaHHE TPHOOpPETEHHS MpaBa COOCTBEHHOCTH CJEXyeT KIacCHU(pHIIH-
poBaTh Kak IpaBOMEpHOE JeiicTBHUE, MpeAcTaBisonee co0ol opuaudec-
KM aKT B BUJE aJAMUHHCTPATHBHOTO aKTa (pEIIeHHs YHOIHOMOYEHHOTO
TOCYAapCTBEHHOT'O OpraHa, BHIHECEHHOTO B BHJE 3aKOHA, IPHHATOrO Ha
ocHose Koncruryrmn).

KBrHTACCEHIMS HAIMOHAIHM3AIMHE COCTONT B M3BSTHH Y YacCTHBIX JIHII
HMMYILIECTBA C LENbI0 OOPAIIEHHUS €r0 B TOCYAapPCTBEHHYIO COOCTBEHHOCTD
U JanbHeHIeil X03sCTBEeHHON AKCIUTyaTallii B MHTEpecax BCEro Hapoja,
a HC OTACIIbHBIX JIHII. HOJI UMYIIECTBOM, IMOJICKAIUM HallMOHAJIW3alluH,
cllelyeT MOHUMaTh CPEJCTBA HMPOU3BOJICTBA, MMEIOIINE Ba)KHOE 3HAYECHUE
JUISL TOCYIapCTBEHHOTO Pa3BUTHMS, SKCIUTyaTallUsl KOTOPBIX CIIOCOOHA OKa-
3aTh BIIMSIHAE Ha SHEPrEeTHYECKYyI0, MPOJOBOJLCTBEHHYIO, SKOHOMHYE-
CKYI0, 9KOJIOTHYECKYIO M T.II. 0€30MacHOCTh TOCYIapCTBa U MPOXKUBAFOIIIE-
TO Ha TOCYJapCTBEHHOH TeppuTopuu HaceneHus. K TakoBbIM, IO Hamiemy
MHCHHIO, OTHOCATCA €IUHBIC DJICKTPOCCTU, CETH KECIC3HBIX NJOPOr, CIUHBIC
HMMYIIECTBEHHbIE KOMIUIEKCHI MO 100bIYe, epepaboTKe U TPaHCIIOPTHPOB-
K€ MPUPOJTHBIX PECYPCOB, CETh €AMHBIX MMYIIECTBEHHBIX KOMIUIEKCOB IO
IIPOMU3BO/ICTBY XJIEOOOYJIOUHBIX U3ETUHN H T.II.

[Iponecc HanMOHAIM3AMK 10 CBOEMY COAEPKAHUIO SIBISETCS 0Opart-
HBIM TIPOIIECCY NMPHUBATH3AIMK M MOXET OBITh MPUBEICH B JICHCTBHUE B Iie-

JIIX YCTpaHCHUA €€ HCTAaTUBHBIX MTOCJICACTBUM.
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6.4. OcHoBaHMsI MPeKpaLeHHs PaBa cOOCTBEHHOCTH

B oTiMume OT pacCMOTPEHHBIX BBIIIC MEPBOHAYATIBHBI M MIPOU3BOIHBIX
OCHOBaHWH NpPUOOpETeHHs INpaBa COOCTBEHHOCTH, BO BCEX CIydasx Ha-
NPaBJICHHBIX B KOHEYHOM HTOIe Ha 3aKpeIUICHHEe MMYILECTBa 3a Ompele-
JICHHBIM COOCTBEHHHKOM U BO3MOJKHYIO €T0 JAIbHEHIIYI0 X035 HCTBEHHYIO
9KCILTyaTalfio, TMpoleaypa MpeKpalleHusi MpaBa COOCTBEHHOCTH HEMO-
CPE/ICTBEHHO CBsI3aHA C MPEKPalIeHUEeM CYIIECTBOBAHHS 00BEKTa BEIIHBIX
NPaBOOTHOLICHHUI B HAType, T.€. C €ro norpedieHneM, TuOesbio WK YHUY-
TOXEHHEM, YTO UCKIFOYACT ero JAIbHEHIIYI0 X03SHCTBCHHYIO IKCILTyaTa-
LIMIO U, TI0 CYTH, BBIBOAUT NMPEKPATUBIIMH CYIIECTBOBaHHE OOBEKT U3 Ipa-
JKIAHCKOT0 000poTa.

[pekpaienue npaBa coOCTBEHHOCTH BO3MOXKHO B CIEIYIOIIUX CITydasX:

— nmotpebieHne COOCTBEHHHKOM WIIM WHBIM JIMIIOM UMYILECTBA, KIacCH-
¢bunupyeMoro kak norpebisieMoe. B yka3aHHOM ciydae mpaBo cOOCTBEH-
HOCTH Ha UMYLIECTBO MpPEKpalIaeTCs B MPOLecCce M3BICYCHHS €ro Mmoses-
HBIX CBOWCTB. VIMyIIECTBO MOXKET OBITH MOTPEOICHO €ro COOCTBEHHHUKOM
1100, ¢ €ro coryiacusi, MHBIM JIMLIOM, T.€. IT0 BOJe COOCTBEHHHKA NUMYIIECT-
Ba M, CJIEJOBATENIFHO, B paMKax TPa)KIAQHCKOTO IPaBOIMOPSJIKA, a TaKkKe
IIOMHUMO €T'0 BOJIM UHBIM JIMIIOM B CJIydac BEIOBITHS nMyuiecTBa u3 Bjajec-
HUsI COOCTBEHHMKA W, CIIEOBATEIbHO, BHE PAMOK yCTaHOBIJICHHOTO I'paK-
JIAHCKOTO TPABOIOPSIIKa, T.e. MPOTHBONpPaBHO. [IpoTnBonpaBHOEe MOTPEO-
JICHHE MMYILIECTBa, 110 O0LEeMY IPAaBUILY, SBISETCS OCHOBAHMEM JUISl B3bI-
CKaHHE ero COOCTBEHHHUKOM C IPAaBOHAPYIIHUTEISI CTOMMOCTH TaKOTO HMY-
LIECTBA, YTO HE OKa3bIBACT BIMSHUS Ha (KT MpeKpalleHus mpaBa coocT-
BEHHOCTH Ha UMYIIECTBO, KOTOPOE OBLIO MOTPEOIICHO;

— YHHYTOXXCHHE UMYIIECTBA HETIOCPEJCTBEHHO €ro COOCTBEHHHKOM HIIN
WHBIM JIMLOM C COIJIAachsi COOCTBeHHHMKa Mo Oe3 TakoBoro. bes cormacus
COOCTBEHHHKAa HMYLIECTBO MOXET OBITh YHHUYTOXKEHO B PE3yJIbTaTe COBEp-

HICHUS T'PAXKIAHCKOTO IMMPAaBOHAPYIIEHUS, YTO JACT CO6CTBeHHI/IKy IIpaBoO Ha
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B3bICKAHNE CTOMMOCTH UMYIIIECTBA, HO HE OKA3bIBAacT BIMSHUS Ha (akT mpe-
KpalleHHsl MpaBa COOCTBEHHOCTH Ha YHHYTO)KEHHOE HMMYIIECTBO JIMOO B
paMKax, OIpE€ACJICHHbIX MPaBOBbIMU HOPpMaMH, BO-IICPBbLIX, BCJICIACTBUC
KpaliHell HeoOXOMMOCTH, BO-BTOPBIX, COTJIACHO IIPAaBOBBIM HOpMaM (Ha-
TIPUMeEp, YHUUTOKCHHE OOJIBHBIX JKUBOTHBIX B CIIy4ae BO3HHKHOBEHHMS IIH-
JeMHH). YHUUTOXKEHHE UMYILECTBA, KaK MPABUIIO, PEICTABISAET CO00H BO-
JIeBOE JIeHiCTBHE KOHKPETHOTO CYOBEKTa Ipa’kAaHCKOTO MpaBa M, B YAaCTHO-
CTH, MOKET UMETh MECTO B pe3ysbTaTe 0TKa3a COOCTBEHHHKA BEIH OT Ipa-
Ba COOCTBEHHOCTH Ha Hee. YHHUYTOXKEHHI0 MOXET OBbITh HOJIBEPrHYTO Kak
notpebisiemMoe, Tak U He noTpebisieMoe uMyiecTBo. OTHAKO B paMKax Ipa-
BOMEPHOT'O ITOBE/ICHHSI CYOBEKTOB TPaXKIAHCKOTO IIpaBa YHHYTOXKCHHIO
MOJUIEKUAT TOJIBKO TO MUMYILECTBO, YHHYTOKEHHE KOTOPOro INMpsIMO HE 3a-
TIPEIIEHO PaBOBBIMK HOpPMaMH (HAIpUMep, HCTOPHKO-KYIbTYPHBIE [IEHHO-
CTH), U HE CBA3aHO C MPUYMHEHUEM BpENA MHBIM CyOBEKTaM IpaskIaHCKOTO
IpaBa, a TaKXKe JKOJIOTHYECKON Oe30macHoCTH (Hampumep, YHHUTOKEHHUE
PaaOaKTUBHBIX OTXOJ0B, OTXOJ0B XUMHUYCCKOI'0 IMPOU3BOACTBA U T.H.);

— ru0enb UMYIIECTBAa BO3MOXKHA BHE CBS3HU C JICSTEIBHOCTHIO YEIIOBEKA,
MIOMHMO €0 BOIH B Pe3ylbTaTe BOZHUKHOBEHUS YPE3BBIYAWHBIX M HEMpe-
JOTBPAaTUMBIX B JAHHBIX YCJIOBHSAX OOCTOSITENBCTB JHOO B CBSI3HM C Jes-
TENBHOCTBIO YEJIOBEKA, HE HAIPAaBICHHOW HENOCPEINCTBEHHO HA YHHUYTO-
KCHHE IMYILECTBA.

Bue 3aBucuMoCTH OT IPUYHH U croco0a MpeKparieHus CylecTBOBaHU
HUMYIIECTBa B HAType BCE MEPEUMCICHHBIC BBINIE U HMHBIE AHAIOTUYHBIC
JICSTHUSL SIBIISIIOTCSI OCHOBAHMSIMH NPEKpaIleHHs IpaBa COOCTBEHHOCTH, KO-
TOpBIE MOXHO KJIacCH(UIMPOBATh Kak (haKTHIECKHE, OOLIMe U OJHOCTO-
POHHETO AEUCTBHS, T.€. HAIPABJICHHBIE HA IPEKpAIlEHHE IPakJaHCKO-TIpa-
BOBBIX OTHOIIECHHUH.

C TOYKM 3peHHs KIacCU(PHUKALUKU FOPUIUUECKUX (aKTOB, BOCIPHHSITOM
LUBHJIMCTHYECKOH HayKoW (pakT MpeKpalmieHus! CyleCTBOBAaHHUS UMYIIECT-

Ba B 3aBUCUMOCTU OT KOHKPETHBIX 00CTOSATENLCTB MOXKET OBIThH KJ'IaCCI/I(l)I/I-
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IUPOBaH KaK COOBITHE WMIN JIEHCTBHE, KOTOPOE MOXET OBITh KakK IPaBoO-
MEpHbBIM, TaK M HEPABOMEPHBIM M OBITh BBIPAKEHO KaK FOPHIHUYECKHUM I10-
CTYIIKOM, TaK U HOPUANYCCKUM aKTOM B BUJAEC CIACIIKHU 0o aaIMUHUCTpa-
TUBHOTO aKTa.

B ciydae npekparieHus npaBa cOOCTBEHHOCTH Ha UMYILECTBO IpHOOpe-
TEHHE, MPEKpaIleHNe WIN TEePEeXo] MpaBa cOOCTBEHHOCTH, B OTHOLICHUH
KOTOPOTO HE MOJJICIKUT TOCYAAPCTBEHHON PETUCTPALINH, €TO YHUUTOXCHHUE
(moTpebneHne) He CBA3aHO ¢ KaKUM-THOO IOPUIMYECKIM HOPMHUPOBAaHHEM,
Ha uTO crpaBeBO ykasbiBaet 10.K. Toncroit™.

B ToM ciyuae, korja npekpamiaer CyIecTBOBaHHE UMYIIECTBO, TPHOO-
peTeHne, NpeKpalieHue WiIK Mepexo]l MpaBa COOCTBEHHOCTH B OTHOLICHUH
KOTOPOTO TOJUICKUT TOCYJapCTBEHHOM PETHUCTpaIliy, OBIBIINH COOCTBEH-
HUK MMYIIECTBA 00s3aH COBEPIUUTH COOTBETCTBYIOIINE PErUCTPALlMOHHbIC
JEUCTBHS, BKIIOYAasl TEXHUYECKYIO PETMCTPALIUIO, HAlpUMeEp, MEXaHUUe-
CKOT'0 TPaHCIOPTHOrO cpencTBa B noxpasaeneHuu I'AW MBJI, kotopoe B

CJIydyac €ro yrujinsaluuu nNoQJICKUT CHATUIO C PETUCTPALITMOHHOI'O y4€Ta.

8o I'paknanckoe npaso: Yued.: B 3-x T. — 7-e uzz., nepepab. u jo. / ITox. pen. FO.K. Toncroro. — M.:
Ipocnexr, 2009. - T. 1. — C. 450.
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I'JTIABA 3. IIPABO COBCTBEHHOCTHU ®U3NYECKHUX JINIL]

§ 1. IOHATHUE U ITIPEJHA3HAYEHUE ITPABA COBCTBEHHOCTH

[IpaBo cOGCTBEHHOCTH, SABISASACH MOJOTPACIBIO IPAXKIAHCKOTO IIPaBa, Co-
CTOWT U3 COBOKYNHOCTH I'Pa’KAaHCKO-TIPABOBBIX HHCTUTYTOB, HOPMBI KOTO-
PBIX PEryIHpYIOT OOIIECTBEHHbIC OTHOIIECHUS, BOSHUKAIOIINE B IIpoliecce
OCYLIECTBJICHHUS TIPABOMOYHNIT COOCTBEHHHKA OT/CIbHBIMH IPYIIIaMU CyOb-
€KTOB TIpakAaHCKoro mnpaBa. OJHMM W3 TakMX WHCTUTYTOB HOAOTPACIH
«IIpaBO COOCTBEHHOCTH M APYTHE BEUIHbIEC MpaBa» SBISETCS TPAXKIAHCKO-
MPaBOBOM HWHCTHTYT «IPAaBO COOCTBEHHOCTH (PM3MUYECKHX JIHI», BOOpaB-
muii B ce0s Bce OCHOBHBIE NMPHHIIMIIBI IPABOTO PETYIMPOBAHMS BEIIHBIX
OTHOUIEHWM, YCTAaHOBJIEHHbIE HOPMAMM HA3BaHHOM IOJOTpaciid U IpuUMe-
HsieMbI€ B paMKax BCEX €€ MHCTHTYTOB, a TAKKe 00JIaIatoIuil psIoM Crie-
IUPHUIECKNX 0COOCHHOCTEH, 00YCIIOBICHHBIX CYOBEKTHBIM COCTaBOM aHa-
JIM3UPYEMBIX BELIHBIX TPABOOTHOLICHUH.

CoOCTBEHHOCTh (PU3MYECKHX JIHII, HE3aBUCUMO OT TOTO, OCYIIECTBIISIOT
JIM OHH TIPEIIPUHUMATENIBCKYIO JESITENbHOCTh B KAUECTBE WHIUBHyallb-
HBIX MIPEANPUHIMATEICH 100 B KaUueCTBE TAKOBBIX HE 3aPErUCTPHPOBAHBI,
KJIacCUPUIMPYETCsl KaKk YacTHas, YTO PHUMEHHUTENIFHO K COBPEMEHHBIM YC-
JIOBUSIM Pa3BUTHS TPAXKAAHCKOTO TPABONOPsAKA, OKa3bIBAET BIMSHHUE He-
TIOCPEACTBEHHO Ha COCTaB 00BEKTOB, KOTOPHIE HAa TEPPUTOPHH PecryOniku
Benapych MoryT HaxoAnUTbCS B COOCTBEHHOCTH (PU3NYECKHX JIMII.

B xauecTBe mpaBOBOII OCHOBBI pa3BUTHS YaCTHOH COOCTBEHHOCTH B 00-
meM, U (pU3NUEeCKuX JIUI] — B YaCTHOCTH, BBICTYIAlOT HOPMEI cT. 13 KoncTn-
TYLUH, yCTaHABIMBAIOIINE BE (POpMBI COOCTBEHHOCTH Ha TeppuTopuu Pec-
my6nuku benapyck — rocyapcTBeHHYIO M 9acTHYIO, a TaKXKe TapaHTHPYIO-
M€ PaBHYIO 3alIUTY W PaBHBIC YCIIOBUS IJISI Pa3BUTHS KaK TOCYJapCTBEH-
HOM, TaK M 4acTHOH cobcTBeHHOCTH. Kpome Toro, Hopmamu cT. 13 Koncrn-
Tyuuu (pU3MYECKUM JIMIAM MPEeIOCTaBICHa BO3MOXKHOCTh CBOOOIHOTO HC-
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MTOJIF30BAaHMI CBOCH COOCTBEHHOCTH IUISI OCYIIECTBICHUS IIpeNIpHHUMA-
TEJIbCKON U MHOM JieraJlbHOM SKOHOMHUYECKOHU nesitenbHocTH. Hapsiny ¢ Hop-
MaMmu CT. 13 HopMbI cT. 44 KOHCTUTYIIUH BBICTYMAIOT TapaHTOM IpaBa co0-
CTBCHHOCTH, 3aKPEIUIAIOT 32 COOCTBEHHHKOM Ha KOHCTUTYIIHOHHOM YPOBHE
MPaBOMOYHsS COOCTBCHHHKA (BJIAJICHUE, MOJIH30BAHHE W PACIOPSDKCHHE) U
MIPEIOCTaBIAIOT COOCTBEHHHUKY HUCKITIOYUTEIFHOE MPABO UX OCYIICCTBICHHS
KaK €IMHOJHMYHO, TaK M COBMECTHO C APYTHMMH CYOBEKTaMH I'pakIaHCKOTO
mpaBa. Ha KOHCTUTYIIMOHHOM YpOBHE TakXe rapaHTHPOBAaHA HENPHKOCHO-
BEHHOCTb COOCTBEHHOCTH, NMPUOOPETEHHONH B COOTBETCTBHU C IPABOBBIMHU
HOpMaMH, IPaBo Mepeaadn Takold COOCTBEHHOCTH I10 HACIIECTBY U €€ rocy-
JApCTBEHHAS 3alIHTA.

Ha ocnoBe nopm Koncrurymuu B 'K 3akperieHbl COOTBETCTBYIOIIME
OTpacieBble MPUHLMIIBI TPAKIAHCKO-IIPABOBOIO PETYIUPOBAHMS, B TOM Y-
CJie ¥ OTHOIIEHUH YacTHOW cOOCTBEHHOCTH (pm3mueckux nuil. K Ha3BaH-
HBIM OTHOCSTCS CJIEIyIOIINE MPHHIUIILI HEPHKOCHOBEHHOCTH COOCTBEH-
HOCTH, OECHpeNsITCTBEHHOTO OCYIIECTBICHUS TPaKAAaHCKUX IIpaB, He-
JIOTYCTUMOCTHU MPOU3BOJILHOLO  BMEIIATENbCTBA B YACTHBIE JI€J1a, PABEHCT-
Ba 3aMIUTHI KaK TOCYIapCTBEHHOW, TaK M YACTHOH COOCTBEHHOCTH JFOOBIMH
MIPEeIyCMOTPEHHBIMHA HOPMaMH TPaKIaHCKOTO IMPaBa CIIoco0aMu, BKITIOYAs
M CaMO3allINTy, OCCIPENITCTBEHHOTO BOCCTAaHOBJICHHUS HApyIICHHBIX IIPaB
U HEKOTOPBIC APYTHE MPUHIIUIIBI TPAKIAHCKO-TIPABOBOTO PETYINPOBAHHUS.

ConepxaHue Ha3BaHHBIX NPUHIMUIIOB IPa)kJaHCKOTO IpaBa ObUIO pac-
KpbITO B § 3 rinaBbl | HAacTOSILIErO U3TAHUSI.

Hopwmsbl aHanu3upyemMoro HHCTUTYTa IPa)KAaHCKOrO MpaBa HaIpaBJEHBI
Ha JISTAIH3ANHUI0 TpoIiecca MOCTYIUICHUS UMYIIeCcTBa B (pakTHIecKoe Biia-
JeHre (U3MYECKUX JIMI, CO3/IaHhe HAIJICKAIINX MPAaBOBBIX YCIOBHU €ro
3aKOHHOT'O MCTIOJIb30BAaHMS U 3aIIUTHl (DaKTHYECKOTO BIIAJCHUS COOCTBEH-
HUKa OT MPOTHBOIPABHBIX MOCATATEILCTB TPETHHUX JIUIL, YeM (HOPMHUPYIOT
HEOOXOANMBIE TPaBOBbIE YCIOBHsS 3()(MEKTHBHOTO Pa3BUTHS OOIIECTBEH-

HBIX OTHOIICHHUI CO6CTBeHHOCTI/I, KaK 3KOHOMHUYECKOI Kareropum, Ha ro-
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CyapCTBEHHOW TEPPUTOPUH.

Paznuunbie BUbI Bemeﬁ B COBOKYIIHOCTH COCTAaBJIAIOIINX COOCTBEHHOCTh
B 9KOHOMHYECKOM CMBICIE (TTOTPeOIseMbIX U HENOTPEOIISIEMBIX, IPOCTHIX
CJIOXHBIX, TJIAaBHBIX BELIEH M MX NPUHA/UICKHOCTEH M Apyrue UX BHIbI) sIB-
JISIFOTCST HEOOXOAMMBIMHU JUIsl 00ecrieYeH s JKU3HEAEATENFHOCTH YeI0BeKa,
Ha 4TO YKa3blBIOCh B IiaBe 15 Hactosuiero uznanus. Ilo cyTu, MOXXHO
KOHCTaTHPOBATh TOT (haKT, YTO KHM3HH YeIOBeKa 0€3 MHUHHMAIILHO HEOOXO-
JUMOro Habopa Belleil HeBo3MOkHA. Ha3BaHHOE OOCTOSITENHCTBO JENaeT
MpolecC MPUOOPETEHUSI UMYIIIECTBA U M3BJICUEHHS €T0 TOJIE3HBIX CBOWCTB
OJJHUM M3 CaMbIX BOXHBIX JUIS YesioBeka. HermocpeacTBeHHO OT TOro, Kakue
BEIIM M B KaKOM KOJIMYECTBE JOCTYIHBI KOHKPETHOMY YEJIOBEKY, 3aBHCHUT
Ka4ecTBO €Tr0 JKM3HH, YTO CTAJO OCOOCHHO 3aMETHBIM Ha TEPPUTOPHH OBIB-
mero CCCP nocrnie ero pacnana u nepeoprueHTaI BHOBb 00pa30BaBILIIXCS
HE3aBUCHMBIX FOCYAAPCTB B CTOPOHY KalUTAINCTUUECKOTO IyTH Pa3BUTHS.

Bo3moxHOCTH YenoBeKa 1o MPUOOPETEHUIO BO BIaICHUE PA3INIHBIX Be-
e, 6e3ycIOBHO, BO MHOI'OM 3aBHCST OT €ro JIMYHBIX Ka4yecTB, M03BO-
JISFOIIMX MCIOJIBb30BaTh B TIOJIHOM 00beMe MHOT000pasne IOCTYIHBIX B Ha-
cTosiIIee BpeMsi Crioco00B MIPUCBOCHUS MaTepHaIbHBIX Osar. OJJHaKo cOoBO-
KyITHOCTh BCEX BO3MOXKHOCTEH, TEOPETUIECKH JTOCTYHMHBIX KOKIOMY YICHY
oOmiecTBa, B COOTBETCTBHH C YCTaHOBIEHHBIM HopMmamu cT. 17 'K obObe-
MOM IIPaBOCHOCOOHOCTH, B IIEJIOM, ONpeNeNnseTcss HOpMaMu IpaBa coOcCT-
BEHHOCTH, COJIEpKaHUE KOTOPBIX B MEPBYIO OYepeAb 3aBUCUT OT TOTO IO-
JIMTUYECKOTO ITyTH, 10 KOTOPOMY pasBHBAETCS T'OCYNApCTBO, YTO XOPOIIO
n3BecTHO xutensm crpad CHI', poguBmuMces B nepuof pacusera CCCP u
HMEIOIINM, TAKUM 00pa3oM, BOSMOXXHOCTb CPAaBHHUTh COLTHATUCTHIECCKUH U
KA TAINCTHIECKIHA Iy TH S KOHOMHYECKOTO PA3BUTHS.

B Hacrosmiee Bpems, B OTINYHE OT COIMATMCTHYECKOTO NMEpHOAa pa3Bu-
THSI, BOSMOXXHOCTHU TPakAaH B UMYIIIECTBEHHON c(hepe pacIIipeHb! IPaKTH-
YEeCKU JJO MAaKCHMaJbHO JOMYyCTUMBIX IpeesioB. Tak, cornacHO HOpMaM CT.

214 T'K, ¢usnyeckuM JMnam MOTEHIUAIBHO NPEIOCTaBICHa BO3MOXHOCTD
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MMETh Ha TIpaBe cOOCTBEHHOCTH JI000€ MMYIIIECTBO, 32 HCKIIOUEHHEM TOTO,
KOTOPOE B COOTBETCTBHH C HOPMAaMHU 3aKOHOIATEILHOTO aKTa HE MOXET Ha-
XOJUTHCS B COOCTBEHHOCTH (DU3UUCCKUX JIHII, T.C. SBJIACTCS OrPAHUUCHHBIM
B 000pOTE, YTO OOYCIOBICHO PA3THMYHBIMH OOIICCTBEHHBIMHA HHTEPECAMHU.

B coBeTckmuil mepuoj roCyZapCTBEHHOI'O Pa3BUTHs BUABI UMYIICCTBA,
KOTOPBIE MOTJIM HAXOJUTHECSA B COOCTBEHHOCTH UEJIOBEKa, OBLIH OrpaHHYe-
HBI TIPAaBOBEIMH HOPMaMH, OTCYTCTBOBAJIO CaMO ITOHATHE YaCTHOW cOOCT-
BEHHOCTH, MIMEHOBABIIICHCS JIMYHOM, T.C. MPeIHA3HAYABIICHCS I yIOBIIC-
TBOPEHHUSI TMYHBIX OBITOBBIX MOTPEOHOCTEH IpakaaH. Y CTAHOBJICHHBIEC B TO
BpeMsl MPABOBBIC OTPAHUYCHUS HCKIIOYATH BO3MOXKHOCTH HMPUOOPETEHHS
rpaIaHaMyd B COOCTBEHHOCTH 3€MENBHBIX YYaCTKOB, CPEICTB HPOH3BO/I-
CTBa, BKIIFOYAsi TPy30BhIC aBTOMOOWIJIM W MHBIC MEXaHUYECKHE TPAHCIIOPT-
HBIE CPENCTBA, MCIIOJNB3YEMbIe IJIsl MMPOM3BOJACTBA PadOT, WHOW IIPOMBIII-
JICHHBIH WHBEHTAPh U 000pYyIOBaHKE, a )KHUJIbIE J0Ma U OBITOBBIE TTOCTPOM-
KM, HEOOXOAMMBIE I OOCITYy>KHBaHHSE )KUIIOTO J0Ma, IPaBO COOCTBEHHO-
CTH IpaxJiaH Ha KOTOPBIC JOIMYCKAIOCh, ObUIA OrpaHHUYCHBI B pa3Mepax.

B Hacrosmee BpeMs B COOTBETCTBUU ¢ HOpMaMHu KOHCTUTYIIUHM U OCHO-
BAaHHBIMHM Ha HUX HOpMamH 1. 2 cT. 214 'K konuuecTBeHHbIE UM CTOUMO-
CTHBIE OTPaHMYEHIS IMYIIECTBA, KOTOPOE MOKET HAXOJUTHCSA B COOCTBEH-
HOCTH (PM3UIECKUX JIUI], MOTYT OBITH YCTAHOBJIECHBI TOJIEKO HOPMaMH 3aKO-
HOJATEIBHOTO aKTa, €CIM 3TO HEOOXOJAMMO B MHTEpECax HalMOHAIbLHOMN
0€30MacHOCTH, OOIIECTBEHHOTO IMOPSIKA, 3alUThl HPABCTBEHHOCTH, 3110-
POBBSI HaceJeHUs, paB U cBoOO Mpyrux jmil. Takum oOpa3om, o oOIe-
My TPaBUITY, KOITUYECTBO H CTOMMOCTh UMYIIIECTBA, KOTOPOE MOXKET HAXO-
IUTBCSA B COOCTBEHHOCTH (PM3UUCCKUX JIUI], HA 3aKOHONATEIFHOM YpOBHE
Ha COBPEMEHHOM 3Talle Pa3BHUTHS TPa)XIAHCKOTO MPAaBOMOPSAKA HE Orpa-
HUYHBAETCS.

OU3HYECKUM JIMIIAM HOPMAaMU TPAXKIAAHCKOTO IIpaBa IPEIOCTaBIICHBI
BO3MOXKHOCTH MPHOOPETCHUS B COOCTBEHHOCTh MMYIIECTBA 10 OCHOBAHU-

SAM, KOTOPBIC B COOTBECTCTBUU C Knaccmbnxauneﬁ OCHOBaHUM an/I06peTe-
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HUS TIpaBa COOCTBEHHOCTH, PACCMOTPEHHON B § 6 TiaBbI 16 HacTOsIIETO
U3[IaHKS, OTHOCSTCS K OOIIUM WJIM YaCTHBIM, M TP 3TOM MOT'YT OBITh KaK
(axkTHYecKue, TaKk U IOPUIMYECKHE, KaK NepBOHAYAIbHbBIC, TaK M MPOM3-
BOJIHBIE, KaK OJHOCTOPOHHETO, TaK U JBYCTOPOHHEro AeiictBus. CrnenoBa-
TEJIbHO, (PU3MUYECKHE JMIAa MOTYT IPHOOPECTH NpaBO YaCTHOW COOCTBEH-
HOCTH Ha BEIIW B IPOIECCE MX M3TOTOBICHHA (CO3IAHISI), IPUOOPETEHHS
IO TOTOBOPY, BCIEACTBUE MCIIONB30BAHMS MIPEIOCTaBIeHHBIX HopMamu ['K
BO3MOXHOCTEH MpHOOpeTeHnsT B COOCTBEHHOCTh OECXO3SHHBIX BeIeH,
y4acTBYS B HACJIEZICTBEHHOM IIPAaBOIPEEMCTBE, B PE3yNbTaTe NMPHCBOCHUS
00ILEIOCTYHBIX ISl cOOpa OOBEKTOB PACTUTEIILHOTO M )KHUBOTHOTO MHpa,
TIOCPEACTBOM BBIIIATHI B ITOJHOM 00BbEME NMAeBOT0 B3HOCA, MOJJICHKAIIETO
yIUIaTe TOTPEeOHTENhCKOMY KOOIEpPATHBY 3a JKWIOE MOMEMICHHE, Tapax,
WHOU 0OBEKT HEIBHKMMOTO MMYIIECTBA, CTPOUTEIHCTBO KOTOPOTO OCYIIe-
CTBIIJIOCH B paMKaX y4acTHs B HA3BaHHON HEKOMMEPYECKOH OpraHM3aIlui,
a TaK)Xe WHBIMU CITOCO0aMH, MPSMO MPEyCMOTPEHHBIMU HOPMaMH TPax-
JTAHCKOTO TIpaBa.

Kax yka3biBasioch B § 3 riiaBel 4 HACTOSIIErO U3JaHUS B COCTaB UMYIIE-
CTBa (PU3UYCCKUX JIUI] BXOSIT HE TOJIBKO BEIIH B COOCTBEHHOM CMBICIIE 3TO-
TO TePMHHA, HO TAaKoKe JEHBIH, IIEHHBIE OyMaru W MMYIIECTBEHHEIE MPaBa.
[Ipu 3TOM, C TOYKH 3pEHUS TPAXKTAHCKOTO IpaBa, JACHE)KHBIC 3HAKH, MMe-
HyeMBbIe B COOTBETCTBHMH C HOpMaM{ BaHKOBCKOro kojexkca OaHKOBCKUMHU
Ouneramu (0aHKHOTBI M MOHETHI) M JOKYMEHTapHbIe [ICHHbIe OyMaru Kiac-
cU(UINPYIOTCS KaK BEIM, Ha KOTOPBIE, COOTBETCTBEHHO, PACIIPOCTPaHsETCs
JIeiCTBHE HOPM IIpaBa COOCTBEHHOCTH, HO CIIOCOOBI MPUOOpETEHNUS B cOOCT-
BEHHOCTH KOTOPBIX 110 OT/ACTEHBIM OCHOBAaHHSAM OTIMYAIOTCS OT IMpHOOpeTe-
HUS TIpaBa COOCTBEHHOCTH Ha APYTHE BHUIIBI BEIICH.

Tak, mpaBo COOCTBEHHOCTH HAa OaHKOBCKHE OMJICTHI M IIEHHBIE OyMaru He
MOXET OBbITh IPHOOPETEHO B MPOIECCE MX CO3MAHUS (PM3MUECKHM JIHIOM.
Haobopot, camocrosiTenbHOEe POU3BOACTBO OAaHKOBCKUX OWJICTOB M IICH-

HBIX Oymar kiaccuuuupyercs Kak NpecTyIUIeHHe, 3a COBEPILIEHHE KOTOPO-

178



T'O TIPUMEHSFIOTCS. MEPhI YTOJIOBHOM OTBETCTBEHHOCTH M HakazaHws. [Ipno6-
peTeHre mpaBa COOCTBEHHOCTH Ha OAHKOBCKHE OHJICTHI B OOJIBIIHMHCTBE
CIIy4aeB COMPSIKEHO C HEOOXOJMMOCTBHIO HMCIOJHEHHS OOS3aHHOCTEH Iy0-
JIUYHOTO XapakTepa U, B YaCTHOCTH, OOS3aHHOCTH 10 YIUIATE ITOJO0XOJHOTO
HaJIora.

CrienuuyecKiIMA JETUTUMHBIMU CIIOCO0aMH MTPHOOPETEHUS paBa coo-
CTBEHHOCTH Ha OaHKOBCKHE OWIICTHI CIIEAyeT MPHU3HATH, BO-TIEPBHIX, ydac-
THE YEJIOBeKa B 9KOHOMUYECKOHN MESITEIBHOCTH B KaueCTBE MPEANPHHAMA-
TeJisl, HACMHOTO Pa0OTHHKA, JIMIIA, PEATH3YIONIEr0 Pe3yabTaThl COOCTBEH-
HOW PEeMECIICHHOM JEATSIILHOCTH HJIH JIMIIA, PEATU3YIOIIEIO Ha PBIHKE B Te-
YCHHUE BOCBMHJICCATH JHEW B KAJICHAAPHOM TOMAY CEIbCKOXO3SHCTBEHHYIO
MPOAYKINIO COOCTBEHHOTO MOJCOOHOTO XO3AHCTBA, BO-BTOPBIX, Y4aCTHE
CcOOCTBeHHUKA 0aHKOBCKHX OMIIETOB B 00s3aTEIBCTBEHHBIX MPAaBOOTHOIIIE-
HUSX TI0 TIepesiade MmpaBa COOCTBEHHOCTH Ha HUX JAPYTrOMY CYOBEKTy Ipax-
JAHCKOT'O MpaBa Ha YCJIOBHMSX IUIATHOCTH M BO3BPATHOCTH, YTO IPEAITOJia-
raer BBIIUIATY JICHEXKHOTO BO3HATPAXKICHHS 3a BECh MEPUOJ HAXOXKICHUS
0aHKOBCKUX OWJICTOB OJHOTO CyOBEKTa B COOCTBEHHOCTH JPYIOro, B-
TPETHUX, TOJYIYCHUE ACHEKHBIX CPEIICTB B CBS3U C OOJIAMAHUEM ICHHBIMH
OymMaraMu WIH B CBS3HM C yYacTHEM B yCTaBHOM (DOHIE OpPTaHU3AIMHA CO
CTaTyCcoOM IOPHUIMYECKOTO JIMIA, B-U€TBEPTHIX, YIACTHE B JIOTEPESAX H MOITY-
YCHHE B CBSI3U C ITUM JICHES)KHOTO BBIMIPHIIIIA.

K o6uimM criocobam nproOpeTeHust paBa cOOCTBEHHOCTH Ha OaHKOBC-
KHe OMIICTHI CIIEJYeT OTHECTH YYaCTHE B 00SI3aTEIbCTBEHHBIX OTHOIICHUSIX
0 pean3alui COOCTBEHHOTO MMYIIECTB, IIPHOOPETCHUE MTPaBa cOOCTBEH-
HOCTH Ha Oecxo3siiHbIe OAaHKOBCKHE OHMJICTHI THOO BCIEACTBHE OOHApYKe-
HUS KJaja, COCTOAIIETO M3 MPEAMETOB, UMCIOINX UCTOPUKO-KYIBTYPHYIO
[IEHHOCTh, yYacTHE B 00S13aTEIbCTBEHHBIX OTHOMICHHUSX TapEHUSI.

[IpuBeaeHHbIE BBINIE OOIMHUE CHOCOOBI MPUOOPETEHHS IMpaBa YaCTHOM
COOCTBCHHOCTH MPUMCHUMBI U B OTHOIICHUM HHBIX BEIICH, KOTOPHIC, CO-

TJIaCHO YCTAaHOBJICHHOMY B Benapycn IMMpaBoMoOpPsAAKY, MOTYT HAXOJAUTHCH B

179



COOCTBEHHOCTH (PM3UYECKHX JIHII.

B 11e10M, COBOKYITHOCTH ITPABOBBIX HOPM, COCTABJISIOLINX I'PAXKAaHCKO-
MIPaBOBOI MHCTHUTYT «IPaBO COOCTBEHHOCTH (PU3MYECKHX JIMID», Ha COBpe-
MEHHOM JTale pPa3BUTHS TPaXKTAHCKOTO MpaBa IpeIoCTaBisieT (usnde-
CKHM JIMIaM JIOCTaTOYHO LIMPOKHE BO3MOKHOCTU II0 MPUOOPETEHHIO B
COOCTBEHHOCTh CAMBIX PA3IMYHBIX BHJIOB BeUIeH Pa3HOOOPA3HOTO Ha3Ha-
YEHUSI U 110 MCIIOJIb30BAHHUIO HAXOAAIIErocs B COOCTBEHHOCTH MMYIIIECTBA
KaK B [[EJIAX YAOBJIETBOPEHHS COOCTBEHHBIX OBITOBBIX MMOTPEOHOCTEH, TaK U
B XO35HCTBEHHOM, BKJIIOYasl IPEIIPUHUMATEIbCKYIO, ACSITEIBHOCTU C Lie-
JIBIO CUCTEMATHUYECKOTO MOJTYyYeHHUs 10X0a (TpUObLIH).

B cBs3u ¢ Tem, 4TO (U3MYECKUM JIMIIaM MNPETOCTaBlICHa BO3MOXKHOCTb
CHCTEMaTHYECKOTO M3BJICYECHUS JOXO/a C MCIOJIB30BaHUEM COOCTBEHHOTO
MMYIIECTBa B paMKaxX OCYLIECTBJICHUS TNPEAIPHHUMATEIBCKON NesTelb-
HOCTH, TOCHEIHSIS IOUICKUT JETAIBHOMY  IIPAaBOBOMY pPETYJINPOBAHUIO,
MEeXaHU3M KOTOPOT'0 OCHOBAH HE TOJBKO Ha HOPMax Tpa)kIaHCKOTO IpaBa,
UMEIOLIMX 00IIeI03BOINTENbHYO HAIPABJICHHOCTh, HO TaK)Xe M Ha MMIIe-
pPaTUBHBIX HOPMaxX aIMUHUCTPAaTHBHOTO, (PMHAHCOBOTO M HAJIOTOBOTO Ipa-
Ba. Kome TOro, OT/HENBHBIC JESHUS, COBEpIICHHbBIE B MPOLIECCE OCYIIECTB-
JICHUS! TIPENPUHUMATENBCKON NEATENBHOCTH, MPU3HAIOTCS YTOJOBHBIMH
MIPECTYIJICHUSIMA ¥ KBATH(UIMPYIOTCS KaK MPECTYIUICHUS! IPOTHB COOCT-
BEHHOCTH U HOPSIIKA OCYIIECTBICHUS Y KOHOMHYECKON AEATEIEHOCTH.

Heo6x01uMoCTh CHCTEMHOT'0 TOCYJapCTBEHHOTO BMEIIATeIhCTBA B TIPO-
LeAypy ydacTusi B NPEANPUHUMATENBECKUX OTHOIICHUSX, SBISIIOIIUXCS MO
CYTH T'paXXJaHCKO-IIPaBOBBIMH, T.€. YaCTHBIMH, OOYCIIOBJICHA COLMAIIbHbI-
MH WHTEPECaMH, CBSI3aHHBIMH C MOJJICpKaHHEM OOIIECTBEHHOTO MOpSIKa,
MIPOIOBOJILCTBEHHOW M JKOJOTMYECKONH OE30TMacHOCTH, MEPBOOYEPETHOTO
o0ecriedeHnsl ToCyTapCTBEHHBIX HYXKI Pa3IMYHBIMU BUAaMHU POIYKIIH, a
TakXKe HEOOXOIMMOCTBIO HETOCPEACTBEHHOTO T'OCYIapCTBEHHOTO KOHTPO-
JIsl 32 COOJIIOICHUEM YCTaHOBJICHHBIX TPEOOBaHMU CAHUTAPHOI Oe30macHo-

CTH IpU NPOU3BOJACTBEC U pe€aln3aliun pa3n1/1qH0171 MMPpOAYKIIUU U, B YaCTHO-
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CTH, IPOAYKTOB NMUTAHUS, UICTOYHUKOB MOBBIIICHHONW OMACHOCTH, MPOAYK-
I[UHX JIETCKOTO aCCOPTHMEHTA.

OTCyTCTBHE COOTBETCTBYIOLIEIO TOCYAAPCTBEHHOI'O KOHTPOJLS, IOIyCKae-
MBble HOPMaMH I'PaKIaHCKOTO IpaBa BO3MOXHOCTH IIOJy4YEHHs JI0X0/1a, He-
OrPaHUUYCHHOT0 Pa3MepoM, HaJIMYKe B CBOOOHON MpoJiasKe OIPOMHOTO KO-
JIMYECTBA NPOAYKINH, BKIIOYAsl M IIPEAMETHI POCKOIIH, IIPHOOPETEHNE KO-
TOPBIX TPeOyeT 3HAYUTENBHBIX JCHEKHBIX CyMM, a TaKXKe BHYTPEHHEE Cy-
LIECTBO JII0/IeH, B OOJBUIMHCTBE CBOEM CTPEMSIIIMXCS K MAaKCUMAIbHO BO3-
MO>XHOMY HAaKOIUICHHIO MaTepHalbHbIX Ojar, CllocOOHO MPUBECTH K OCY-
LIECTBJICHHIO TIPEIIPUHUMATEIIBCKO eI TeIbHOCTH C HApYIIEHUEM YCTaHO-
BJICHHBIX TPEOOBAHU, YeM MOXKET OBITH NMPUYMHEH 3HAYUTEIBHBIN yIIepO
XKWU3HHU U 3I0POBBIO TPAXK/IaH, OKPYXKAIOIIEH NPUPOAHON cpene U Aaxe Ha-
IUOHANBHO Oe3onmacHocTH Pecrybnmku bemapycs.

B aro0it cBsI3M mepen rpakIaHCKUM MPaBOM KaK CPEJCTBOM IIPAaBOBOTO
BO3/ICHCTBUS HEMIOCPEICTBEHHO Ha CYOBEKTOB 9KOHOMHYECKOW JEeSTeNIbHO-
CTH, BO B3aMMOJEWUCTBUHU C aJMUHHCTPATHBHBIM, ()MHAHCOBBIM U HAJIOTO-
BBIM IIPAaBOM, CTOUT 3aJlaua IMOKCKa Pa3yMHOI0 OaiaHca MEXAY YaCTHBIM U
myOnMYHBIM (OOIIECTBCHHBIM) HHTEPECOM B OOJIACTH IPABOBOTO PETYIH-
pOBaHMS OOIIECTBEHHBIX OTHOLICHHH, BO3HHKAIOMIMX B IMpOLEcce MpHOO-
pereHnss (U3NYECKUMH JHIAMH B YacTHYI0 COOCTBEHHOCTh Pa3IHYHOTO
MMYILECTBA M €r0 MCIOJIb30BaHUS KaK JJIsl yJOBJIETBOPEHHsI COOCTBEHHBIX

MOTpeOHOCTEN, TaK U B MIPEANIPUHIMATENHCKOHN 1eATeIHLHOCTH.

§ 2. CYBBEKTBI IPABA COBCTBEHHOCTH

HenocpenctBeHHO U3 Ha3BaHHS JaHHOTO maparpada cieayeT, 4To cyOb-
€KTaMH TIpaBa YacTHOI COOCTBEHHOCTH B aHAJIM3MPYEMOM CIIydae SIBIISIOT-
cs1 puznvecKue JIMIa, oA KOTOPBIMH, Ha YTO yKa3bIBaJIOCh BEIIIE, TOHUMa-
1otcst rpaxkaane PecryOmuku bemapych, mHOCTpaHHBIE TpakJaHe W JIMIA
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0e3 TpakIaHCTBa (BKITIOYast OSKEHIIEB).

[TpaBo rpaxngan PecnyOnuku benapych MMeTh MMYyILIECTBO Ha IpaBe
COOCTBEHHOCTH OCHOBAHO, KaK OTMEYaJloCh BhIIIE, HA HOpMax cT. 13 u cT.
44 KOHCTUTYIIMU U NPUHATHIX B COOTBETCTBUM ¢ HUMM HOpMax cT. 17 I'K,
BKJIIOYAIOIIMX B COJEpKaHHE MPAaBOCIHOCOOHOCTH TpakaaH PecrmyOmuku
Benapych BO3MOXXHOCTh UMETh HIMYIIIECTBO Ha IIPaBe COOCTBEHHOCTH. YKa-
3aHHOE MPaBO, KaK M WHBIC 3JIEMEHTHI IIPAaBOCIOCOOHOCTH rpaxkiaH berna-
pycu, cormacHo HopMaM 4. 2 1. 3 cr. |1 'K, no oOmemMy mpaBmiy, Takxke
MIPUHAMIICKUT MHOCTPAHHBIM TpaKJaHaM M JHIaM 0e3 IpakJaHCTBa Kak
BPEMEHHO, TaK M IOCTOSHHO NPHOBIBAIONIMM Ha Tepputopuu bemapycw.
BwMmecre ¢ TeM, BO3SMOXXHOCTh MMETh MUMYILECTBO Ha MpaBe COOCTBEHHOCTH
U JaXe ero HaJu4Iue B COOCTBEHHOCTH (PM3WIECKOTO JHIa HE BO BCEX CIY-
Yasgx O3HAYAaeT HAIMYME y TOTO )K€ CyOBEeKTa TPaXIaHCKOTO MpaBa BO3-
MOXHOCTH CaMOCTOSITEIIBHOTO OCYIIECTBICHHUSI IMPaBOMOYMI COOCTBEHHHU-
Ka, 9TO CIEIYyeT U3 MIOHATHUS U COJIEPKAHNA AeeCIOCOOHOCTH TpaXIaH.

Takum 00pazom, MPUMEHNUTENLHO K IPaBy YacTHOH COOCTBEHHOCTH MO-
JKHO BIIOJIHE 0OOCHOBAaHHO YTBEPXKIATh O TOM, YTO COOCTBEHHHKOM HMY-
IIECTBA KaK JBIDKMMOTO, TaK U HEIBIKUMOTO, BKIIOYast TO, BOSHUKHOBE-
HUE, TIEPEX0 W MPEKpalleHHe IpaBa COOCTBEHHOCTH B OTHOIICHUH KO-
TOPOTO MOJUICKUT TOCYNapCTBEHHOI PErHCTpanuyu, MOXKET OBITh Jr00oe
(u3MUeCcKOe MO0 C MOMEHTA POXKACHHS U 0 CMEPTH BHE 3aBUCHMOCTH OT
MIPUHATIEKAIIETO TAKOMY CYOBEKTY 00beMa JIeeClIOCOOHOCTH, BKITIOYAs €€
MIOJIHOE OTCYTCTBUE, B TOM YHCJIE€ BCIEICTBHUE JIUIICHUS HA OCHOBAaHUHU pe-
LIeHUs CyJa.

Takoe monoxeHne GU3NIECKUX JIUI, KaK CyOBEKTOB TPAXKIaHCKOTO Ipa-
Ba, IIPU KOTOPOM BO3MOXKHOCTHh MMETh MMYIIECTBO Ha IIPaBe COOCTBEHHO-
CTH, KaK 3J€MEHT NPaBOCIOCOOHOCTH, MPEIOCTaBIeHA UM HA TEPPUTOPHH
Benapycu BHE CBSI3M CO CIIOCOOHOCTBIO CAMOCTOSITETIBHO OCYIIECTBIISTH
BCE MPAaBOMOYMS COOCTBEHHHMKa KaK DJIEMEHTOM JIEeCIIOCOOHOCTH, 00Y-

CJIOBIIEHO 0CO00¥ POJBIO UMYLICCTBA B JKU3HU YCJIOBCKA, IMOAACPIKAHUC
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KOTOPOH CBf3aHO ¢ HEOOXOJMMOCTBIO IOCTOSHHOTO YIOBJIETBOPEHHMS IO-
TpeOHOCTEN B MUTAHWU, OJIEXK]IE, )KUITHE U T.11.

Oco0eHHO aKTyaJbHBIM SBISIETCS BONPOC OOECIeUeHHsT MHUHUMAJIBHO
HEOOXOANMBIMH JUIS )KM3HU MaTepUalibHBIMU OJlaraMu JIML, He CIIOCOOHBIX
CaMOCTOSATENIBHO OCYIIECTBISTh JESTEIbHOCTh, NPUHOCSIIYIO JIOXOMBI.
HemnocpencTBeHHO K TakHM JIMLAM OTHOCSTCS WHBANWJBI, BKIFOYAs JIHLI,
CTPaIAIOIINX ICHXUYSCKUMH PacCTPOICTBAMH, MAJIOJIETHHUE, T.€. CyOBEKTHI
00 HE MPHOOpPETIINE B CHIIy BO3pacTa TOro o0beMa JCEeCIIOCOOHOCTH,
KOTOpBIf/'I HCO6XOI[I/IM 1A CaMOCTOATEIBHOT'O OCYHICCTBJICHUA TIPUHOCA-
el J0X0/bl AESATEIBHOCTH, JTHOO0 JIMIIEHHbIE JeeCIIOCOOHOCTH Ha OCHOBA-
HUHM PELICHHS CY/1a, TPUHSITOTO 10 MEAUIIMHCKUM MOKa3aHHsIM.

HopMmbl TpakJaHCKOro MpaBa, yCTaHABIMBAIOLIAE BO3MOXXHOCTh UMETh
HUMYIIECTBO Ha paBe COOCTBEHHOCTH BHE CBSI3U ¢ HAJMYUEM BO3MOXKHOCTH
CaMOCTOSITENIBHO OCYILECTBIIATE IPaBOMOYMS COOCTBEHHHMKA, KaK pa3 M
CTOSIT HA 3alIUTe JIML, He O0JIaJaIoIIUX CIIOCOOHOCTBIO K TPYAY B CHILY
BO3PACTHBIX WM NCUXO(PHU3MYECKHX 0COOEHHOCTEH M ocTaronuxcs 6e3 no-
TICYCHUS] POANTENCH WM HWHBIX OJIM3KUX POJCTBEHHUKOB I10 INPHYMHE WX
cMepTH (rudenu), Mo3BoJIAs TaKUM CyOBEKTaM HacleJOBaTh UMYLIECTBO H
TEM CaMbIM IIOJIy4aTh CPEICTBA K CYLIECTBOBAHHIO.

Ipu sTOM (hakTHUECKOE OCYLIECTBICHHE IPABOMOYNIT COOCTBEHHHKA, 32
HCKIIIOYECHHUEM NIPpAaBOMOYMA BJIAACHWA, OT UMEHH U B MHTECPECAX HEACECIIO-
COOHBIX M YaCTHYHO JIEECIIOCOOHBIX BO3JIOKEHO HOpPMaMHy Tpa)kJaHCKOTO
IpaBa Ha HUX OIEKYHOB M MOMNEYUTENEH, OCYIIECTBISIOMMUX YKa3aHHYIO
JeATeNIHOCTh O HAJA30pOM CIEIHa]bHO YHOJIHOMOYEHHBIX I'OCYAapCT-
BCHHBIX OPI'aHOB OIICKH ¥ NOIICYUTEIBCTBA.

Takum 00pa3oM, PU3MYECKUX JIAI, KaK CYOBEKTOB IpaBa YacTHOH COO-
CTBEHHOCTH, B 3aBUCUMOCTHU OT OTCYTCTBHSA UJIM HAJIUYIUA Y HUX CIIOCOOHO-
CTH YaCTUYHO HJIU MOJIHOCTBIO OCYIIECTBJIATE IPAaBOMOYUA CO6CTB€HHI/IKa,
Clle/lyeT KJIacCU(HUIIUPOBATh Ha CIEAYIOIIUE KaTEeTOPUU:

— cyOBeKThl I'pakAaHCKOTo NpaBa, He 00Jajarolue CrocoOHOCTh OCY-
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IIECTBIISITH MPABOMOYHS] COOCTBEHHUKA U SIBIIAIOIINECS TIOJIHOCTBIO HEZEe-
CIIOCOOHBIMH, K KOTOPBIM OTHOCSITCSI JIMIIA, JIUIIEHHBIE 1eeClIOCOOHOCTH Ha
OCHOBAHUU PEIICHHUS CyAa B CHJIy IICUXWYECKOTO pacCTpPOMCTBA, U JIUIA C
POXAEHUS U [0 LIECTH JET, YTO NMpHUCYyIle IpakJaHckoMy mpaBy Poccuii-
ckoit @enepanuu. Hopmel cr. 27 T'K Takoro orpanudeHust He coaepxar, B
CBsI3M ¢ 4eM B bemapycu nuna ¢ poskAeHHs U 10 YeTHIPHAIIATH JIET IpH-
3HAIOTCS YaCTUYHO JIEECIIOCOOHBIMU. Takoe MpaBOBOE MOJIOKEHHE JIHIL C
POXIICHHUS | J0 LIECTH JIET HE COOTBETCTBYET MX (PU3UUECKHM, B TOM YHUCIIC
U TICUXUYECKUM BO3MOXKHOCTSIM, M HE 00YCIIOBICHO HU (DaKTHUECKOH He-
00XOJIMOCTBIO, HH IOPUANIECKOH 11e71ec000pa3HOCTHIO;

— CyOBEKTHI I'pakIaHCKOT'O TpaBa, HaJEICHHbIC YaCTHYHOH JIeecrioco0-
HOCTBIO B 00BeMe, TipeaycMoTpeHHOM HopMmamu cT. 27 'K (MamonetHue) u
CHOCOOHBIE CaMOCTOSITENBHO COBEPIIATh C COOCTBEHHBIM HMYIIECTBOM
cIenku, knaccudunupyemble kak menkue ObToBbie (B Pecrrybnukn bema-
pych — JIMlIa C POKJEHHUS U 10 YeThlpHaanaTu Jjiet; B Poccuiickoit denepa-
LMY — JIUIA C IIECTH U 10 YeThIPHAALATH JIET);

— CyOBEKTHI I'pa)kIaHCKOT'O TpaBa, HaJEIEHHbIE YaCTHYHOH JIeecIioco0-
HOCTBIO B 00BeMe, mpenycMoTpeHHoM HopMmamu cT. 25 'K (HecoBepiieH-
HOJICTHHE) W CIIOCOOHBIE CAMOCTOSITETIBHO COBEpIIATh C COOCTBEHHBIM
HMYIIECTBOM KaK MEJIKHE OBITOBBIC, TAaK U MHBIE CHIEJIKU, B COOTBETCTBUH C
COZIpP)KAHUEM JIeeCIIOCOOHOCTH, YCTAHOBJICHHBIM HOPMaMHd Ha3BaHHOU
CTaThy (JIUIAa OT YETBIPHAIIATH U JO BOCEMHA/IIIATH JIET);

— cyOBEKTBl TPaXXIaHCKOTO IpaBa, HEOTPAaHWYEHHBIE B BO3MOXKHOCTH
OCYIIECTBJICHHSI ITPABOMOYUI COOCTBEHHMKA, T.€. MOJHOCTBIO JIEECIIOco0-
HBIE, K KOTOPBIM, Ha YTO YKa3bIBAJIOCh BBIIIE, OTHOCATCS JIMIA: JOCTHUTIIHNE
BOCEMHAJIIATH JIET; NMPU3HAHHBIC 3MaHCHIIMPOBAHHBIMH; BCTYIIUBINUC B
Opak 0 AOCTHXEHHS BOCEMHAALATIJICTHETO BO3PACTa B MOPSIKE, MPETy-
cMoTpeHHOM HopMami cT. 18 KobC.

CaMOCTOSITeIbHO OCYIIECTBIISITH BCE MPABOMOYMSI COOCTBEHHHMKa UMY-

mecTBa, BOBHUKHOBCHNE, U3MCHCHUC HUJIU IEPEXO/ IMpaBa COOCTBEHHOCTH B
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OTHOIIICHUH KOTOPOTO TMOJICKHUT TOCYIaPCTBEHHONW PETHCTPAINH, UMEIOT
IOPUIMYECKH O0ECTEYEHHYIO0 BO3MOXKHOCTh HMCKIFOUHMTENHLHO MOJHOCTHIO
JieecriocoOHbIe (U3UUECKHUE JTUIIA.

MaroneTHue ¢ ONpeIesICHHOrO BO3pacTa U HECOBEPIICHHOIETHHE HMe-
0T IOPUIMYECKH 00ECIICUYCHHYI0 BO3MOXKHOCTD CAMOCTOSITENHFHO OCYIIIECT-
BJISATH B OTHONICHHH HWMYINECTBA, MPHHAUICKAIIETO UM Ha IpaBe coOCT-
BEHHOCTH, TaKHe MPaBOMOYMs COOCTBEHHHKA, KaK BJIAJCHHC W ITOJH30Ba-
uue. HecoBepineHHOETHIE MPHOOPETAIOT BO3MOXKHOCTD OCYIIECTBICHHUS
" MpaBOMOYUA PACIOPSIKCHUA B OTHOIICHHWU TaKOTO MMYIIECTBA, KaK Ha-
MpUMep, JICHEXKHBIE CPEJICTBA, MOTYUYEHHbIE UMH OT OCYILIECTBICHHS TPY-
JIOBOU JIESITENIbHOCTU JTMOO B BUJIE CTHIICHIUM M MHBIX JIETUTHMHBIX J[OXO-
JIOB.

Vckimrouenue CocTaBissieT UMYIIECTBO, M3BIEYEHHE IOJE3HBIX CBOWCTB
KOTOPOTO COTIPSDKEHO C HEOOXOIMMOCTBIO - IOCTHKCHHUSI OIPEICICHHOTO
BO3pacTa W HANWYMA CIIEHHAIBHOTO paspenieHns. K TakoMy MMyIIecTBy, B
YACTHOCTH, OTHOCSITCS MEXaHWYECKHE TPAHCIIOPTHBIE CPEJICTBA, OCYIIECT-
BJISITH [TPABOMOYHSI TI0JIb30BAHUSI KOTOPHIMH CYOBEKT MpaBa COOCTBEHHO-
CTH TIPHOOPETAET BO3MOXKHOCTH ¢ MOMEHTA JIOCTHKEHHS BO3PAcTa, yCTa-
HOBJICHHOTO ITPABOBBIMH HOPMAaMH, U TIONYUICHHS YIOCTOBEPEHHS Ha TIPaBO
VIIPaBJICHAS COOTBETCTBYIOIIAM MEXaHHYECKAM TPAHCIIOPTHBIM CPEJICT-
BOM. HaHpI/IMep, JICTKOBBIM aBTOMO6I/IHeM — C MOMEHTA ONOCTHUXKCHUS BO-
CeMHa/IIATH JIET.

Omnpenenennbie TPpeOOBAaHMS YCTAHOBICHBI MPABOBBIMH HOPMAaMHU JIJIsI
cilyyaeB, Korja CyObeKT mpaBa cOOCTBEHHOCTH HAMEPEBACTCSl OCYIIECTB-
JISITH TIPaBOMOYHS COOCTBEHHHKA MOCPEICTBOM BKIIOUEHHS CBOETO MMY-
IIECTBA B XO3SUCTBEHHBIN 0060POT € MENBI0 CHCTEMATHIECKOTO TOTYUCHHUS
HpI/I6I:-IJ'[I/I, T.C. MOCPECACTBOM BKIIIOYCHUA UMYHICCTBA B IPECATIPUHUMATEIIb-
CKYIO JICSITEIBHOCTb.

B ykazaHHOM ciydae CyOBbeKT mpaBa cOOCTBEHHOCTH 0053aH PaCIIMPUTh

COZCPIKAaHUE CBOCIO0 MPAaBOBOI'0 MOJIOKCEHHSA IMOCPCACTBOM TOCYyIapCTBCH-
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HOHM perucrpauuy B Ka4eCTBE WHIMBUAYAIBHOTO NPEANPUHUMATENS H, B
HEOOXOIMMBIX CIIyYasiX, MOJYYUTh ClielhaIbHOe pa3penieHne (JTUIEH3HIO).

B ocranpHbIX ciiyyasx (U3HYECKOE JHIO0, OyAydd TOJHOCTBIO JEecHo-
COOHBIM, UMEET MPAaBO OCYLIECTBIISATH NPABOMOYHS COOCTBEHHHKA B OTHO-
LIEHNH TPUHALIEKALNIET0 eMy MMYyIIecTBa Hanboyiee yJOOHBIM Ui ceOst
o0pa3oM ¢ y4eToM OOIIMX Hayal M CMBICIA IPAXKIAHCKOTO IIPaBa, B TOM
YHCIie TAKAM 00pa3oM, 4TOOBI CBOMMH NEHCTBUSIMHU HE HapyIlaTh IpaBa

3aKOHHBIC HHTEPECH! APYTHX CYOBEKTOB IPakJaHCKOTO IIpaBa.

§ 3. OBBEKTBI U COAEPKAHHUE ITPABA COBCTBEHHOCTH

B cobcTBeHHOCTH (DU3MYECKUX JIUIL, Kak cieayeT u3 HopM cT. 17 T'K, u
cT. 214 T'K, MOkeT Hax0UThCs 1000 UMYIIECTBO, 32 UCKITIOUEHUEM TOTO,
COOCTBEHHOCTH (PU3NYECKHX JIUI] HA KOTOPOE HE JIOITYCKAETCsl B COOTBETCT-
BUH C HOPMaMH 3aKOHOAATENbHBIX aKTOB, HAa YTO yYKa3bIBaIoCh B § 1 HacToO-
sieit TaBbl. HanmpuMep, B COOCTBEHHOCTH (PM3MUYECKHX JIUIT HE MOXKET Ha-
XOANTBCA MMYIIECTBO, IIEPEUEHb KOTOPOTO 3aKperieH B 3akoHe Pecry6-
nmuku benapyck ot 15 utons 2010 r. «O6 06bekTax, HAXOIAIIMXCS TOIBKO B
COOCTBEHHOCTH TOCYIIapCTBa, U BUJAAX JESTEILHOCTH, Ha OCYIIECTBJICHUE
KOTOPBIX PaclpoOCTPaHsETCs] UCKIIOYUTEIBHOE MPaBO TocynapcTBay. Tax-
e B COOCTBEHHOCTH (PU3MUECKUX JIMI] HE MOXKET HaXOIUThCSI O0eBOe Opy-
KHe, 32 UCKIIIOYEHHEM HarpajHoro, 4To cileayeT u3 HopMm 3akoHa Pecrry6-
muku bemapycs ot 13 HosOps 2001 1. «O6 opykum.

YuuteiBasg TOT (akT, YTO MPaBO COOCTBEHHOCTH KBaTH(PHUIIUpPyeTCs Kak
BEIIHOE, 00bEKTaMH MpaBa COOCTBEHHOCTH, B TOM YKCJIE U IpaBa YaCTHOM
CO6CTB€HHOCTI/I, MOI'yT 6I)ITB TOJIBKO BE€IIU U HE MOTYT OBITH UMYIICCTBCH-
HBIE NpaBa, KOTOpPbIE B COOTBETCTBUM ¢ HopMamu cT. 128 T'K Bxon4T B co-
CTaB MMYILECTBA Hapsly C BEIaMH, M TAKUMH UX BUJAMH, KaK JAECHBIH U
[IEHHBIE OyMary.
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TakuMm oOpa3oM, B KadecTBe OOBEKTOB IMpaBa YACTHOW COOCTBEHHOCTH
BBICTYIAIOT BEIM B MOJIHOM COCTaBe B COOTBETCTBUH C MX KilacCU(HUKALHU-
eif, neHpru (OaHKOBCKHE OWIIETHI), a TaKXKe LICHHble OyMmaru, Kiaccugpuka-
LUl KOTOPBIX NMpUBEAEHA B § 2 ITaBbl 8 HACTOSILErO M3AaHUS, 3a UCKIIO-
YEeHHEM TeX IIEHHBIX Oymar, KOTOpble He MOTYT HAaXOAWUTHbCS B YACTHOM
COOCTBEHHOCTH (PM3MUYECKUX JINIL. B 9acTHOCTH, B COOTBETCTBUH C HOpMa-
Mu Ykaza [Ipesunenta Pecrryonuku Benapych ot 28 ampernst 2006 1. Ne 278
«O cOBepIICHCTBOBAHUM PETYIUPOBAHUS BEKCEIBHOTO oOpaimeHus B Pec-
nyonuke benapych» dusndeckue nuna Ha TeppuTopuu benapycu He MoryT
OBITH CyOBEKTaMH BEKCEIILHOTO OOpallieHHs U, CJIeJ0BaTeNIbHO, CyObeKTa-
MH IpaBa 4aCTHOW COOCTBEHHOCTH B OTHOIICHHWH BEKCEJsl KakK JIOKyMEH-
TapHOI IeHHO# OyMarm.

N3 coneprxanus npuBeaeHHbIX Boinie HOpM Konctutryuuu u I'K cnenyer
BIIOJJTHE OOOCHOBaHHBIH BBIBOJ, O TOM, YTO-B HACTOSINEE BPEMsS COCTAB
HMYIIECTBA, KOTOPOE MOXKET HAaXOAWUTHCS B COOCTBEHHOCTH (DM3MUECKUX
JIMI, OTIPeeIeH MaKCUMaJIbHO IIMPOKO U NPAKTHYECKU COBIAAET ¢ 00be-
MOM HMMYIIECTBA, KOTOPOE MOKET HAXOJIUTHCS B COOCTBEHHOCTH YaCTHBIX
OpraHHU3aIMil CO CTaTyCOM FOPHANYECKOTO JIMIIA, 32 HEKOTOPHIM HUCKITIOUCHH-
€M, 00yCITOBJIEHHBIM CIIEIU(PUIECCKUMI BUIAMH TPEATIPUHAMATEIILCKON JIes-
TENBHOCTH, OCYIIECTBICHHE KOTOPOH BHE PaMOK CO3JaHHs OpPraHU3alii HE
JIOITyCKaeTCsl.

BocnpuHATEII rocyJapcTBOM IOJAXOJ K OIPEICIICHUIO COCTaBa UMYyLIe-
cTBa (M3MYECKUX JIUII CBsI3aH ¢ BHIOpaHHBIM Pecrrybnmkoii benapych kyp-
COM IOJMTUYECKOT0 pa3BUTHs, B paMKax KoToporo bemapycs momuia mo
IIyTH PBIHOYHBIX INPEe0Opa30BaHUH IKOHOMHKH C COXPAHEHHEM OOJBIION
JIOJIM COLMANIBHOM TOCYJapCTBEHHOM NONACPKKU HYKIAIOLIMXCA B HEM
CJI0eB HaceneHWs. BriOpaHHOe HampaBieHHE SKOHOMHUYECKHX Mpeodpaso-
BaHUil, B Ipolecce KOTOPHIX 3HAYUTEIbHAs JOJIS OIOKETHBIX CPEICTB
pacxojyercsi Ha OKa3aHHEe MaTepHaJbHON MOMOIIM B paMKaX pa3IHYHBIX

TOCYAapCTBEHHBIX COIMAIBHBIX NPOTpaMM, TpeOyeT OoibIIMX (hUHAHCO-
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BBIX BIIOXKEHHH, OCYIIECTBICHHE KOTOPBHIX HEBO3MOXKHO 0€3 MOCTOSTHHOTO
MTOBBIIIEHUS TOXOIHON YacTH rOCyAapCcTBEHHOro Orojkera. B 310l cBA3M
OIHUM U3 HaIpaBJIE€HUN TrOCYJIapCTBEHHOW 3KOHOMMUYECKOW MOJUTHUKH SB-
JISETCS CTUMYJIMPOBAHKE MPOKUBAIOIINX Ha Tepputopun benapycu ¢usu-
YECKHX JIUI] K CAMOCTOSTEIIBHOMY OCYIIECTBICHHIO MPEIIPUHIMATEIIECKOM
JEeSITeIPHOCTA C BOBIICYCHHEM B SKOHOMHYECKHH OOOPOT COOCTBEHHOTO
HMMYIIECTBa, MPUTOAHOTO IO CBOMM XapaKTEPHUCTHKAM K HCIOIH30BaHUIO B
Ka4yecTBE CPEICTB Mpou3BoacTBa. Clie0BaTEIBHO, HEMOCPEACTBEHHO IEIH
Pa3BUTHsI YaCTHOM MPEIPUHUMATEIbCKON HHUIIMATHBBI M PACHINPEHUE 32
CYET YACTHOTO MPEAIPUHUMATEILCTBA, T.C. 0€3 Y4acTHsl CPEACTB TOCyaap-
CTBCHHOTO OFOJKETa, IMEPEYHs BBIMYCKACMON MPOMYKIMH, TOBBINICHUS
00BEMOB TPaXKTAHCKOTO 000pOTa KaK TOBApOB, pabOT, yCIyT, TaK U, COOT-
BETCTBCHHO, ICHEKHBIX CPENICTB, B TOM YHCIIEC U HOCTYMAIOMINX B TOCYyOap-
CTBCHHBIM OIO/KET B Ka4eCTBE HAIOTOBBIX IJIaTeXeH, MOCITY KU, 10 Ha-
[IeMy MHCHHIO, OCHOBOHW IIPEIOCTABJACHHUS TPaXKIaHAM BO3MOXKHOCTH
UMETh B COOCTBEHHOCTH CTOJIb IIMPOKHIA CIIEKTP MMYIIECTBA, BKIOYAs U
CpeicTBa MPOU3BOCTBA.

Bemm kxak 0OBEKTHI TpaBa YaCTHOW COOCTBEHHOCTH (DM3MUYCCKUX JIUI,
MOJKHO KJIAaCCHU(HIIUPOBATH HAa TPYIIIEI TI0 PSAY OCHOBAHHIA C LIENBIO CHCTe-
MaTH3aIH CTIOCOO0B BBEJCHNUS TAKMX BEIIEH B TPaXKIAHCKHUN 000pOT.

1. B cOOTBEeTCTBHUH € MEPBBIM KJIACCH(PHUKAIIMOHHBIM OCHOBAHUEM 00BEK-
ThI MIPaBa YaCTHON COOCTBECHHOCTH (PH3UUCCKUX JIUI] MOXKHO KiIacCH(HUIU-
POBAaTh Ha TPYMITEI B 3aBUCIMOCTH OT C()EPBI UX UCIIOIE30BAHMUS.

Tak, cOrIacHO Ha3BaHHOMY KPUTEPHUIO BCE BEINU MOAPA3ICIAIOTCS Ha
TPH TPYTIITBL:

a) npedHasHaueHHvle O YOO8LeMEOPEHUs UCKTIOYUMENTbHO TUYHBIX, 8
Mom uuciie 6uimossix, nompebnocmeti coocmeennuxa. Hanpumep, oaexna,
CPEICTBa M MPEAMETHI JIMYHON TUTUEHBI, MPOAYKTHI MUTAHUS B KOJHUYECT-
Be, HEOOXOAUMOM JUIsi OOCCIICUCHUS KU3HU, JTOMAIIHSIS OMOITHOTEKa, Me-

0eb, OLITOBAst TEXHUKA U T.I1.;
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0) npeonasnauennvie UCKTIOUUMENLHO OISl UCNOTb308AHUS 8 NPEONPUHUL-
MamenbCKoll  0esimenibHOCIY, OCYWecmeiseMol uUx COOCMEEHHUKOM Uiu
unvimu auyamy. K TakuM BellaM OTHOCATCSI MeTalioo0padaThIBarolHe
CTaHKH, TOJBbEMHBIC MCXaHH3MBI, HapUMep, Ha aBTOMOOWIBHOM IIat-
(dopme, OypoBBIC YCTAHOBKH, UHBIC aHATOTHMYHBIC MAIIMHBI M MEXaHU3MBI,
[PaBO YaCTHOW COOCTBEHHOCTH (PU3MYECKHX JIMI[ HA KOTOPbIC JIOIMyCKAeT-
Csl, TJIaJKOCTBOJILHOE OTHECTPEIbHOE OPYIKUE, TEXHOIOTHISCKUE U MTPOH3-
BOJICTBECHHBIC [TOMEIIICHHUS, HHBIC COOPYIKEHHUS MPOU3BOJACTBCHHOTO Ha3Ha-
YCHUS;

B) sewu, Komopwvie Mo2ym Oblmb UCNOAb306AHbL KAK O] YOO8Iemeope-
HUSL IUYHBIX NompeOHocmel cOOCMEEeHHUKA, MaK U 015 UCHOIb308AHUSL 8
npeonpuHuMamenbckol  OesmenvHocmu. Hampumep, JErkoBod aBTOMO-
OWib, Py4HOU SJIEKTPOUHCTPYMEHT, MEPCOHAIBHBIC 3JIEKTPOHHBIC BBHIUKC-
JIUTENIbHBIE MAILIMHBI, KOMIIBIOTEPHbIE 0a3bl MAHHBIX U T.II.

IpuBencHHas KiacCU(pHUKAIMS CIIYy)KAT OCHOBOW ISl MPAaBHJILHOTO OT-
IpaHUYEHHs CIIOCOOOB yyacTHsl B FPaXkKJIaHCKOM 000poTe U Ipe/lHa3HauYeH-
HOTO JUTsl 3TOTO MMYIIECTBA, UCIIONBE30BaHIE KOTOPOTO HE TPeOyeT OT UX
COOCTBEHHHKA HM3MEHEHUs CBOEr0 IPAaBOBOTO MOJOXKEHUS, OT CIIOCOOOB
y4acTusi B TPayIaHCKOM 000pOTEe M COOTBETCTBYIOLIMX BHOB HMYIIECTBA,
HCIIOJIb30BaHHE KOTOPOrO COMPSDKEHO € HEOOXOAMMOCTBIO H3MEHEHHUS
[IPaBOBOTO IMOJIOKCHUS UX COOCTBEHHHKA.

Tak, nucrnonb3oBaHMe MO HA3HAYCHHUIO UMYIIIECTBA IEPBOH KilacCH(pUKaIu-
OHHOW TPYNIIBI JOMYCKACTCs JIUINb HAa OCHOBAaHHU TOTo (hakTa, YTO 3TO
MMYIIECTBO HAXOMUTCS B COOCTBEHHOCTH HCIOJB3YIOIIETro ero Jymma. [Ipu
9TOM (haKT NPUHAUICKHOCTH TAKOTO UMYIIECTBA HA MpaBe COOCTBEHHOCTH
HEMOCPEICTBEHHO KOHKPETHOMY CYOBEKTY, KaK MPaBUIIO, IOPUAUYECKOTO
TIOATBEPKACHUS HE UMEET, €ClIM, KOHEUHO, (pr3mueckoe JHIl0, MprHodpeTast
MIPOIYKTHI MUTAHUS, OISKIY, 3yOHYIO IIETKY U T.II., HE COXPAHSIET KaCCOBBIC
(ToBapHbIC) UeKH (IPU UX HATMYUH) BECh CPOK CITY>KOBI TAKOTO M3/ICITHSL.

B kauectBe OpaBOBOr0 OCHOBAHUA TOTO, YTOOBI OKpYy’Karomue OTHOCHU-
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JIMCh K TAKOMY MMYIIECTBY Kak K BEIIH, IPHHAIEKAIIEH Ha ITpaBe coOCT-
BC€HHOCTU KOHKPETHOMY JIUILY, U, CIICIOBATCIIbHO, KaK K IIy)KOI‘/II, BBICTYTIACT
(akTHYeCKOoe HAXOXK/IECHHE BEIIM BO BIAJCHUHM CyObekTa. B ykazanHOM
cilyyae JEHCTBYET Ha3BaHHBIM BBIIIE NPUHOWN (PaKTHYECKOTO BIaJCHUS,
coJiepxaHue KOTOPOro, IBJISISICh MIPUMEHUTENBHO K COBPEMEHHOMY YPOBHIO
PasBUTHSL LUBWIMCTHYECKOW MBICIH, aKCHOMATHYHBIM, COCTOMT B Clle-
JyIOIIEM — KTO BIIafIeeT, TOT M coOCTBeHHHMK. [Ipn 3TOM M3MeHeHne paBo-
BOTO IOJIOKEHHST COOCTBEHHHKA UMYIICCTBA I BBEACHU €T0 B I'paKaaH-
ckuii 00opoT He Tpebyercs. B maHHOM cilydae HOCTaTOYHO TOTO, YTOOBI
CyOBEKT mpaBa COOCTBEHHOCTH o00Jiaiayl OOIIErpaXkIaHCKUM HpPaBOBBIM
CTaTyCOM.

Takum 00pa3oM, IMYIIECTBO MEPBOH KJIaCCH(HUKAMOHHON TPYIITEI MO-
XKET OBITh BBEJCHO B I'Pa’KAaHCKHN 000POT B CHITy (paKkTa MOCTYIICHUS BO
BJIaJIeHHe CyOBbEKTa IpaKIaHCKOro Mpasa, o0yafaronero o0mmM ajs rpa-
xmaH PecrryOnmkn bBenapyck Habopam rpakJaHCKHUX IpaB B 00sS3aHHOCTEH.

B ornnume ot Beuied nepBoi KiaccH(UKAIMOHHON TPYMIBI BEIIU, CO-
CTaBJIAIONINE BTOPYIO KIIaCCH()MKAIMOHHYIO IPYIILY, HE MOTYT OBITH BeJe-
HBI B TPAXIAHCKHH 000pOT 10 CBOEMY NPSIMOMY Ha3HAYCHUIO HETIOCPEICT-
BEHHO B CHIy (paKkTa WX BIAJCHUS CyOBEKTOM TpakJaHCKOTO MpaBa. JTo
00yCIIOBIICHO TE€M, YTO MMYIIECTBO, COCTaBIIIOIIEE BTOPYIO Kiaccupuka-
LUOHHYIO TPYMITy, KaK IPaBUIIO, SKCIUTyaTUPYETCsS B MPOLIECCE OCYIECTB-
JICHUS JeATeNbHOCTH, HAMpPaBICHHOW Ha CHCTEMaTHYECKOE IIOJIyuyeHHE
puOBUTH (0X0/1a) U MMEHYEeMOW IpeANpHHUMATEIbCKOM, a caMo UMYy-
IIECTBO KJIacCU(PHUIUPYETCs KaK CPECTBA IIPOU3BOCTBA.

VYyacTue B 3KOHOMHYECKOH IEATEILHOCTH BO3MOXHO ITOCPEICTBOM TO-
CYAAapCTBCHHON pEerncTpanuu (hU3NYECKOro JNNa B KadyecTBE WHANBHUY-
IBHOTO TPEATPHHAMATENS OO0 MOCPEICTBOM YJaCTHsI (GU3NIECKOTO JIH-
11a B ycTaBHOM (hoHJje KOMMEpPYECKOW OpraHu3alyy, B CYET YIUIAThl B3HOCA
B KOTOPBII M MOKET OBITh NMEPEAAHO COOTBETCTBYIOIEE UMYILECTBO.

CHG[[OBaTeJ'H)HO, COOCTBEHHHUK CpCACTB NIpOU3BOJACTBA, 1O o6111eMy mpa-
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BHJIY, MOXXET HPHOOPECTH IPAaBO HCIIONB30BAHMS TAaKOTO HMMYIIECTBAa B
9KOHOMHUYECKOH NEeSTeIbHOCTH TOJBKO IOCPEICTBOM HPUOOpETEHHMs Crie-
LaJIBLHOTO MPAaBOBOr'O CTaTyca MHIAMBUAYAIBHOTO MPEANPUHUMATENS THO0
yupenuTens KOMMEpUYeCcKON opraHu3anuu.

Takum 00pazom, 3KCIuTyaTanusi UMyIIECTBa BTOPOH KilacCH(HUKaINOH-
HOH TpYIIbI, 10 CBOEMY NPSMOMY Ha3HAYEHHUIO, BO3MOKHA TOJIBKO IOCIE
OCYLIECTBJICHUS] COOTBETCTBYIOLMX PETUCTPALIMOHHBIX IPOLEAYD.

BwmecTe ¢ Tem, cpencTBa Mpon3BOJICTBA MOTYT OBITh ITEPEAaHBI B XO3SHCT-
BEHHYIO IKCIUTyaTaIlHIo0 YK€ 3apEerHCTPUPOBAHHOMY CYOBEKTY MpEINpHHU-
MAaTeIbCKOM MeATeIbHOCTH Ha YCJIOBHUAX IUIATHOCTH M BO3BPATHOCTH IIO-
CPEIICTBOM BCTYIUICHHS! YKA3aHHOTO CyOBEKTa W COOCTBEHHMKA COOTBETCT-
BYIOIIIETO MMYIIECTBA B 003aTEIILCTBEHHBIC TIPAaBOOTHOIICHHUS, YTO HE Tpe-
OyeT mpuoOpeTeHnsl CIEeNHaTFHOTO IPAaBOBOTO. CTaTyca, HO BCE K€ COMpsi-
KEHO ¢ HEO0OXOAMMOCTBIO COBEpPIICHHUS - JOMOJHHUTENBHBIX JeHCTBUIA,
HMMEIOIINX IOPUANIECKOE 3HAUCHHE.

Iponenypa BKIIOUCHHST B TPAXKTAHCKUNA OOOPOT HMMYIIECTBA TPEThEH
KJIaCCU(PUKAIIMOHHOW TPYIIIBL B CHITy TOTO, YTO OHO MO>KET OBITh HCIIOJIb-
30BaHO JTBOSIKMM O0pa30oM; OCYIIECTBIISICTCS B MOPSIKE, IPUMCHICMOM JTH-
00 K BelIaM IepBoi, Ti00 K BemaM BTOPOH KIIACCH(PHUKAITNOHHOW TPYIIIHI
B 3aBUCUMOCTU OT LEJIEH HCIIOJIb30BAHMSI KOHKPETHOH Bemu. Tak, eciu
HMMYIIECTBO, COCTABISIIOIIEE TPEThIO KJIACCU(UKALMOHHYIO TPYIILy, HC-
MOJIB3YETCs VISl YIOBIETBOPEHNUS JIMYHBIX MMOTPEOHOCTEH, OHO BBOJUTCS B
9KCIUTyaTaluio B MOpPsIKE, IPEeTyCMOTPEHHOM JJIS BElLlel MepBOH Ki1accu-
(PMKaIMOHHO TPYIIIBL, @ €CIM TAKOE UMYILECTBO MCIOIB3YETCsl B POLEC-
CE OCYIIECTBJIEHUS MPENNPUHUMATEIBCKON AESITEIbHOCTH — NPUMEHEHUIO
MOAJIEXKUT TOPSIIOK, IPEIYCMOTPEHHBIM I BBOAA B JKCIUIyaTallUIO Be-
11ei BTOPO# KIIacCU(UKALUOHHOMN TPYIIIIBI.

Hampumep, 1erkoBoii aBTOMOOWITb, MIPUHAJISKAITUH HU3NIECKOMY JIH-
L[y Ha NpaBe COOCTBEHHOCTH, MOYKET HCIOJIB30BAaTHCS JUIS OOCITYKHBaHHS

COOCTBEHHHUKA U YJIEHOB €r0 CEMbU npu OJHOBPEMEHHOM €T0 MCII0JIb30Ba-
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HUU B Ka4eCTBE JIETKOBOTO TAKCOMOTOpPA, 4TO TpedyeT OT cOCOOCTBEHHNKA
aBTOMOOWJISI JTMOO PErucTpal B KayeCTBE MHIMBUAYaJIbHOTO IIPEIIpH-
HUMAaTes, TM00 MPHOOPETEHNUS TIpaBa OCYIIECTBICHHS AESTEILHOCTH, CBS-
3aHHOM C TIePEeBO3KOH NMacca)knpoB, HHBIM JISTHTUMHBIM CIIOCOOOM.

2. B cooTBeTCTBMH CO BTOPBIM KIIACCH(PHUKAIIMOHHBIM OCHOBAaHHUEM 00b-
€KTHI IIpaBa YaCTHOH COOCTBEHHOCTH (PM3MYECKUX JIUI] MOXKHO KITaCCH(H-
OUPOBaTh B 3aBUCHMOCTH OT HAJIMYHSA WM OTCYTCTBHS HEOOXOTMMOCTH
COBEpIIICHHS Pa3IMYHBIX PErMCTPALMOHHBIX JEHCTBUI B Mpolecce BBEJe-
HUS UX B IPa)XIaHCKHH 000pOT.

Tak, B COOTBETCTBHHM C Ha3BaHHBIM KPUTEPHEM BCE BELIM MOAPa3IeIsIIOT-
Csl Ha TPH TPYIITBL:

a) BEIH, MOCTYIUICHHE KOTOPBIX B COOCTBEHHOCTh (PU3UIECKOTO JIUIIA H,
CIIEZIOBAaTENIFHO, BBEJICHHE B TPAXKIAHCKUAN 000pPOT He C843aHO ¢ HeobXoou-
MOCIBIO COBEPULEHUSL PE2UCMPAYUOHHBIX OetCmBULL,

0) BemM, MOCTYIUIEHUE KOTOPHIX B COOCTBEHHOCTh (DM3MUECKOTO JIUIA U
MOCIIEAYIOIEee BBEJCHNUE B I'PAXKIAAHCKHHA 000POT CA3aHO ¢ HeobX00UMo-
CMbIO OCYWeCmeIeHUs. pecucmpayuy pakma 803HUKHOBEHUS, nepexo0d Ul
npexkpawenusi npaga coocmeenHocmu Ha Hux (pETUCTpalys, HWMEIoIast
MIPaBONOPOXKIAIOIIEe, TIPAaBON3MEHSIONIEE WIH MIPaBOIpeKpalaroee 3Ha-
YeHHE),

B) BEIlH, IOCTYIUIEHHE KOTOPhIX B COOCTBEHHOCTh (PU3UUECKOT0 JINIA U
MOCIIEAYIOIee BBEJCHUE B TPAXKIAHCKUI 000pOT €853aHO ¢ HeoOX00uMo-
CMbI0 CO8EPULEHUs Pe2UCPAYUOHHBIX OeUCMEULl MexXHUYecKo2o Xapaxkme-
pa, He UMEIOIIMX MTPAaBOIIOPOXKIAIONIET0, TPABOU3MEHSIOIIEI0 WIH IPaBo-
MIPEeKPAIIAOIeTo 3HAYCHUS I BOSHUKHOBEHUS, H3MECHEHS WM MpeKpa-
IICHUS TIpaBa COOCTBEHHOCTH Ha HUX.

B mepByto rpymiy, coriiacCHO BTOpPOMY KJIACCH(PHKAIIMOHHOMY OCHOBa-
HUIO, BXOJIUT OOJIbILIAsl YaCTh BEILEH, KOTOPbIE MOT'YT HAXOAUTHCS B 4YacCT-
HOW cOOCTBEHHOCTH (PM3UUECKHX JIMI U BBEJCHUE B IPAXKIAHCKUH 000pOT

KOTOPBIX HEC Tpe6yeT HN3MCHCHUSA MNPAaBOBOT'O0 CTaTyCa HX COOCTBEHHHKA.
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Hanpumep, mebenb, cpeacTBa cBsA3M OBITOBOTO HA3HAYCHUS, TPOAYKTHI ITH-
TaHUs, TOPIOYE-CMa304HbIE MaTepuallbl, OBEJIHPHbIC H3JeHs, ObITOBas
TEXHUKa, OJeK/a, OJHOJECTHHE M MHOTOJIETHHE HACAKACHHS, JAOMAIIHUE
KMBOTHBIE, BKJIIOYas NMPOAYKTUBHBIA M PabOuYMil CKOT M MHOTHE JIpyTHe
BEIllM, NpeJHa3HaYeHHbIE IJIsI yJOBJIETBOPEHHs! OBITOBBIX NOTpPEeOHOCTEH
YeI0BeKa.

[IpaBo cOOCTBEHHOCTH Ha TaKO€ MMYIIECTBO, MO OOLIEMy MpaBHIIY, ITe-
PEXOJMT K CYOBEKTY TPa)KJIaHCKOTO MpaBa B MOMEHT (hakTHuecKoil mepe-
Ja4d UMYIIECTBA, YTO MpeaycMoTpeHo HopMmamu 1. | cT. 224 T'K (croco6
TPaJMLUK), IOCJIE YeTro K IPHOOPETaTeII0 ePeXoasiT MPaBoOMOYHsl cOOCT-
BEHHHKA ¥ COOTBETCTBYIOININE 00pEMEHEHHS, CBSI3aHHBIE C COJCPIKAaHUEM U
UCIIONIb30BaHNEM MMyIIecTBa. Perncrpanust gakra BOSHUKHOBEHUS, Iepe-
XO/1a WM MpEKpalIeHuUs IpaBa COOCTBEHHOCTH B OTHOIICHUU TaKOTO UMY-
mecTBa MO0 €ro TEXHUYECKas PErucTpanusi, BKIIOYas MOCTAHOBKY Ha
y4eT B rOCYJapCTBEHHBIX OpraHax, He TpeOyercsl.

Bropyro rpynmy cocTaBisitOT BeliM, (GakT nmpuoOpeTeHusl, epexoa iu
TIPEKpAILeHus] TIpaBa COOCTBEHHOCTH Ha KOTOPBIE MOAIEKUT TOCYJapCTBEH-
HOH perucTpauuy. K Bemam, BXOAAINM B COCTaB BTOPOH TPYIITBI, OTHOCHT-
Csl BCE HEIIBIDKMMOE MMYILECTBO, IPaBO COOCTBEHHOCTH HA KOTOPOE K MpH-
o0peTaTeto B COOTBETCTBHU ¢ HOpMamu 1. 2 cT. 224 'K mepexomut ¢ Mo-
MEHTa TOCYJapCTBEHHON PErucTpaIiu (Cmocod perucTpaimu), YTo OTparka-
€TCsl Ha BO3MOKHOCTH ITOJIHOLIEHHON XO3SIICTBEHHOM JKCILTyaTaluy TaKOTo
HMYyILECTBa ¥ Ha TPOLEAYpe PaclpeaeieHHs] YCTaHOBJICHHBIX MPaBOBBIMU
HOpMaMu OOpEMEHEHHH, CBSI3aHHBIX C COJIEp)KaHHEM HEIBIKMMOM BEIlH,
BKJIFOYast 003aHHOCTH ITyOJIMYHOTO XapakTepa.

Tpetbst kmaccupuKanroHHAas TPyINa BEIIei XapaKTepHU3yeTcsl TeM, 9TO
nepexo/] mpaBa COOCTBEHHOCTH Ha TAaKyHO Belllb FOCYAapCTBEHHON pEerucT-
paunu He noiekuT. OHAKO UCIOJIb30BaHKE Belllel TpeThel Kiaccudu-
Kal[HIOHHOW TPYIIIBI JIOMYCKAETCsl TOJBKO ITOCIE IMOCTAaHOBKM MX Ha y4er

YIOJTHOMOYCHHBIMU T'OCYAApCTBEHHBIMHU OpraHaMu, T.€. COBCPLICHUS peE-

193



TUCTPAIlMOHHBIX JEUCTBUIN TeXHHUYECKoro xapakrepa. K tTakum Bemiam, Ha-
MpUMEpP, OTHOCSTCS MEXaHWYEeCKUE TPAHCIOPTHBIC CPEIACTBA, IIIAJAKOCT-
BOJIBHOE OXOTHHYBE OPYKHE, Ta30BOE OPYKHE U T.II.

B mporecce skcIuTyaTany Ha3BaHHBIX BBINIC BElIeH MPaBoO COOCTBCHHO-
CTH Ha HUX HOJTBEpKIacTCs He PakToM OOJIaJaHus BEIIbIO, a BRIIAHHBIMU
B TIIPOIIECCE PETHUCTpaINK JOKyMeHTamu. Hampumep, B mpolecce rocymap-
CTBCHHOW PETHCTPALH MEXaHUIECKOTO TPAHCIOPTHOTO CPEICTBA JaHHBIC
0 €ro COOCTBEHHUKE 3aHOCATCS B TEXHUIECKUH MaCIOPT.

dakTudeckas nepenaya TaKoro UMyIIECTBa B MMOJIb30BaHUE HECOOCTBEH-
HUKY COINpPSsDKEHA C BO3JIOKCHHEM Ha COOCTBCHHHKA OTBETCTBEHHOCTH 32
JICHCTBUS TPETHETO JIMIIA, @ B PAJC CIy4acB MOXKET OBITh 3alpelicHa, Ha-
MpUMeEp, B OTHOIICHWH TJIAAKOCTBOJIHHOTO OTHECTPEIHHOTO OPYXKHS WIH
00EBOr0 HArpagHOTO OPY)KUs, YACTHASI COOCTBEHHOCTh (PM3NYECKUX JIHI B
OTHOILIEHHH KOTOPOTO JOITyCKAeTCsl.

IToBbImeHHBIE TPEOOBAHUS K IKCIUTyATAllMA UMYIIECTBA, COCTaBJISIONIC-
IO TPETHIO KIACCU(PHUKAIIMOHHYIO FPYIITY, O0YCIOBICHBI €r0 OOIIECTBEHHO
OMAaCHBIMU CBOWCTBAMH U BBEIEHBI C LIEIBIO MMOJICPKAHUS OOIIECTBEHHOTO
opsiKa Ha TpeOyeMOM YpOBHE.

B menom coctaB mMyIecTBa, KOTOPOE MOXKET HaXOIUTHCS B YaCTHOM
CcOOCTBEeHHOCTH (PM3UUECKUX JIMII, B HACTOSAIIEE BPEMS ITO3BOJISIET YEIOBE-
Ky Ha TeppuTopuu PecnyOmmku bemapych MakCMMallbHO TIOJHO YZOBIe-
TBOPUTH CBOMU JIMYHBIC 6LITOBI)Ie HOTpe6HOCTI/I, a TAaKXKXC NMpUHUMATh IO0JI-
HOIICHHOE YYaCTHE B YKOHOMHYECKOH JIEATCIFHOCTH, OCYIICCTBIICMON Ha
0a3e COOCTBEHHOTO0 MUMYIIECTBA C IENBI0 CHCTEMATHYCCKOTO H3BJICUCHUS
npudsnH. [IpenocTaBneHAbIe (PU3MYECKUM JHIIaM HOpMaMH TIpaBa coOCT-
BEHHOCTH BO3MOXXHOCTH II0 TIPHOOPETEHHIO B COOCTBEHHOCTH Pa3THYHBIX
Belﬂeﬁ " ux CBO60]1HOMy HCIOJIB30BaAHUIO COOTBETCTBYIOT KaK MHTEpECaM
HEMOCPEACTBCHHO CO6CTB€HHI/IKOB, K KOTOPBIM HOCTYIAKT CPCACTBA IJIA
obecrieueHHst JOCTOHHOTO CyIIeCTBOBaHMUS, TAK U HHTEPECaM rocyaapcTBa,

OKOHOMMKA KOTOPOIr'0 NoJy4acT AOMOJTHUTCIBHOC pa3BUTUC B BUJIC paCIlIu-
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PEHHS TIepevHs BBITYCKAaeMOH MPOIyKIMH, YBEIHMUEHUS 000pOTa BaJOBOH
BBIPYYKH, CO3/[aHUS JIOTIOJHUTENBHBIX Pa00UYMX MECT 3a CUET YaCTHOTO Ka-
nuTana.

OcHoBHasi Macca OOBEKTOB, HaXOAALIMXCS B YAaCTHOH COOCTBEHHOCTH
(U3MYECKUX JIUIL, SKCIUTyaTHPYETCsl COOCTBEHHUKAMH C Y4ETOM HPHUHIUIIA
MIPHOPUTETA OOIIECTBEHHBIX HHTEPECOB, MMIIEPATUBEI KOTOPOTO HE JIOIYC-
KaloT OCYIIECTBICHUS MPAaBOMOYNN COOCTBEHHHKA MMYIIECTBA B TOM CIIy-
yae, eCJIM 3TO OyJeT MPOTUBOPEUYHUTh OOIIECTBEHHON MOJIb3€ U O€30mMacHO-
CTH, HAaHOCHUTH BpEI OKpY>Karoleil cpeie, HCTOPHKO-KYJIbTYPHBIM IICHHO-
CTSIM, YHIEMJISITh TIpaBa M 3allHUlIaeMble 3aKOHOM WHTEPECH! APYTHX JIUII, a
TaK)ke OCHOBBHIBasICh Ha TpebosaHusx HopM cT. 8§ 'K u cr. 9 T'K, momyc-
KaOIIX OCYIICCTBICHHUE MPABOMOYHI COOCTBEHHHKA UMYIIIECTBA (pr3mUe-
CKAMHU JIMIIAMH [0 CBOEMY YCMOTPEHHIO C OJTHOBPEMECHHBIM YCTaHOBIICHH-
€M 3alpeTa Ha OCYIIECTBICHHE NMPABOMOYHHA COOCTBEHHUKA MCKITIOYUTENb-
HO C HAMEpPEHWEM MPUYUHHUTH BPEJ APYTroMy JHILY, OO Ha 3JI0yMOTpeO-
JIEHUE TPaBOM COOCTBEHHOCTH B MHBIX ()OpMax, a TAK)KE HE JIOMYCKAIOIIe
UCIIONIb30BaHKE IpaBa COOCTBEHHOCTH B IEJSAX OIPAaHMYEHHs] KOHKYPEH-
WY, THOO C IETBI0 370YMOTPEOICHUS CBOMM JOMUHHUPYFOIIUM TTOJI0KECHU-
€M Ha pBIHKE.

B mpenmocraBieHny (QU3WYECKAM JHIAM BO3MOXKHOCTH HCITOIH30BAHHA
CBOEro COOCTBEHHOTO MMYIIECTBA YKa3aHHBIM BBIIIE 00pPa30M BBIPAKAETCS
TIPUHIIMIT OOIIICH JT03BOIUTEIBHOM HAMPABICHHOCTH IPaXKIaHCKO-IIPABOBOTO
PETYJIMPOBaHMS ¥ NPUHIMI AUCITIO3UTHBHOCTH HOPM T'PakKAaHCKOTO IIpaBa,
Ha 4ro ykaseiBaeT FO.K. Toncrol, packpsiBasi comepkaHue IepBoro IpHH-
[UIa Yepe3 IO3BOJICHHE COOCTBEHHHKY B OTHOIICHHH CBOETO MMYIIECTBA
COBEpIIATH JIFOOBIE NEHCTBIHSL, HE 3allpelIeHHbIe 3aKOHOM, a BTOPOTO — Uepe3
MIPeZOCTaBICHHEe COOCTBEHHUKY BO3MOXKHOCTH OCYIIECTBIIATE IIPAaBO COOCT-
BEHHOCTHU 10 CBOEMY YCMOTPEHHIO C CaMOCTOSITEIbHBIM OTpEIe/ICHHEM ILie-

JIeH OCYHICCTBJICHUA CBOUX HpaBOMO‘-II/Iﬁ " CPpEACTB UX JOCTUKCHUS b0 He
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OCYIIECTRIIATH €ro"’ .

CrnemoBarenbHO, COIEP)KAHKUE MpPaBa YaCTHONH COOCTBEHHOCTH (hu3mye-
CKHX JIMI] B LIEJIOM CBOJUTCS K ONPEICICHUIO TPaHUIl KCIIOIb30BaHUs COO-
CTBEHHOTO MMYIIECTBA TaKMM 00pa3oM, YTOOBI, IPEIOCTaBUB (PU3NUECKO-
My JIMIly MaKCUMaJIbHYIO CBOOOJY, CO3JaTh IPaBOBbIE TapaHTHH OOILIECT-
BEHHOM, B TOM 4YHCIIC M SKOJOTMYECKOH OE30IaCHOCTH SKCIITyaTalliy Be-
e, a TakXKe NMPEJOTBPATHTh BO3MOXKHOE YIIEMJICHHE TPaB M 3aKOHHBIX
HUHTCPECOB TPETHUX JIUIL }:[ef/'ICTBI/ISIMI/I (1)H3I/I‘ICCKOFO JIMna, CBA3aHHBIMU C
peanuzaryeil mpaBOMOYHii COOCTBEHHUKA UMYIIIECTBA.

Hapsiny ¢ oObekTaMu rpakJaHCKUX 1paB, B OTHOILEHUH KOTOPBIX IPO-
LIeCC OCYIIECTBIICHHS TPABOMOYMH COOCTBEHHHKA HE CONPSDKEH C KaKMMH-
100 OTpaHWYCHUSIMHU H, CJICAOBATEIBHO, MOJUINHSIETCS MPUHINITY OOIIeH
JI03BOJIUTEJIFHOCTH TPa)KIaHCKO-TIPABOBOTO PETYJIMPOBAHUS, B YaCTHOU
COOCTBEHHOCTH (PM3MYECKUX JIMI] MOXKET HAaXOIUTHCS MMYIIECTBO, PEallu-
3aIsi MPaBOMOYMiI COOCTBEHHHKA B OTHOIIEHHH KOTOPOTO CBs3aHa C He-
00XOJJIMOCTBIO COOJIIOAEHHSI COOCTBEHHUKOM psijia OrpaHUueHHH, ycTa-
HOBJICHHBIX IPAaBOBHIMA HOPMaMH B HHTEPECAaX OTAEIBHBIX CyOBEKTOB
IPa’kAaHCKOT'O ITPaBa U OOIIECTBA B IIETIOM.

K takum Bemiam, Harmpumep, OTHOCATCS MCTOPHKO-KYJIBTYpHBIC IIEHHO-
CTH, 3eMEIIbHBIE yUaCTKH, )KUJIbIC TIOMELICHUS.

Tak, HanpuMep, B COOTBETCTBHH C HOpMamu cT. 52 3akoHa PecryOnuku
Benapycy «O6 oxpaHe UCTOPUKO-KYIbTYpHOTrO Haciemusi PecnyOmuku be-
napycb» oT 9 suBapst 2006 r. mpaBa cOOCTBEHHHKa MaTepHalbHOH UCTOPH-
KO-KyJIbTYpHOH IIEHHOCTH OIpPaHMYMBAIOTCS TOCyJapcTBaM. B wactHocTH,
YKa3aHHOMY JIMILy 3allpeIleHO0 YHHYTOXATh MCTOPHKO-KYJIbTypHBIE LIEHHO-
CTH, COOCTBEHHHKOM KOTOPBIX OH SIBISIETCS, OTUYKIATh WIIN HHBIM 00pa3oM
nepeaaBaTb IMpaBa COOCTBEHHOCTH B OTHOILIEHHH YKa3aHHOIo MMYHICCTBA

0e3 cornacoBaHusi ¢ MUHUCTEPCTBOM KYJIBTYPBI, BBIBO3UTh HCTOPHKO-KYJIb-

8 I'paknanckoe npaso: Yued.: B 3-x T. — 7-e uzz., nepepab. u jo. / ITox. pen. FO.K. Toncroro. — M.:
Ipocnexr, 2009. - T. 1. — C. 458.
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TypHBIE IEHHOCTH 3a Tipeaensl Pecryonmku berapych Ha mocTossHHOE Xpa-
HeHne. Hopmamu Ha3BaHHOTO 3aKOHA YCTAHOBJICHBI M MHBIE OIPaHUYEHHS
MIPAaBOMOYMI COOCTBEHHHKA HWCTOPUKO-KYJIBTYPHBIX LIEHHOCTEH, 4YTO J0-
IyCTUMO B COOTBETCTBHU C IIPUHIMUIIOM NPHOPUTETa OOIIECTBEHHBIX HH-
TEpEecOB, COOTBETCTBYET OOIIECTBEHHOH IOJIb3€ M HAIIPABJICHO Ha COXpaHe-

HHE UCTOPUKO-KYJIBTYpHOTO Hacie s a1t Hapona Pecrry6mmku benapycs.

§ 4. )KMJIOE IOMEINEHUE KAK OBBEKT ITPABA COBCTBEHHOCTH

KauecTBo kM3HM YelloBEKa, OCOOEHHO B COBPEMEHHBIX YCIIOBHSIX Pa3BH-
TUSI COLMANBHBIX OTHOLICHHH, ITOCTABICHO B HETOCPEACTBEHHYIO 3aBHCH-
MOCTh OT HaJIM4Hs Y HETO COOCTBEHHOTO JKIIIbsI, MECTa €r0 PacIoIOKEHUs,
yYpPOBHsI KOM(OPTHOCTH W JAPYrUX XapakTepucTuk. Ha ocoOyro BakHOCTbH
JUISL KaXKJIOTO OT/EJILHOTO YeNOBEKa M ODIIECTBA B IIEJIOM TaKOro OOBEKTa
IIpaBa COOCTBEHHOCTH, KaK >KHJIOE TIOMEICHNUE, )KWIOH I0M, YKa3bIBaIOT I1e-
HBl Ha Ha3BaHHbBIC OOBEKTH HEABIHKMMOCTH, a TaKXKe TOT (aKT, YTO Tocy-
JIApCTBO MOCTOSIHHO COBEPHICHCTBYET CHCTEMY CTPOMTEIBCTBA M IPEIOCTa-
BJICHHS JKUJIBIX TIOMEIIEHUI HYKIAIOMUMCS B HUX I'pakJaHaM, IIOCTOSHHO
YBEJINYMBAET 00BEMBI COLMAIBLHO OPUEHTHPOBAHHBIX (DUHAHCOBBIX BIIOMKE-
HHUI HENOCPEJCTBEHHO B cdepy KUWINIIHOTO cTpoutensctsa. [lo cytu, 6e3
JKHJIbs YETIOBEK B COBPEMEHHOM MUPE CYILECTBOBATH HE MOXKET.

B 37101 cBSI3M MpaBOBOE pETyIMPOBaHUE KaK IPOIECCOB IMPHOOPETEHNS,
W3MEHEHHS M MPEKPALICHUsS IpaBa COOCTBEHHOCTH Ha JKHJIbIC TIOMELICHUS,
TaK ¥ MPOLUEAYPHI OCYIIECTBICHNS TPABOMOYNI COOCTBEHHMKA JKHIIOTO TIO-
MEIIIEHHUs OCYIIECTBIAETCS 0CO00M TPyl MPaBOBBIX HOPM, COCTABIISIO-
IIUX CaMOCTOSATENIBHBIH HMHCTUTYT TPa)KAaHCKOTO IIpaBa, HMEHYEMBbIH
«IIpaBo cOOCTBEHHOCTH M APYIHe BEIIHbIE NPaBa Ha JKUJIbIE TOMEICHUS.
IIpaBoBble HOPMBI, COCTABISIOIIME OCHOBY aHAIM3HUPYEMOrO0 HMHCTHUTYTa
TpakIaHCKOTO TIpaBa, 3akpervieHbl B rinaBe 18 I'K, Bkirouaromei B ceds
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cret. 272-275.

Kpome TOroO, psn mpaBOBBIX HOPM aHAIM3HUPYEMOT0 MHCTHTYTa TIpax-
JTAHCKOT'O TIpaBa 3aKpeIUIeH B APYIMX HOPMATHBHBIX ITPABOBBIX aKTax, Ta-
KuX, kak JKnmmmnasiit koneke Pecrryomuku benapycs ot 22 mapra 1999 r,
3akon Pecrryomuku benapychb ot 8 sHBapst 1998 1. «O coBMecTHOM n0MO-
BIaneHNn», Yka3 [Ipesunenta Pecrrybmuku benmapycs ot 4 aBrycra 2006 T.
Ne 497 «O06 ymmate TOZOXOAHOTO Hajiora B (PMKCHPOBAHHBIX CyMMax),
ITocranosnenne Coeta Munuctpos ot 12 cenrsops 2006 r. Ne 1191 «O
Mepax Mo peannzanuu Ykasa Ilpesunenta PecryGunuku benapycs ot 4 aB-
rycta 2006 r. Ne 4975,

Takum 06pa3om, Kak cieqyeT W3 IepedHss HOPMaTUBHBIX IPABOBBIX aK-
TOB, COZEPIKAIINX HOPMBI IPaXkIaHCKO-TIPaBOBOro HHCTUTYTA «IIpaBo coO-
CTBEHHOCTH M APYTHE BEIIHBIC TIpaBa Ha JXKWUIbIC MOMELICHUS», OOIIecT-
BEHHbIC OTHOUICHUS, BO3HMKAIOIINE MEXIY CyOBEKTaMH TI'PakIaHCKOTO
IpaBa B TIPOILIECCE OCYIIECTBIICHHS IPABOMOYHH COOCTBEHHHKA JXHIIOTO
TIOMEILEHHUS], YPErYJIMPOBaHbl CaMbIM OOCTOSATENILHBIM 00pa3oM, 4TO yKa-
3bIBaeT Ha 0e3yCIIOBHO OOJIBIIYI0 3HAYMMOCTH JJIsl TOCYJapcTBa U OOIIECT-
Ba KaK HEIIOCPEACTBEHHO JKIJIBIX MOMEIICHNH KaKk 0OBEKTOB IpaBa coOCT-
BEHHOCTH, TaK ¥ BO3HHUKAIONINX B NPOIECCE MX HCIIOIB30BAaHHS OOILIECT-
BEHHBIX OTHOILIECHUIA.

Oco0eHHOCTH OCYIIECTBICHUS MMPABOMOYHMI COOCTBEHHHKA KHIJIOTO TO-
MEIIEHUs B MEPBYI0 odepens MperycMOTpeHbl Hopmamu riaBel 18 T'K u
COCTOSIT B CIEIYIOILEM.

Bo-nepBbix, yka3aHHBIMU IIPABOBBIMU HOPMaMM OIPaHMUYEHO COJAEpIKa-
HHE IpaBa YaCTHOW COOCTBEHHOCTH Ha )KMJIOE MOMEIIEHUE, KOTOPOE MOKET
HCIIONIB30BaThCA €r0 COOCTBEHHMKOM HCKJIIOYHTENBHO MO IIEJIEBOMY Ha-
3HAa4YCHUIO, a HE B COOTBETCTBUH C IPHUHIMIIAMH OCYIIECTBICHHUS MpaBa
COOCTBEHHOCTH, COJEpKaHHE KOTOPBIX PACKPHITO B MPEIBIAYIIEM Iapa-
rpade. YcraHOBIEHHOE OrpaHUuCHHE SIBIIETCS 0€3yCIOBHO OINPaBIaHHBIM

u OGyCJ’IOBJ’IeHO CHCHI/I(lJI/IKoﬁ TaKoro o0bEKTa nmpaBa CO6CTB€HHOCTI/I, KaxKk
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XKHJIO€ MOMEIIEHUE, UX HE CHIDKAIOMMMCS AS(HUIINTOM, a TakKe TeM (ak-
TOM, YTO MHOTHE JKUJIbIE ITOMEIICHUS PACIOI0KEHBl B MHOTOKBAPTHPHBIX
KHIJIBIX JIOMax, YTO IpeAroyiaraeT HeoOXOJUMOCTh ydeTa UHTEPecoB Jpy-
I'MX COOCTBEHHHMKOB, MX IpaB Ha WCIIOJb30BAaHHE CBOMX JKMIIBIX ITOMEIIe-
HUH 110 Ha3HAYCHUIO, T.C. U IPOXHUBAHMS, B TOM YHCIIE JJIs OT/bIXA.

B st0ii cBsizu HopMamu ct. 272 T'K ycraHOBIIEH NpsAMOH 3amnpeT Ha pas-
MEIIEHNE B JKIWIBIX JOMaxX MPOMBIIUICHHBIX POU3BOJCTB, a pa3MEIICHUE
COOCTBEHHUKOM B IPUHA ICKAIIEM €My JKUJIOM MOMEIIEHUH OpraHu3aiui
U UX MOJpa3JeNIeHNH JOIMyCKaeTcs TONBKO IOCIIe MePeBOIa STUX ITOMelle-
HUI B HEXKUIIBIE, €CIM MHOE HE MPEeIyCMOTPEHO IIPABOBBIMU HOpPMaMH, 3a-
KPETUIEHHBIMH B 3aKOHOAATENBHBIX aKkTax. B yacTHOCTH, HHOE IpexycMOT-
pero HopMamu [lonokeHHs 0 perncTpanyy, A0MyCKAOIUMH pa3MeICHUE
IOPHIMYECKOTO afpeca YacTHOTO YHHUTAPHOTO IPEANPHUATHS B JKHJIOM IO-
MEIIEHNH 0€3 ero MepeBoaa B HEXXUIIOE.

Bo-BTOophiX, B coorBercTBHM ¢ HOpMamu cT. 273 'K coOcTBeHHHKY
KBapTUPBl B MHOTOKBAPTUPHOM JOME Hapsiy C MPHUHAAIEKAIIUM eMy I10-
MEIeHNEeM, 3aHUMAeMbIM 0] KBApTHUPY, IPUHAUISKUT TAKXKe J0JIs B Ipa-
B€ COOCTBEHHOCTH Ha O0IIee MMYIIECTBO OMa, IMOPSIOK COBMECTHOTO HC-
MTOJTE30BAHMS KOTOPOTO ompenerneH HopMamu ct. 274 'K, a takxe HopMma-
Mmu 3akoHa oT 8 sHBaps 1998 r.

K o6meMy uMyniecTBy OTHECEHBI O0IIMe MOMEIEHUS J0Ma, KOHCTPYK-
MU J0Ma, MEXaHM4YecKoe, 3JIEKTPUYECKOEe, CAHUTapHO-TEXHHUYECKOE WU
nHOe 000pyIOBaHME 3a MPEAEIaMH WIH BHYTPH KBapTHUPbI, 00CITYKHBaIO-
mye Gosiee OHON KBapTHUPHI, a B CIIyYasiX, yCTAHOBJICHHBIX 3aKOHOJATEIb-
CTBOM WJIM IOTOBOPOM, U HHOE HMYIIECTBO.

B cBs3u ¢ TeM, 4TO COOCTBEHHHKY KBapTHPHI B MHOTOKBAPTHPHOM JIOME
Ha IpaBe COOCTBEHHOCTH NPHUHAUICKHUT KaK KBAPTHPA, TaK M IUIOMIAIH
00BEeKTa HEIBIXKMMOCTH 3a TIpeleslaMi KBapTHUPHI, a TaKKe PacIioyIo’KeH-
HOE Ha HUX 00OpYyZOBaHUE, BOZHUKAET BOIIPOC O MOPS/IKE OCYILECTBICHHS

COOCTBEHHUKOM TaKOI'0 UMYIIECTBA MPAaBOMOYMA PACHOPSKEHUS HM. B
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JAHHOM CJIy4ae 3aKOHOAATENb MOIIEN 10 ITyTH COOTHOIICHUS KBapTHUPHI B
MHOTOKBAPTHPHOM JKHJIOM JIOME M €ro OOIIEro MMYIIECTBa KaK TJIaBHOM
BEIM U MPHUHAJICKHOCTH, B COOTBETCTBHUH C KOTOPBHIM MPUHAAIEKHOCTD,
Mo o0IIeMy MpaBmiy, BCETOa ClenyeT Ccynb0e riaBHOW Bemu. [IpuBeneH-
HOE IIPABUJIO HAIIJIO HOPMATUBHOE 3akperienue B 1. 2 cT. 274 I'K, B coot-
BETCTBHH C HOpMaMH KOTOPOTO COOCTBEHHHK KBapTHUPHI HE BIPaBE OTUYXK-
JaTh CBOIO JIOJIO B NPaBe COOCTBEHHOCTH HA 0O0Iee MMYIIECTBO JKHIIOTO
JIOMa, a TaKXKe COBEPIIATh UHbIE NEHCTBUS, BICKYIINE TIepeaaqy dTon JOIU
OT/ICJIBHO OT IIPpaBa COOCTBEHHOCTH HA KBApTUPY.

B-TpeThux, Hapsay ¢ COOCTBEHHHKOM KHJIOTO J0Ma, KBapTHUPHI, IIPABO-
MOYHSI TI0JTE30BAHUS YKa3aHHBIM HEJBIDKUMBIM HMYIIECTBOM MPHHAIICKHUT
YIleHaM CeMBH COOCTBCHHHKA, KOTOPBI O€3 COTJIacHs BCEX COBEPIICHHO-
JICTHUX WICHOB CEMBH HE MMEET MpaBa OTUYKICHHUS MPHHAIICKAIIETO eMy
Ha TpaBe COOCTBEHHOCTH JKWJIOTO MOMEIICHHS, YTO TAKXKE SBIISETCS Orpa-
HUYECHUEM COJIepIKaHUs MpaBa COOCTBEHHOCTH Ha YKWJIOE TOMEIICHHE, Ha-
MIpaBJIEHHBIM Ha MPENOCTABICHUE TAPAHTUN MPOXKUBAHUSI B HEM JIUIIAM, HE
SIBJISTFOLITUMCS] COOCTBEHHUKAMH.

IIpu sTOM B cooTBeTCTBMM ¢ HOpMamu cT. 123 JKunuimHoro kojekca,
KOTOpBIe, cornacHo HopMaMm ['K, mosurexxat mpuMEeHEHHIO K aHAIU3upye-
MBIM OOIIECTBEHHBIM OTHOIICHHSM, (HU3WYECKHE JINIA, JABIIHE COTJIACHE
Ha OTYYKJIEHUE WM 3aJI0T JKUJIOTO TIOMEIICHHs M HE YKa3aHHBIE B JOTOBO-
pe OTUYXKJEeHHsI KaK Tpa)kaaHe, 32 KOTOPHIMU COXPAHsIETCS MPaBoO IMOJIb30-
BaHUs JKWIBIM TOMEIICHUEM, TIPU MEPEeXoje MpaBa COOCTBCHHOCTH MOTYT
OBITH BEICEJICHEI IO TPEOOBAaHUIO HOBOT'O COOCTBEHHHKA 0O€3 MpelIocTaBie-
HUS IPYTOTO JKHJIOTO TOMEIICHUS.

UieHaM ceMBH COOCTBEHHHKA JKHIJIOTO IIOMEIICHHS HApSIy C MPaBOMO-
YUEM TOJIb30BaHUs MPEAOCTABICH PsiJl MIPaB, HAIIPABJICHHBIX HA CO3/laHUE
MPaBOBBIX YCIOBHM, TapaHTUPYIOMUX OECHPEISITCTBEHHYIO PeaIn3aiuio
YKa3aHHBIMH JIMLIAMUA TPEAOCTABICHHOTO UM IPABOMOYHS IOJIb30BAHUS

KUJIIBIM ITOMCIICHUCM. B YaCTHOCTH, HAa3BAHHBIM JIMIIaM TPEAOCTABJICHO
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paBo TpeOOBATh YCTPAHEHHS HAPYIICHUH WX IPaB Ha JKWIOE TIOMEIICHUE
OT JIFOOBIX JIMII, BKIIFOUasi COOCTBEHHMKA JKUJIOTO TIOMEIICHHMSI.

OcoOble TapaHTHU OCYIIECTBIICHHUS MPABOMOYUS IOJb30BAHUS KHJIBIM
MIOMEIICHUEM TPENOCTaBIEHbl MPOXKUBAIOIIMM B HEM HECOBEPLICHHOJIET-
HUM (U3MYECKUM JinaM. Tak, B COOTBETCTBHH ¢ HopMamu 11. 4 c1. 275 T'K,
OCYIIECTBIICHHE TIPAaBOMOYHS PACTIOPSDKEHHSI COOCTBEHHHKOM JKHIIOTO TI0-
MEIIEHNUS, a [0 CYTH €0 OTYYKACHHE, B TOM CIIydae, KOTJa B JKIWJIOM TIO-
MEIIEHUH MTPOKUBAIOT HECOBEPIIEHHOIETHIE WICHB CEMbH COOCTBEHHHKA
OTYYXIa€MOT'0 TOMEIIEHHUS, JTOIYyCKAeTCsl TOJIBKO C COTJIACHs OpraHa oIle-
KA M TOIEYUTENILCTBA. TakuM 00pa3oM, COOJIOJICHHE MPEIOCTaBICHHOTO
HECOBEPIICHHOJETHIM (U3MYECKUM JIMIAM TIPaBOMOYHUS ITOJIb30BAHUS
KHJIBIM TTOMEIICHNEM, a TI0 CYTH, 3aKPETVIEHHOTO B KOHCTUTYIINH 1TpaBa Ha
KHJIMIIE, TTIOCTaBJICHO HAa FOCYAApPCTBEHHBINH KOHTPOJb, YTO ABJSIETCS ACH-
CTBEHHOHM Mepoil OXpaHbl KOHCTUTYIMOHHBIX M I'PaKIAHCKHX IMpaB HECO-
BEPIICHHOJIETHUX YICHOB 0EJIOPYCCKOTO OOIIECTRa.

B nenom, cOBOKYIMHOCTh NMPABOBBIX HOPM, PEryJIMPYIOLIUX OOLIeCTBEH-
HBIE OTHOILICHHMS, BOSHUKAIONIME B IIPOLIECCE MPUOOPETEHHs, UCTIOIh30Ba-
HUSI M OTUY)KJCHUS >KWIIBIX TIOMEIIEHUH HarpaBJeHa Ha co3llaHue Oiaro-
MIPUATHBIX YCIOBUH IS peanm3anuu rpaxnaHamu Pecny6mukn bemapych

TIpaBa Ha XUJIUIIEC.

§ 5. SEMEJIbHBIW YYACTOK, KAK OFBEKT IPABA COBCTBEHHOCTH

Eme omanM cnenudraecknM 00BEKTOM IpaBa COOCTBEHHOCTH, HApsIAY C
KHIJIBIMU TIOMEIIEHISIMH, SIBJISIOTCS 3¢MJIM M 3eMEJIbHbIE YUYaCTKH IIPaBOBOE
peryJMpoBaHHe BO3HUKHOBEHHMS, U3MEHEHHS M IPEKpalleHHs1 mpaBa co0-
CTBEHHOCTH B OTHOLIEHMM KOTOPBIX oOcyllecTBiseTca Hopmamu Kopekca
Pecny6mukn Benapychb o 3emite ot 23 uronst 2008 r. Bmecrte ¢ tem, Ha oc-
HOBE TOTO, YTO 3€MENbHBIN yJacToK npu3HaH HopMami cT. 130 I'K o0bek-
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TOM TPaXIAHCKUX NpaB M KIACCH(PHUINPOBAH KaK HEIBIDKAMOE MMYIIECT-
BO, U3HAYAIBHO MIPABOBYI0 OCHOBY PEryJIMPOBAHMS OTHOIICHUN COOCTBEH-
HOCTH, BO3HHUKAIOIIUX MEKAY (PU3MUYCCKHMHU JIUI[AMU 110 MTOBOJY 3eMEIb-
HBIX Y4aCTKOB, COCTaBJsOT HOpMbI 'K U, B 4acTHOCTH, HOpMBI TJaBbl 17
I'K «Beurnple mpaBa Ha HEABIDKUMOE UMYIIECTBOY», BKIFOUAIOIICH B ceOs
creT. 262, 263, 267-270. Ilpu stom crer. 264-266 T'K u cr. 271 I'K uc-
kmouensl n3 ['K 3akonom Pecrryonmku benmapyce ot 28 gexabpst 2009 r. Ne
96-3 «O BHeCcEeHWU W3MEHEHWH W JOTOJIHEHWH B HEKOTOpbIE 3aKOHBI Pec-
nyonukn bemapych mo BompocaM PperyiaupoBaHUs 3€MENbHBIX OTHOIIE-
HUI.

Bwmecte ¢ Tem, Bce ke clenyeT KOHCTaTHPOBaTh TOT (DakT, 4TO Ha3BaH-
Hele HOpMBI ['K, ycraHaBnmBas oOmve MPUHIUIBI YIaCTHS B 3eMEIbHBIX
OTHOILICHHSI, B OCHOBE CBOCH CKOHCTPYHPOBAHEI KaK OTCBHUIOYHBIC, YKa3bI-
BaoOIIe Ha HEOOXOAMMOCTh MPUMEHEHHS HOPM 3aKOHOJATENbCTBA 00 OX-
paHe W UCTOJb30BaHUU 3€MENlb B MPOIECCE YUACTHS B 3€MEITbHBIX OTHO-
[IEHUSX, B TOM YHCJIE€ U B OTHOIIEHMUSIX COOCTBEHHOCTH.

HeobxoauMocTh CIENMaIbHOTO MPABOBOIO PETYIUPOBAHHS 3€MEIbHBIX
oTHoIeHMH HopMamu Komekca o 3emiie 00yCIIOBICHA CTPATETHICCKH BaX-
HBIM 3HaYCHHUEM 3eMellb KaK JIIsl CAMOTO CYIIECTBOBAaHUS TOCYHAapCTBa, KO-
TOpOoe HEMBICIUMO 0e3 CyBepeHHOW TEeppHUTOPHH, WMEIOIIeH TrocynapcT-
BEHHBIE TPaHUIIBI, TaK U JJIS TOCYJAPCTBEHHOTO SKOHOMHYECKOTO pa3BH-
THs1, HETIOCPEJICTBEHHO 3aBUCSIIETO OT HaJM4YUs WM OTCYTCTBHUS Ha rocy-
JIAPCTBEHHOHN TEPPUTOPUH TOJE3HBIX UCKOMAEMBIX, TIOAOPOIMS MOYB, Ha-
XOJSIIIUXCS HAa TOCYJAPCTBCHHOW TEPPUTOPUU OOBEKTOB PACTUTEIHHOTO H
YKHBOTHOT'O MHpa.

YuuteiBasg TOT (akT, 9TO KaKIABIH OTHENBHBIA YENOBEK SIBISCTCS Hie-
HOM COOOIIIECTBa, MPOKHUBAIOIIETO HA TOCYJIAPCTBEHHON TEPPUTOPHUH, €TO
YPOBEHb KU3HU W €€ KayeCTBO TaK)Ke MOCTABJICHBI B 3aBHCUMOCTH OT Ha-
JIUYUS TOCYIapPCTBEHHON TEPPUTOPUHU, BO3MOXKHOCTH MPUOOPETCHHS €€

YacTu B YaCTHYIO CO6CTB€HHOCTL, a TaKKC OT KauCCTBC npnoGpeTeHHoro B
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YaCTHYIO COOCTBEHHOCTDH 3€MENBHOTO yJacTKa, eTo TUIOZOPOHs, MecTa pac-
TIOJIOKEHUST M HATMYHS 3aKOHOIATENTbHO 00eCTIeueHHON BO3MOYKHOCTH CTPOU-
TEJILCTBA JKUJIbS Ha 3€MEJIbHOM Y4acTKe, a TAaKKe BKITIOUCHUS KaK 3eMeNbHO-
T'O y4acTKa, TaK U HaXOJSIIHXCS HAa HEM OOBEKTOB B HACIIEJICTBEHHYIO MacCy.

[oguuussce oOmMM HOpMaM O IpaBe COOCTBEHHOCTH OOIIECTBEHHBIC
OTHOILICHHSI, CBSI3aHHBIE C IPHOOPETEHNEM, N3MEHEHHUEM, OCYIIECTBICHUEM
1 TIpeKpalleHNeM MpaBa YacTHON COOCTBEHHOCTH Ha 3e€MENbHBIE yJaCTKH
HMEIOT psA clieruduyecknx 0coOEHHOCTEH, HANIPaBICHHBIX Ha OrpaHHYe-
HUE CyOBEKTHOTO COCTaBa HCCIIEAYEMBIX IPAaBOOTHOIICHUHN U COlepKaHUS
IpaBa COOCTBEHHOCTH.

Bo-nepBbix, HOpMaMU 3€MeNIBHOTO 3aKOHOJATEIbCTBA OTPAHUUEH COCTAB
(U3NYeCKUX JIHI, KOTOPBIM TIPEIOCTABICHA BO3MOXKHOCTH NPHOOPETCHUS
3eMeNBHBIX yYacTKOB B YaCTHYIO COOCTBEHHOCTH Ha Tepputopnu Pecmy0-
muku benapyce. Tak, B coorBeTcTBHH ¢ HopMamu cT. 12 Konekca o 3emie
CyOBeKTaMH IpaBa YaCTHOH COOCTBEHHOCTH Ha 3€MENbHBIC YYaCTKH IPH-
3HatoTCsl rpaxaane PecriyOnuku benapych. B MCKIIOUMTENBHBIX CIIydasx
cyOBbeKTaMu IpaBa YacTHON COOCTBEHHOCTH Ha 3€MEJIbHBIC YYaCTKH MOTYT
OBITh NPH3HAHBI HHOCTPAHHBIC TpakJaHe W Jnia Oe3 rpaxnancrea. K Ta-
KHM CllydasiM OTHECEHO YYacTHE YKa3aHHBIX JIML B HACJIEICTBEHHOM Ipa-
BOTIpEEMCTBE B KaUeCTBE HaCIeIHUKA rpaxaaHnHa PecryOnuku benapyce,
KOTOPOMY 3€MeJIbHbIIl Y4acTOK NpUHAJJIeKall Ha MpaBe COOCTBEHHOCTH.
HpI/I OTOM OT'paHUYCHHA B OTHOIICHUU YUaCTUA WHOCTPAHHBIX I'paXKJaH U
U1 0e3 TpakIaHCTBAa B HACIICICTBCHHOM IPAaBOIPEEMCTBE B YKa3aHHBIX
Cllydasix MOTYT OBITh yCTAHOBJICHBI HOpMamu mpaBa PecmyOnuku bena-
PYyCb, 3aKpEIJIEHHBIMU B 3aKOHOAATEIbHBIX AKTaX.

Bo-BTOpBIX, B OTHOLIEHHHU 3E€MEJIbHBIX YYaCTKOB HApsiLy C BELIHBIMU
mnmpaBaM, IPUMECHACMBIMU KO BCEM 00BEKTAM BEOIHOIO IpaBa, yCTaHOBJIC-
HBI U creruduyeckre BeUIHbIe MpaBa. B yacTHOCTH, rpaxaanuH Pecmy6-
Ky benapych MMeeT 10puan4ecKy 00ecredeHHy0 BO3MOXKHOCTh BIIaJIeTh,

MOJIb30BATHCA U pACHOPAKATLCA 3€MCEJIbHBIM YYAaCTKOM Ha IIpaBe cobcT-

203



BEHHOCTH, Ha IIpaBe IO0XXM3HEHHOTO HACIIEAYEMOIO BIAJEHUs, Ha IIpaBe
BPEMEHHOTO MOJIb30BAHUS, HA TIPaBE, BEITEKAIONIEM U3 JOTOBOPa apeH/IHI.

B-TpeTpux, B OTHOLIEHUH 3E€MENIBHBIX YYAaCTKOB, SIBIISIOIIMXCS CIICIH-
¢rueckuMU OOBEKTaMH T'PaKAAHCKHX IIPaB, MOTYT yCTaHABJIMBATHCS 3e-
MENbHBIE CEPBUTYTHI, YTO MPEAYCMOTpeHO HOpMamu cT. 19 u ct. 45 Ko-
JieKca 0 3emJie. 3eMeJNIbHBII CEPBUTYT MOXKET yCTaHABJIMBATHCS Ha OIpesie-
JICHHBIN 00 Ha HEONpPEIEIECHHBIN CPOK M, CIECIOBATENbHO, KIACCUBHIIN-
pOBAaThCS KaK IMOCTOSHHBIN. 3eMeTIbHBII CEpBUTYT yCTaHABIMUBAETCS IO CO-
IJIAIIEHUI0, JOCTUTHYTOMY MEXIy 3€MJICHOIb30BaTeNIeM U 3aUHTEPeco-
BaHHBIM JIMIIOM JIN0O pELICHHUEM Cy/ia, U MOXKET OBITh YCTAHOBJICH KaK Ha
BO3ME3/IHOM, TaK U Ha 0€3BO3ME3THON OCHOBE.

B-4eTBepThIX, OnpeAenacHHBIE MpaBa B OTHOLIEHHU HCIOIB30BAHUS 3€-
MEIIBHBIX YYaCTKOB, NMPHHA/IEKAMNX Ha MPaBe COOCTBEHHOCTH TpaXknia-
HaM Pecny6nuxu benapych, npenocraBieHbl’ HECOOCTBEHHHKAM HOPMaMHU
cT. 263 T'K, obecnieunBaromyMu TOCTYIT Ha YKa3aHHbBIE y49acTKH (u3nde-
CKHMM JIMIIaM, HaXoJIIKMCsI Ha Oestopyckoil Tepputopun. Tak, B cOOTBeT-
CTBHH C HOPMaMH II. 2 yKa3aHHOMW CTaThH Jr000e (PU3HMUECKOE JIUIIO, HE SIB-
JSIoIIeecs: COOCTBEHHUKOM 3€MEIIBHOTO Y4acTKa, UMEET IPaBo CBOOOIHO
MIPOWTH Yepe3 HEro, €Cy 3TO HE NPUUYUHACT ymiepOa MM OecroKoHcTBa
3eMJIETIONIB30BATENI0 U IIPH HTOM HCIOIb3YEMBIN IS IPOXO0/a 3eMEIbHbIN
YYacTOK HE OTOPOXKEH JIMO0 €ro 3eMJIENOIb30BaTENb HHEIM CIIOCOOOM SCHO
He 0003HaYMII, YTO BXO/] HA YYaCTOK 0e3 ero pa3penieHus 3anpeleH.

B-mATHIX, ITpaBy YacTHOW COOCTBEHHOCTH Ha 3€MENIbHBIE YYacTKH IpH-
Cyllle IIpaBo CIIEA0BAHUS, YTO APKO BBIPAXKEHO B HOpMax cT. 267 I'K, B cooT-
BETCTBHHU C KOTOPBIMHU IIPH MEPEXO/e MpaBa COOCTBEHHOCTH Ha 3aBEpPIICH-
HOE CTPOMTENBCTBOM MM HE 3aBEPIIEHHOE CTPOUTENBCTBOM KalUTAIBHOE
CTPOEHHE K ero MPHOOPETaTeNo MEPEXOINT U MIPAaBO COOCTBEHHOCTH HA CO-
OTBETCTBYIOIINH 3eMENbHBIN yYacTOK, 4TO MOATBEPKAAETCS HOPMaMH CT. 55
Konekca o 3emiie 11 00ycIIOBICHO MPaBHIaMHU OTUYX/ICHUS 3€MEJIbHBIX y4a-

CTKOB, HaXOA1IIUXCs B YaCTHOM COOCTBEHHOCTH (1)I/I3I/I‘IGCKI/IX JIMII.
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B-1m1ecTeIX, B OTHONIEHUH 3€MENIbHBIX yYacTKOB, HAXOISIIUXCA B 4acT-
HOW coOcTBeHHOCTH (pu3nueckux ymil, HopMamu cT. 51 Konekca o 3emie
yCTaHOBIIEHa 0co0ast Mpoleaypa UX OT4yxaAeHHs. Tak, cornacHo HOpMam
yKa3aHHOM CTaThU OTUY)KICHUE TAKUX y4acTKOB B COOCTBEHHOCTH Ipask/ia-
HaMm PecnyOnmkn benapych BO3MOXXHO TOJIBKO B Cilydae COXpaHEHHs LieJie-
BOT'0 Ha3HAYEHHSI 9THX 3EMEIIbHBIX YIACTKOB, ONPEIECICHHOTO0 HOPMaMH 3a-
KOHOZATEIbCTBA 00 OXpaHE M HCIOJIb30BAHUM 3€Melb. [Ipu 3TOM OTHyX-
JICHUE 3eMENIbHOTO YYacTKa, HaXOSIIEerocsl B YaCTHONW COOCTBEHHOCTH (hu-
3MYECKOT0 JIMIIA, JOIMYCKAeTCs TOJBKO BMECTE C PACHOIO0KEHHBIM Ha HEM
00BEKTOM HEIBM)KMMOCTH, BKJIIOYas HE3aBEpLICHHbIE 3aKOHCEPBHPOBAH-
Hble KaIUTaJbHbIE CTPOEHHUS. VICKIIIOUEHNE COCTABISIOT CIy4au OTUyXKJe-
HUSI 00BbEKTa HEABM)KUMOCTH 10T CHOC.

OTuyXIeHne 3eMEIbHOr0 y4YacTKa, IPENOCTABICHHOTO TPaKIaHWHY B
YAaCTHYI0 COOCTBEHHOCTH Ul BEAEHMS JHMIHOIO IOJCOOHOTrO XO03siicTBa,
JIOITyCKAETCSI C COXPAHEHHEM €ro IIeJICBOr0 Ha3HAYCHUS U TOJIBKO Ipak/a-
HUHY, 3apeTUCTPUPOBAHHOMY IO MECTY HUTEIbCTBA B CEINbCKOM HaCeJIeH-
HOM IIyHKTE, MOCEIKE FOPOACKOr0 THUIMA, B KOTOPOM PACIIONIOXKEH OTUYXK-
Jae€MbIi 3eMEJIbHBIA yYaCTOK.

ITo obmeMy mpaBuily, 3ampemaeTcss OTIYXKIACHHE 3€MENIbHBIX YIaCTKOB,
HaXOJSIIUXCS B YACTHOH COOCTBEHHOCTH I'PaXKJAaH U NMPEJOCTABICHHBIX UM
JUI CTPOWUTENHCTBA M (WIN) 0OCTYyKMBAaHUS KAalUTAJIbHBIX CTPOEHUH (31a-
HUM, coopykeHHit). MIckIroueHne cOCTaBISIOT CIIydau:

— OTYYXKIEHHS 3eMEJIbHBIX y4JacTKOB 001acTHOMY, MHHCKOMY Tropoj-
CKOMY, TOPOJICKOMY (Topojia 00JaCTHOTO IOIYNHEHNS ), pAHOHHOMY, CEJb-
CKOMY, TIOCEIIKOBOMY HCIIOJHHUTEISHOMY KOMHUTETY B COOTBETCTBHH C €TO
KOMIICTCHIINCH;

— apeHus TpakAaHaMHU 3eMEIbHBIX YYaCTKOB OJIM3KUM POJICTBEHHHUKAM;

— OTYY)XJCHHS 3€MENbHBIX YYaCTKOB C PACIIONOKCHHBIMHU Ha HUX He3a-
BEpLICHHBIMU 3aKOHCEPBUPOBAHHBIMH KaITUTAIEHBIMH CTPOCHUSIMU;

— OTUYXKACHUS 3€MCJIbHbIX Y4aCTKOB, npno6peTeHme Ha ayKNUOHE I10
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MIPOJIa’Ke 3eMENIbHBIX YIaCTKOB B YACTHYIO COOCTBEHHOCTb.

Takum o6pazom, B 'K u 3akoHOIaTenbcTBE 00 OXpaHe M MCIIOIb30BAHUH
3eMellb, B yacTHOCTH, B Kojekce o 3emile, 3aKpeIuieHb! ClielUanbHble Ipa-
BWJIA OCYIIIECTBIICHHS ITPABOMOYNI COOCTBEHHHUKA 3€MEIILHOTO y4acTKa, Or-
pPaHUYMBAIOIINE COJEp)KAHUE MpaBa COOCTBEHHOCTH B OTHOIICHWH Ha3BaH-
HBIX O0OBEKTOB C IIENBI0 ydeTa OOIIECTBEHHBIX M FOCY/IapCTBEHHBIX MHTEpe-
COB B 00JIACTH HCTIONIb30BAHUS M OXPaHbI 3€Melb, KaK HanOoJee 3HAYNMOTO
JUISL COXPaHEHUS TOCYTapCTBEHHOCTH M CTAOMIBHOTO SKOHOMHYECKOTO pas-
BUTHS TOCYapCTBa U 0OIIECTBA MaTepHATIbHOro Onara. Y CTaHOBJIEHHE yKa-
3aHHBIX OIPaHUUYEHUIN COOTBETCTBYET 3aKperuieHHOMY B cT. 2 I'K npuHnumy
TIPUOPUTETA OOIIECTBEHHBIX HHTEPECOB, MMIIEPATHBEI KOTOPOT'O MPEIIHCHI-
BAIOT OCYILECTBIISITh TPRKAAHCKHE IpaBa TaKMM o0pa3oM, 4To OBl 3TO He
MIPOTUBOPEUMIIO OOIECTBEHHOM IOJIb3€ M OE30IIACHOCTH M IIPY 3TOM HE Ha-
HOCHJICS BPE]] OKPYXKaIOIIEH Cpefie, HCTOPHKO-KyIbTYPHBIM LIEHHOCTSIM, HE

YIEMIIATIMCH ITpaBa U 3allUIIaCMbIC 3AKOHOM MHTCPECHI APYTUX JIUII.
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TJIABA 4. IPABO COBCTBEHHOCTH OPTAHU3AIIUI
CO CTATYCOM IOPUJNYECKOI'O JINTIA

§ 1. IOHATHUE, TIPEJHA3HAYEHHUE U CYBBEKTBI
INPABA COBCTBEHHOCTH

CyObekTaMu Tpa)kIaHCKOTO IpaBa M, COOTBETCTBEHHO, yYaCTHHKaMH
I'Pa’kAaHCKO-TIPABOBBIX OTHOILICHUI HApsIy ¢ (QU3NYECKUMH JIMIAMH BbI-
CTYNalOT OPTraHW3allMi CO CTATyCOM FOPHJIMYECKOTO JIMIA, KOTOpPhIe Kiac-
cuuIUpyIOTCSA O pa3ITUYHBIM OCHOBAaHMSAM, B TOM YHCIIE B 3aBUCUMOCTH
OT HeJIeH CO3/IaHus U AEATEIBHOCTH, Ha ABE OOJIBIINE TPYTIBL: KOMMEpUe-
CKHE U HEKOMMEpYecKHe, a Takke, Ha BUABI B COOTBETCTBHHU C NPETLyCMOT-
pennbiMu HopMamu 'K nipaBoBeiME hopmamu.

B kauecTBe 0JJHOTO M3 YCIIOBHUH, BBIIOJHEHHE KOTOPOTO SIBISIETCS] HEOO-
XOJMMBIM JUI IPUCBOEHUS CO3JJAHHOM OPPaHU3AUH CTaTyca IOPUINYECKO-
TO JMna (FOpUAMYECKOH JTNIHOCTH) B IIPOIIECCE TOCYAapCTBEHHOM peTHCT-
pammy, BBICTYNAeT HEOOXOAMMOCTH €€ COOTBETCTBHSA TaKOMY IIPHU3HAKy
IOPUIMYECKOTO JIMIA, KaK «UMYILeCTBeHHas: 000ocobneHHocThY. Conepixa-
HUE Ha3BaHHOTO IPHU3HAKa PACKPBITO HAMM KaK BO3MOXKHOCTh, a B Mpeay-
CMOTPEHHBIX NPAaBOBBIMH HOPMaMH CiIydasX OO0S3aHHOCTb OpraHM3allu
UMETh HMYIIECTBO Ha TIIpaBe COOCTBEHHOCTH, 4YTO TMIPHUCYIIE He-
TIOCPEACTBEHHO KOMMEPUECKHM OpraHu3anusaM. TakuM oOpa3oM, GakT Ha-
JNYHSL Y KOMMEPYECKOH OpraHU3alii COOCTBEHHOTO UMYIIECTBA SBIISIETCS
OJTHUM W3 OTIPENENIAIONINX IS €€ TOCY/IapCTBEHHON PErucTpaIiii B Kade-
CTBE IOPUINYECKOT0 JIUI[a U, COOTBETCTBEHHO, AJIS IOIyCKa OpraHu3aluu K
YYacTHIO B NPEANPHUHUMATEIBCKOH AEATENIBHOCTH, Ha YTO YKa3bIBAJIOChH
BBIIIE.

B 3T0ii CBSI3M OYEBUIHBIM SBJISICTCS HEOOXOAMMOCTH HAIMYMUS B TpaXk-
JAHCKOM TIpaBe OIPEAEIEHHOM IPYIIIBI MPABOBBIX CPEIICTB, CIIOCOOHBIX CO-

3IaTh JIETUTUMHBIE YCIOBHUS (DaKTHUECKOTO IPHOOPETEHUs OpraHu3a-
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LUSIMU, SIBIAIOMNAMECS (QUKTUBHBIMU CyOBEKTaMH TPaXXJAaHCKOTO TpaBa, B
COOCTBEHHOCTh MUMYILECTBA U €ro 3(P(QEKTUBHOIO MCIIOIb30BAaHHS B IMPO-
1[ECCE OCYILECTBIICHHS YCTaBHOW AEATEIbHOCTH.

Taxoll rpynmnoil NpaBOBBIX CPEICTB CIEAyEeT MPU3HATh IPakAaHCKO-Mpa-
BOBOH MHCTHUTYT «IpaBO COOCTBEHHOCTH OpraHU3allfi CO CTaTyCOM IOpHIH-
YECKOTO JIMIA», KOTOPBIH, Hapsily ¢ MHCTUTYTOM «IIPaBO COOCTBEHHOCTH
(M3UUIECKUX JUI», BXOAWUT B COCTaB IIOJIOTPAciIM TIPaKIAHCKOTO MpaBa
«TpaBo COOCTBEHHOCTH U JIpyTHE BEIIHbIC TpaBa». HopMbl aHamu3upyeMoro
HMHCTUTYTa 3akperieHsl kak B 'K (cM., Hanpumep, cT. 44 I'K, rmasy 13 T'K),
TaKk U B UHBIX HOPMATUBHBIX MPABOBBIX aKTaxX, HAIpUMeEp, B 3aKOHE O XO-
3SHCTBEHHBIX 00IIECTBAX, 3aKOHE 00 OOIIECTBEHHBIX OOBEMHEHUSIX U JIP.

Opranuzanuy co CTAaTyCOM IOPHIMYECKOTO JIMIA, HE3aBUCHMO OT HX
MIPUHAUISKHOCTH K KOMMEPUYECKHM MM HEKOMMEPUYECKNM, a TaKKe He3a-
BHCHMO OT TOW MPaBOBOH (OPMBI, B KOTOPOI CO37aHa OpraHU3aIus, pH-
3HAIOTCS CyOBEKTaMM IIpaBa YacTHOW. COOCTBEHHOCTH. J[aHHOE MpaBmIIO
JICUCTBYET U B TOM Clly4ae, KOrJia YCTaBHBIN (hOHI OPraHU3aliH B ITOJTHOM
o0beMe c(hopMHPOBaH 3a CUET FOCYIaPCTBEHHON COOCTBEHHOCTH, Ha UTO, B
YaCTHOCTH, yKa3blBaloT BiA. BI/ITYI.HKOSS, E.A. nyaHOB89 U psan Opyrux
YYEHBIX.

Takoe monoxeHHe KOMMEPYECKHX OpraHU3anuii, MpU KOTOPOM BHECEH-
HOE B KauecTBE BKJaJla B YCTaBHbIl ()OHJ TOCYIapCTBEHHOE UMYILIECTBO
TpaHC)OpPMHUPYETCsl B YaCTHOE, OOYCIIOBJIEH CO/IEPKAHUEM MPABOOTHOIIIE-
HUH, BO3HUKAIOIIUX MEXIy OpraHU3alled U ee yupeauTeleM B CBS3U C
(opMHpOBaHHEM YCTAaBHOTO (OHIA CyOBEKTa XO3SHCTBOBAHHS 3a CUET
cpenctB yupenurens. Tak, cornacHo HopMmaMm 1. 2 cT. 44 T'K, B cBsi3u ¢
(bopMupoBaHUEM YCTaBHOTO (hOHAA OPTaHU3AINN MEXIY €€ yIpeAnuTeIeM

U yYPEXKJIECHHOW UM OpraHu3aleil ¢ MOMEHTA €€ IrOoCylapCTBEHHOM peru-

% Burymixo B.A. I'paxanckoe npaso: Yue6. noco6.: B 2 u. — Munck: Benopycckas nayka, 2007. —
Y. 1. - C. 349.

% I'paxnanckoe mpaBo: Yue6.: B 4 1. — 3-¢ 3., nepepa6. u gom. / Ilox pen. E.A. Cyxanoa. — M.
Bonrepe Kiysep, 2007. — T. 2: Benrnoe npaso. HaciiencrBenHoe npaso. MckimtounTenbHble npasa. JIiny-
HbIe HEeMMYLIECTBEHHbIE npasa. — C. 72.
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CTpalyl M, CIEIOBATEIbHO, NMPU3HAHWS B KadeCTBE CaMOCTOATEIHLHOTO
CyObeKTa Ipa)kIaHCKOrO MpaBa BO3HUKAIOT 0053aTE/IbCTBCHHBIC MPABOOT-
HOHICHUA, COACPKAHUEM KOTOPLBIX ABJIACTCA NPaBO YUYPECAUTCIIA MOJIYyYaThb
OTIpE/ICIICHHBIC YUPEIUTEIbHBIMA TOKYMEHTAMHU BBIILIATHI, pa3Mep KOTO-
PBIX TIOCTABIICH B 3aBUCHMOCTB OT pa3Mepa MpUObUTA KOMMEPYECKOH opra-
Hu3aruu. TakuM 00pa3oM, ydpeauTenb MOCPEICTBOM Iepeaadn ToCcyaap-
CTBEHHOTO UMYIIIECTBA B COOCTBEHHOCTh YaCTHOTO CYyOBEKTa IpayKTaHCKO-
ro mpasa IpuoOpeTaeT MpaBo TPeOOBAHUSA COOTBETCTBYIOIIMX BBIILIAT, a
TaK)X€ BO3MOXHOCTb NPUHUMATHL PEHICHUA, O6ﬂ3aTeHLHBIe JUIsT UCIIOJIHEC-
HUS OpraHu3anueil, B mpejenax NoJIHOMOYHM, onpeaeeHHbIX HopMamu ['K
U CIICIMATFHBIX 3aKOHOJATCIFHBIX aKTOB M, B YACTHOCTH, IIPUMCHUTEIEHO
K XO3HCTBCHHBIM OOIIECTBaM, HOpMaMH 3aKOHA O XO3SIMCTBEHHBIX OOIIle-
CTBax.

Bwmecte ¢ TeMm, TpaHChOpManys rocyAapcTBEHHONH COOCTBEHHOCTH B Ya-
CTHYIO B YKa3aHHOM CJiy4ac ABJIACTCA d)HKTHBHOﬁ " OOITYyCKaE€TCA 1A 1e-
JIeH CO3/IaHus OPraHU3aIlUK CO CTATyCOM FOPUINYECKOTO JIMIA B KAUueCTBE
CaMOCTOSITENIFHOTO CyOBEKTa TPaXKIaHCKOTO MpaBa, 001aJaroIero uMyIe-
CTBOM Ha IIpaBe YaCTHOW COOCTBEHHOCTH, YTO BHEIIIHE, C TOUYKH 3PCHHUS yC-
TaHOBJICHHOTO B TOCYJapCTBE IPABOIOPSAAKA, YKAa3bIBACT HA PAaBHEBIC IIpa-
BOBBIC YCJIOBHUS Pa3BHTHUS HAa TOCYJApCTBEHHON TEPPUTOPUHU KakK Tocymap-
CTBEHHOM, TaK M YaCTHON COOCTBEHHOCTH.

DakTUYECKH B MPUBEICHHOM MPUMEPE rOCyIapCTBEHHAs COOCTBCHHOCTh
B YAaCTHYIO HE TPaHC(HOPMHPYETCS, a CO3JaHHAs SKOOBI Ha MpaBe YaCTHOM
COOCTBEHHOCTH OpTraHU3allUs B CBOCH JESTENBHOCTU ITOJIYHHSCTCS BOJIC
y4penuTens, T.c., M0 CYTH, TOCYIapCTBa, W OCYIIECTBISCT ACATCIFHOCTE,
HaTPaBJICHHYIO Ha NMPHYMHOXXEHHE CBOETO 0allaHCOBOTO MMYIIECTBa, KO-
TOpPOE IO PEUICHUIO YUPEAUTEIIs, T.€. BCE TOTO e rOCyAapCcTBa, MPUHSITO-
My B JI1000€ yI00HOE [Is TOCYIapCTBa BPEMsi, BHOBb TPAaHC(HOPMHUPYETCS B
TOCYyTapCTBEHHOE HE TOJNBKO (DaKTHYeCKH, HO M Iopuauuecku. Takas

TpaHC(l)OpMaIII/IH OCYHICCTBJIACTCSA B MOMCHT IMPCKpALICHUSA ACATCILHOCTU
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OpTaHM3ALMH TyTeM €€ TUKBHIAIHH .

CrienoBaTebHO, BECh IIEPHOJ CBOETO CYIIECTBOBAHUS KOMMEpUYECKas Op-
raHu3alys, IPUINYECKH PU3HaBaeMasi CyObeKTOM IpaBa 4acTHOM coOCT-
BEHHOCTH, (DAaKTHYECKH SBISIETCS XOPOIIO 3aMacKUPOBAHHBIM CyOBEKTOM
IIpaBa rOCYAapCTBEHHOW COOCTBEHHOCTH, IOJIHOCTHIO MOAYMHEHHBIM B CBO-
ell 1esTeNbHOCTU rOCYAapCTBEHHOM Boste. Takoe mpaBoBOE NOJIOKEHUE KOM-
Mepuecknx opranuzanuii co 100 %-apM 1100 TpeodnanaromM rocyapeT-
BEHHBIM KallUTAJIOM B YCTaBHOM (hOHJE SIBISIETCS YJOOHBIM IUIsl 1esIei Tpo-
naradJibl ppIHOYHOI'O pa3dBUTUSA SKOHOMHUKH, KOrJa CTATUCTUYCCKHU B rOCy-
JIapPCTBE CYLIECTBYET JOCTATOYHO OOJIBIIOE KOJIMYECTBO KOMMEPUYECKUX Op-
TaHU3alid 9acTHOH (OPMBI COOCTBEHHOCTH, CTaTHCTUYECKH MpOLLIA MpHU-
BaTH3aIMs TOCYAAPCTBEHHOTO MMYIIECTBA, a (haKTHUECKU JIESITEIBHOCTHIO
MHOTHUX OpraHHU3alyi, IPH3HABAEMbBIX YACTHBIMH, B TOM YHCJIE U CO3/IaHHBIX
B IIpOIIECcCe MPUBATU3ALNH, PYKOBOJUT TOCYJAPCTBO, UTO HE OTBEUYACT JCH-
CTBHUTENBHBIM MOTPEOHOCTSM PHIHOYHOM 9KOHOMUKH. ['ocynapcTBeHHOE YII-
paBJieHHE Ha3BaHHBIMHM OpPraHM3alMsIMH HE CO3J1aeT SKOHOMHUECKUX Mpel-
TIOCBUIOK 715 (POPMHUPOBAHUS BOJIH AUPEKTOPA, HAHATOTO TOCYAAPCTBOM IS
YIpaBJIeHHUs TaKOM OpraHW3alvel, Ha OTHOIIEHHE K MMYIIECTBY CyOBEKTa
XO3SIMCTBOBAHMS «KaK K CBOEMY» M, COOTBETCTBEHHO, Ha YIpaBJICHHE Opra-
HHU3aLHEH U €€ NMYILECTBOM «KakK ISl ce0st», T.e. Hanbojee SKOHOMHIECKH
Lenecoo0pa3HbIM U, Kak ClieICTBUE, 3Q(PEKTHBHBIM CIIOCOOOM.

Crenyet emme pa3 oOpaTHUTh BHUMAaHHE Ha TOT ()aKT, YTO HE3ABUCUMO OT
TOT0, TOCYJapCTBEHHOE, YaCTHOE MJIM CMEIIaHHOe (KaK IoCyAapCTBEHHOE,
TaK ¥ YacTHOE B PA3JIMYHBIX JI0JISIX) HMYIIECTBO IOCIY>KHIJIO OCHOBOI hop-
MHPOBaHHS yCTaBHOTO (pOHIA, BCE OpraHU3alny, SBISIONINECS COOCTBEH-
HUKaMH{ HaXOJIIETOCs y HUX Ha OajlaHce MMYIIECTBA, IPU3HAIOTCS CyOb-
CKTaMU IIpaBa YaCTHOM CO6CTBCHHOCTI/I, YTO OKa3bIBACT BIIMAHUEC HA COCTAB

HMMYIIECTBa, KOTOPOE OpraHM3allii MOTYT MPHOOPECTH Ha mpaBe coOCT-

% [Todpobuee 06 smom cm.: Manpkosckmii M.A., BaGumesna C.C. IOpmmmeckue uia: HaydqHO-
MPAKTUYECKOE MCCIIEI0BAHHE CYITHOCTU M COBPEMEHHOTO IPaBOBOTO TOJIOXKeHUs: MoHorpadus. — MuHCK,
MouozexHoe, 2009. — C. 35-86; ManbkoBckuii 1.A., BabumieBuu C.C. CyObeKTbl rpaXkJaHCKOro IpaBa:
Mouorpadust. — Munck: Monoaexsoe, 2010. — C. 176-191.
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BEHHOCTH.

VickmroueHne COCTaBISIOT KOMMEpYECKHEe OpraHM3alliH, CO3JaHHbIE B
MIPaBOBOi (hOpMe YHHTAPHOTO MPEANPUATHS, BIAJCIONIHE, OJIb3YIOIINECS
U paclopsDKarolUecs 3aKpeleHHbIM 332 HUM UMYIIECTBOM Ha IpaBe XO-
3s1ICTBEHHOT'0 BE/ICHUS, HEKOMMEPUECKUE OPraHU3aluy, CO3/JaHHbIE B Mpa-
BOBOI1 (popMe YUpEXICHHS U BIIA/ICIOIINE, OIb3YIOIINECS U PACTIOPSIKATO-
IIMeCsT 3aKPETIEHHBIM 32 HUM HMYIIIECTBOM Ha IIpaBe ONEpaTHBHOTO yIIpa-
BJICHHUS, a TaKXKe rOCyJapCTBEHHbIE 00BEINHEHNS, KOTOPBIE B 3aBUCHIMOCTH
OT IeNiell UX CO3/IaHUs MOTYT BIIAJETh, MIOJIb30BAaThCS MM PACIIOPSDKAThHCA
3aKpEIUICHHBIM 32 HUIMH UMYILECTBOM JIMOO Ha MpaBe XO3SHCTBEHHOTO Be-
JICHUSI, TNOO Ha ITpaBe ONEPATHBHOTO YIIPABICHHS.

CoOCTBEeHHNKAaMH WMYIIECTBA OpTaHM3AIMH, CO3/JAaHHBIX B IIPABOBBIX
(opMax yHUTApHOTO MPEANIPUATHS WIN YUPESKIEHHS, SBISIOTCS MX yUpe-
JUTENHN — JIN0O0 YacTHBIE JIMLA, MO0 roCy1apCTBO, a OPraHU3al|i, CO31aH-
HBIX B TPaBOBOH (hOpME TOCYIapCTBEHHOTO OOBEIMHEHHsS — HCKIIOYH-
TEJIbHO rocy1apcTBO. BmecTe ¢ TeM, B FOpUAMYECKO JIUTEpAType BCTpeya-
€Tcd U HHas, MPOTHBOpEYallas COJEPKAHHUIO COOTBETCTBYIOUIMX HOPM
rpaXkJaHCKOro npasa To4ka 3peHus. Tak, C.B. TeluMHUH yTBEpkAaeT, 4To
KOMMEpPYECKHE OpPTaHHW3aINH, CO3JaHHBIE B MPaBOBOW (opMe rocymapcrt-
BEHHBIX ¥ MYHHIUIAJIBHBIX YHUTAPHBIX MPEIIPHUITHIH, ABISIOTCA CyOBEK-
TAMM MpaBa 4acTHOI COOCTBEHHOCTH ', UTO, GE3yCIOBHO, HE COOTBETCTBY-
€T TPaKIAHCKOMY IIPaBONOPSIKY, YCTAaHOBICHHOMY Kak Ha TEPPUTOPHUU
Pecnry6mukn benapycs, Tak u Ha Tepputopun Poccuiickoit @enepanum.

Ecnn mMymiecTBo, Haxojsieecss Ha TpaBe COOCTBEHHOCTH y (u3Hyec-
KHX JIMI, TIpeIHa3HAa4eHO, B IIEPBYIO OYEpenab, Ul 0OECIEUECHUs KHU3HE-
JEeATETFHOCTH JIOJIEH H, CIEI0BATEIbHO, SIBISIETCS KU3HEHHO HEOOXOmIu-
MBIM, CITOCOOHBIM (PAaKTHYECKH OKa3aTh BIUSHHE HA JKU3Hb U 3I0POBHE

KOHKPETHOTO 4YeJIoBeKa, Ha 4To yKa3biBajiochk B § 1 rmassl 17 'K, To mpen-

%! Ipaxcranckoe npaBo: Yue6.: B 3-x t. / Ilox pen. A.IL. Cepreesa. — M.: TK Ben6u, 2008. — T. 1. — C.
693.
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Ha3HauYeHUE MUMYILECTBA, KOTOPOE MOXKET HAXOAUTHCS Ha IpaBe COOCTBEH-
HOCTH y OpraHu3alii, SBJISE€TCS HECKOJIbKO HHBIM.

Kak m3BecTHO M3 cojiepkaHus TIaBbl 6 HACTOSIIETO M3/IaHMsl, OpraHn3a-
UM CO CTaTyCOM IOPUANYECKOTO JINIa, Npu3HanHble HopMaMu 'K cyObek-
TaMM TPAXJIAaHCKOTO TpaBa, SBISAIOTCS cyObeKTaMu (MKTUBHBIMHU, B OTJIU-
YHe OT JIIoJeH peajbHO He CYIICCTBYIOIIMMH, YTO YKa3blBaeT Ha OTCYTCT-
BUE Y OpTraHM3alUi HEOOXOAMMOCTH B UMYLIECTBE KaK OCHOBE XKHU3HEIes-
TEJLHOCTU. B OTNIMUME OT YejoBeKa OpraHm3alys, OCOOEHHO eciH OHa
co3laHa B MPaBoBOi (hopme, HAIPUMeEp, OOIIECTBEHHON UM MHOH HEKOM-
MEpYeCKOW OpraHM3allii, MOXKET CYLIeCTBOBaTb M 0e3 MMyIecTBa, IO
KpaiiHell Mepe Kakoe-To BpeMs. VMyIiecTBo He0OX0ANMO OpraHu3anuy u,
B MIEPBYIO OYepe/lb, KOMMEPUCSCKOM, I y4acTHsl HEOCPEICTBEHHO B KO-
HOMHYECKOI JCSATENIBHOCTH B KQUeCTBE NPOM3BOJHUTENS MIIH IIPOJABLA TO-
BapoB, PaboT, YCIYT C LEJbI0 IOMY4YeHUS HPHOBUIH, YTO W SIBIAETCS OC-
HOBHOU 1IEJIBI0 CO3/IaHUsI KOMMEPYECKUX OpraHnu3aIui.

Hanuuune y opraHmzaiuy Ha 1paBe COOCTBEHHOCTH CPEACTB IPOU3BO/I-
CTBa, TAKUX, KaK CTaHKH, 00OPYAOBaHNE, TPAHCIIOPTHBIE CPEJCTBA, APYTO-
rO JBHXKMMOTO UMYLIECTBA, HEOOXOIMMOr0 IJIsl IPOU3BOACTBA MPOTYKLHH,
a TaKKe HEeABWKUMOTO MMYILECTBa, TAKOT0, KaK IeXa, HHbIe IPOM3BOJCT-
BEHHBIE COOPYXXEHHS, CKJIAQJCKHE MOMEIICHHUS W IPYroro HeIBIKHMOTIO
HMMYILIECTBa CIIEIMAIbHOIO Ha3HAUEHHMs, SIBJISIETCS SKOHOMUYECKOW Ipel-
MOCBUIKOM 3 PEKTUBHOTO y4acTHs OpraHM3allii B SKOHOMHYECKOM 000-
poTe, MaTepualibHOI OCHOBOH IOJTy4eHHUs IPHOBUIN B pasMepe, o0yciIoB-
JICHHOM TIPOM3BOJICTBEHHBIMH MOILIHOCTSIMH CYyOBEKTa XO3SICTBOBAHUSI.

BwMmecte ¢ TeM, B KadecTBe CyOBEKTOB I'Pa)KIAHCKOTO INpaBa JIETaJbHO
CYIIECTBYIOT M BIIOJIHE YCIEIIHO YYacTBYIOT B 3KOHOMHYECKOM 000poTe
KOMMEpYECKHe OpraHu3alii, BCE UMYILIECTBO KOTOPHIX B OIpPEACICHHbIC
MOMEHTBI JICITEIbHOCTH BBIPQYKEHO B JACHEKHBIX CPEICTBAX, HAXOISIIIXCSI
Ha 0aHKOBCKHX cyerax. [Ipy 3TOM B COBpEMEHHOH IMBUIMCTUYECKON JIU-

TEPaTypeC BbLICKA3bIBACTCSI MHCHUEC, COTJIACHO KOTOPOMY Y TaKOH OpraHnusa-
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IIUH BOOOIIE OTCYTCTBYET IPaBO COOCTBEHHOCTH Ha MMYIIECTBO, T.€. BEII-
HOE TIPaBo, a B OTHOLICHNWHU JCHEXHBIX CPE/ICTB, HAXOIAIMIMXCS Ha OaHKOB-
CKUX CYETax, y OpraHM3alli UMeeTcst 0053aTeIbCTBEHHOE MTPaBO TpeOoBa-
HUSI K COOTBETCTBYIOIIEMY OaHKy. Takylo TOUKy 3peHHs] BHICKA3bIBaeT, Ha-
npumep, B.A. PaxmunoBud, KOTOpbII OTMEUAET, YTO BCE UMYIIECTBO HEKO-
TOPBIX OPTaHM3AIMHA MOXKET COCTOATh M3 JICHE)XKHBIX CPEICTB HA CUETAX B
OaHKe, YTO MPEAToJaracT HaJMYHe Yy Hee HE MMYIIECTBEHHOTO, a 00s3a-
TEIbCTBEHHOTO IpaBa B OTHOUICHWH IIOMEUICHHBIX B OaHK JEHEXHBIX
cpencts’.

IIo MHEHHIO OTAEIBHBIX YYEHBIX, OTCYTCTBHE y OPraHH3allMM BELIHBIX
IIpaB Ha UMYIIECTBO JIMIIACT €€ TAaKOro 00s3aTeIbHOr0 IMpU3HAKA IOPU/IU-
YECKOTO JINIA, KaK MMYIIECTBEHHAs! 000COOIEHHOCTh, BRIpasKaromasics, Co-
racHo HopMmaM cT. 44 T'K, B Hanuuyuu y opraHusaliy UMYIIECTBa Ha OJ-
HOM M3 INIPEIyCMOTPECHHBIX HAa3BaHHOW HOPMOW BemIHBIX mpaB. Tak, E.A.
CyxaHOB yTBEp)KIA€T, UTO «TaKWe OPTaHU3aIlMH HE MMEIOT COOCTBEHHOTO
HMMYIIECTBA M BO BIOJHE BEPOSITHOM CIIydae HEBO3MOXKHOCTH peau3aliu
CBOUX TpaB TpeOoBaHUS (HAIpUMEpP, HEBO3MOXHOCTH ITOJIyYEHUS JCHEXK-
HBIX CPEJCTB ¢ OAHKOBCKOT'O CYETa) MOJIYYUTh OT HUX YTO-TMOO0 UX Kperu-
TOpaM TaKKe HEBOIMOXKHOY -. TpeGoBaHMe, AHATOTHIHOE 3aKPETLICHHOMY
B cT. 44 T'K, 3akpemieHo u B ct. 48 I'K Poccuiickoit denepanuu, Cyas! Ko-
TOpOW, HA OCHOBaHWM NPUBEACHHBIX M, IO HAlleMy MHEHHIO, HEBEPHBIX
YTBEPXKICHUH NPUHUMAIOT Cy/1eOHbIe PEIICHUs CIEAYIOMETO COJIePIKaHMs:
« <...> TepevHCIICHHbIE OOLIECTBA C OTPaHWYEHHOH OTBETCTBEHHOCTHIO
(akTH4ecKH He 007aqaoT QYHKIMAMH W NPU3HAKAMU IOPUANYECKOTO JIH-
1a, npexycMorpeHHsIMHU cT. 48—50 'K, a nMeHHO: HEe IMEIOT B COOCTBEH-

HOCTH, XO3SHCTBEHHOM BEJCHHH WM ONEPATHBHOM YIIPaBJIEHHH 000c00-

%2 I'paxnanckoe mpaso Poccun: Obmas wacts: Kype mexumii / Tlox pen. O.H. Camuxosa. — M.:
FOpucts, 2001. — C. 136.

% T'paxmanckoe mpaso: Yue6.: B 4 T. — 3-¢ w3, mepepa6. u mom. / Iox pen. E.A. CyxaroBa. — M.:
Bonrepe Kiysep, 2007. — T. 2: Benrnoe npaso. HaciiencrBennoe npaso. MckimounTenbHble npasa. JIny-
HbIe HeMMyLIeCTBeHHbIE npasa. — C. 75.
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JIeHHOE MMYIIECTBO...»" .

Bwmecre ¢ TeM, cornmacHo BepHOMY yTBepkaeHuto FO.A. Tapacenko, «Ta-
KO BBIBOJ] HE OTBEYAET HA3HAUECHHUIO IOPUANIECKOTO JIMLA U TOTPEOHOCTIM
TPaKIaHCKOTO 000pOTa, a MOTOMY NPAaKTHKa IIPOCTO UTHOPUPOBAJIA OTMe-
YEHHOE HECOOTBETCTBHE ~, T0Jl KOTOPHIM yUEHbIi TOHAMAET TOT (aKT, u4To
OPTaHM3aliHN CO CTATYCOM IOPHIAMYECKOro JIMIA, 00JIalafolye JINIIb UMY-
IIIECTBOM, BBIPAKCHHBIM B ICHE)KHBIX CPE/ICTBAX, Pa3MEIICHHBIX Ha OaHKOB-
CKUX CyeTaX, He YKJIaJbIBAIOTCS B CYLIECTBYIONTYI0 HOPMATHBHYIO MOJENb,
3akperieHHy!o B cT. 48 I'K Poccuiickoit ®eneparuu (B ct. 44 I'K).

Bo3moxHOe, 10 HallleMy MHEHMIO, pa3pelleHUe CUTyalllu, CI0KUBIIEHCS
KaK B HayKe, TaKk U B IPAKTUUYECKOHM NESITENbHOCTH, BUAUTCA B U3MEHEHUU
OTHOIIICHHUS OTPENEICHHON, TOBOJIBHO OOJBIION TPYIIBI YUCHBIX K MPaBO-
BOW TIPUPOJE NEHEKHBIX CPEICTB, HAXOMAIIMXCS B OaHKE Ha pacyeTHOM
cueTe OpraHu3aliM, 1 OTHECEHHIO UX UI IeNel knaccudukanuy o0beKTOB
Tpa)IaHCKUX TIPaB, Kak M MpexycMoTpeHo HopMmamu cT. 128 T'K, k Bemam,
HaXOJAIIUMCS y OpraHH3allud Ha OAHOM U3 MPEIyCMOTPEHHBIX HOpPMaMH
cT. 44 'K BemHbIX 1paB B 3aBUCUMOCTH OT NPaBOBOI (OpPMBI OpraHu3alIvy,
riepeaBIIeii B COOTBETCTBUH ¢ TPeOOBaHMAMHE HOPM OAHKOBCKOTO 3aKOHO-
JaTeNbCTBA ICHBIN B OAHK U XPaHEHHS W OCYIIECTBICHHUS HEOOXOIUMBIX
OPTaHM3alUH PACUETOB CO CBOMMHU KOHTPAreHTaM1 M TOCYIapCTBOM.

IIpu sToM, pa3BUBas aHAIU3UPyEMOE HAINpaBJICHHE [HUBUIMCTHYECKOU
MBICJIH, OTAEIbHbIE yUCHBIC MIPEUIaraloT U WHbIC, BIIOJHE a/JeKBaTHBIC ITy-
TH pemieHus: nmeromielicst npobnemsl. Tak, FO.A. TapaceHko npemaraer
BBIPa3UTh NPU3HAK HMYIIECTBEHHOH 000COOIEHHOCTH IOPUANYECKOTO JIU-
na mHave, 4eM 310 caenano B cr. 48 'K Poccuiickoit @enepanun (ct. 44
I'K), uro cnemaHo HaMM B paMKax IPOBEACHHOTO PaHEE HCCICIOBAHU

6 .
CYIHOCTH M TIPU3HAKOB IOPHANYECKOTO JHIA . YUEHBIH JTOrHIHO 06O0CHO-

%4 Pemenme 1o memy Ne 2-172/96 ot 15.12.1996 // Apxus Mocropeya.
% TpaIaHCKoe MPaBo: aKTyalbHble MpobiieMsl Teopuu 1 npaktiku / [lox pen. B.A. Beosa. — M.:
IOpaiit-Uznar, 2007. — C. 269.
% Manpkosckuii M.A., Ba6umesmu C.C. Cy0ObeKTbl rpaXkIaHcKoro mnpasa: MoHorpadus. — MUHCK:
Monoaexnoe, 2010. — C. 183.
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BBIBAET CBOE IPEUIOKEHNE TeM (PaKTOM, 4TO rpakJaHCKOE MIPaBO Ipejuia-
raeT 3HauuTeNbHO 0oJiee MIMPOKUIl apceHall MPaBOBbIX CPeACTB sl odop-
MJICHHS HWMYILECTBEHHOW OOOCOOJEHHOCTH IOPUAMYECKOrO JIMIA, YeM
Hopmsl cT. 48 I'K Poccuiickoit @enepanuu (ct. 44 I'K) u, B yactHoCTH, Ha-
psly C TaKMMH HPaBOBBIMH CpPEICTBaMH, KaK BEIIHBIC MPaBa, JOMYyCKaeT
UCIIONIb30BaHNE OPTaHM3ALMSIMU HHBIX IPaB, HMEHYEMBIX HCKIIOYHTEIb-
HBIMH, JTHYHBIMH, 00s3aTeIbCTBEHHBIMU, KOPIIOPATHBHBIMH W IIPEUMYIE-
CTBCHHbBIMHN Hp.":lBaMI/I97

B menom mpaBo COOCTBEHHOCTH OpraHM3alUi CO CTaTyCOM IOpHANYE-
CKOTO JIMIIa B OOBEKTHBHOM CMBICIIE IPEICTaBIsIET COOOH COBOKYIHOCTD
MIPAaBOBBIX HOPM, PETYIUPYIONIUX OOIIECTBEHHBIE OTHOLICHUS, BO3HUKAIO-
mye MEXAY OpTaHHW3aleH-COOCTBEHHNKOM M MHBIMH CYOBEKTaMH Tpax-
JAHCKOTO TIpaBa B IPOIIECCE NMPHUCBOCHMS OpTaHHM3allell Ha MpaBe coOCT-
BEHHOCTH MMYIIECTBA, U3BJICUCHHS €r0 IOJIC3HBIX CBOMCTB U paclopsike-
HUSI UM B TIPOLIECCE OCYIICCTBIICHUSI YCTABHOM JISATEIbHOCTH. YKa3aHHas
COBOKYIIHOCTH IIPaBOBBIX HOpPM CrPYINHMPOBAaHA B pPaMKax HHCTUTYTa
«IIpaBO COOCTBEHHOCTH OPTraHHU3allMi CO CTaTYyCOM IOPHINYECKOTO JIUIAY,
BXOJAIIETO B IOJIOTPACIE TPAXKIAHCKOTO NpaBa «IIpaBo COOCTBEHHOCTH U
JpYyTHE BEIIHBIC TIPaBay HapsAAy C MHBIMH MHCTUTYTaMH Ha3BaHHOM MOJOT-
paciu.

HopMbl aHaIM3upyeMoro rpakaHCKO-IIPaBOBOI0 MHCTUTYTA 3aKperuie-
HbI HE TOJIBKO B FK, HO W B MHBIX 3aKOHOAATCJIbHBIX aKTaxX, KJ'IaCCI/I(bI/IHI/I-
PYEMBIX Kak CIelHaIbHbIe IPUMEHHUTEIFHO K KOHKPETHBIM TIpaBbIM (op-
MaM Kak KOMMEpPYeCKHX, TaKk 1 HeKOMMep4eckux opranusanuii. K ykaszan-
HBIM 3aKOHOZATEIBHBIM aKTaM OTHOCSTCS, HalpHMep, 3aKOH O XO3SHCT-
BEHHBIX 00miecTBaX, 3aKOH O MOJUTHYECKUX MapTHsAX, 3aKOH O mpodec-
CHOHAJIBHBIX COI03aX, 3aKOH 00 OOIIECTBEHHBIX OOBEAMHEHHUSAX, 3aKOH O

PENMIruO3HBIX OPTaHU3ALUAX U JIp.

7 I'pakpaHcKoe MpaBo: akTyallbHbIe MpobieMbl Teopun u npaktiku / Ilox pen. B.A. Benosa. — M.:
IOpaiit-Uznar, 2007. — C. 272.
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Bce HazBaHHBIE U P APYTHX HOPMATHUBHBIX IPABOBBIX aKTaX COXEpIKaT
MIPaBOBbIE HOPMBI, PErYJIMPYIOIIUE MPOLEYPY NPUOOpeTeH sl B COOCTBEH-
HOCTb UMYUICCTBA NPUMCHUTECIIbHO K KOHKPETHBIM IIPAaBOBLIM (bOpMaM op-
TaHU3alui, ONPENESIOT €ro COCTaB, YCTAaHABIMBAIOT COJEpP)KaHHE IIPaBO-
MOYMH OpraHU3alyy IO BJIAJCHHIO, TTOJH30BAHHUIO M PACIIOPSIKEHHIO UMY-
IIECTBOM, a TAaK)Ke ONPEACIIIOT Ipeaesbl B3anMOICHCTBHS OPTaHU3AINA C
ee yIpeIuTeIsIMI B UMYIIIECTBEHHOH cdepe.

B cyOBeKTHBHOM CMBICIE MPAaBO COOCTBEHHOCTH OpraHU3aIlMi Ipen-
CTaBISIET COOOH COBOKYITHOCTh CyOBEKTHBHBIX NpaB, MPUHAICKAIIUX He-
MIOCPEACTBEHHO OpraHM3alMu-COOCTBEHHHKY, Y4YacTBYIOIIEH B aOcooT-
HOM BEIIHOM IPaBOOTHOIICHNH, O3BOJISIONINX €i OCYIIECTBIATh B OTHO-
OICHAH COOCTBEHHOTO HMMYIIECTBa JIFOOBIE HE MPOTHBOpEUAIINE HOpMaM
IpaBa JEHCTBUS IKOHOMHYECKOTO M IOPHIMYCCKOTO XapakTepa, a TaKKe
TpeboBaTh OT Apyrux (0OS3aHHBIX) JIMI[ BO3AEPKUBATHECA OT COBEPIICHUS
JIEUCTBUM, MPENSATCTBYIOMIUX OCYUIECTBICHUIO MPUHAISKAIUX OpPTaHU-
3aIiK, KaK yIIPaBOMOUYEHHOMY JIMILY, CyObEKTHBHBIX ITPaB.

B menoM HOpMBI aHAIM3UPYEMOTO I'PaXkIaHCKO-TIPABOBOTO WHCTHTYTA B
COBOKYITHOCTH ¢ HOPMaMH TIOJJOTPACITH IPa)KTAaHCKOTO MPaBa «IIPaBo cOOCT-
BEHHOCTH U JIPYTHE BEIIHBIE TPaBay», IMEIOIUMH OOIIETTPUMEHIMOE 3HaUe-
HHUe, MPU3BaHBl CO3[aTh Hambojee MpHueMiieMble SKOHOMHYECKHE W HHEIC
COLMAJIbHBIC YCIIOBUA YUacCTUA OpFaHH?;aL[HIZ B OTHOLICHUAX CO6CTBCHHOCTI/I,
KOTOpBIE COOTBETCTBOBAIM OBl KaKk TPeOOBaHMSM OOLIECTBEHHOW Lienieco00-
Pa3HOCTH M TOCYJIapCTBEHHOH HEOOXOMUMOCTH, TaK M MOTPEOHOCTSIM YacT-
HBIX 3KOHOMHUYECKNX HHTEPECOB COOCTBEHHUKOB MMYILIECTBA.

ITo cyTu cBoeii, Tak e Kak ¥ HOPMBI HHCTUTYTa «IIPaBO COOCTBEHHOCTH
(¢U3NIeCKUX JUI, HOPMBI aHAIH3UPYEMOTO TpakKIaHCKO-TIPAaBOBOTO HH-
CTUTYTa HaIIpaBJICHbl Ha TOJJIepXKaHUe B OOIIeCTBe OanaHca MexXIy my0-
JIMYHBIMU M YaCTHBIMU MHTEpPECAMH B PETYIHPYyEeMOH UMH 00JIaCTH 00IIIe-
CTBEHHBIX OTHOILICHU.

B kauectBe CYGLCKTOB ImpaBa COOCTBEHHOCTHU BBICTYIIAarOT BCC OpraHusa-

216



IIU CO CTaTyCOM IOPUAMYECKOTO JINLA, 32 UCKIIIOYEHHEM TeX, KOTOpPBIE B CO-
oTBeTcTBUU ¢ HOpMamu ['K He MOTyT MMeTh MMyIIECTBO Ha IIpaBe COOCT-
BenHoctu. K Ha3BaHHbBIM, Ha 4YTO YKa3bIBaJIOCh BBILIC, OTHOCATCA YHUTAp-
HBIE PENPHUSTHSI, OCHOBaHHBIE KaK Ha YAaCTHOM, TaK M Ha TOCYJapCTBEHHOM
COOCTBEHHOCTH, BKJIIOYAsl Ka3€HHBIC NPEINPHUATHS, (PHHAHCHPYEMBIE COOCT-
BEHHHKOM YUYPEXICHHS, a TAKXKE TOCYIapCTBCHHbBIC 00bEIUHCHUS.

Tpu rpynmsl opraHu3auuii co cTaTycoM IOPHUIMYECKOro JIMIA, Ha3BaH-
HBIE BBIIE, BIAJCIOT, MOJIB3YIOTCS W PACHOPSIKAIOTCS 3aKPEIUICHHBIM 32
HUMHU COOCTBEHHUKOM UMYIIECTBOM Ha OJJHOM M3 MPEAYCMOTPEHHBIX HOP-
Mamu 'K orpaHuueHHBIX BEUIHBIX MpaB: IPaBe XO3SHCTBEHHOTO BEACHHS
WM TIpaBe ONEPAaTHBHOTO YNPABJICHHS B Mpejesiax ONpeAesIeMbIX coOCT-
BEHHUKOM MMYIIECTBA U MIPABOBBIMH HOPMaMH.

OcrajpHble OpraHU3aliH, Kak KOMMEpUYECKHe; TaK 1 HEKOMMepYecKHe,
CO3aHHBIC B NIPAaBOBEIX (hOpMax Kak IpeaycMoTpeHHbIX Hopmamu 'K, Tak
U B MHBIX, HelpeaycMoTpeHHbIXx HopMmamu 'K, uto momycrtumo nns He-
KOMMEpPYECKUX OpraHM3aluii, BIAJIEIOT, MOJIB3YIOTCS M PACHOPSIKAIOTCS
HaXOJIIMMCS Ha UX OajlaHCe MMYIIIECTBOM Ha IpaBe coOcTBeHHOCTH. [Ipu
9TOM BCE€ YKa3aHHbIC OpPraHU3alMU IPU3HAIOTCS SIHHOIUYHBIMU COOCTBEH-
HUKaMH CBoero mmymiectBa. OO0mas cOOCTBEHHOCTh HAa HWMYIIECTBO Op-
TaHU3aIMU CO CTaTyCOM FOPHAMYECKOro JIMLA He NOIyCKaeTcs. YupeaurTe-
JIM COOCTBEHHUKAMU nMymecTBa OpFaHH3aL{Hﬁ, 3a HEKOTOPBIM YKa3aHHbIM
BBIINIC UCKIIIOUCHUECM, HC ABJIAIOTCA.

Heob6xoaumocTs HaseneHus PUKTHBHBIX CYOBEKTOB IPpaXkJaHCKOTO Ipa-
Ba, B KAYECTBE KOTOPHIX BHICTYIIAIOT OPraHU3alUHU CO CTaTyCOM IOpHIMYe-
CKOTO JIMIa, IPaBOM COOCTBEHHOCTH Ha IEpelaHHOE B YCTaBHBIN (OHA
HUMYIIECTBO, a TaK)Ke HA UMYILIECTBO, IIOCTYIHBILIEE BO BIaJCHHE OpraHHU-
3aIlMU B IIPOLIECCE OCYIIECTBICHUS €10 YCTaBHOM AEATENLHOCTH, 00YCIOB-
JIeHa NOTPEOHOCTAMH SKOHOMUYECKOr0 000pOTa, MOJHOLEHHOE Y4acTHe B
KOTOPOM MOJKET NPHUHUMATh 3aUHTEPECOBAHHOE B COXPAHEHHWH U MPUYM-

HOXXCHUHN CBOCTO MMYIIECTBA JIUIIO, T.C. YACTHBIN COOCTBEHHUK. KpOMe TO-
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ro, HeOOXOAMMOCTh HaJeNeHNsI (PUKTUBHBIX CyOBEKTOB MPaBOM COOCTBEH-
HOCTH BbI3BaHAa TE€M OOCTOSITEIHCTBOM, YTO HA OPraHU3AIMU CO CTATYCOM
ropuandeckoro iuna HopmMamu 'K BO37OXKeHa caMOCTOSTENbHAS UMYIIC-
CTBCHHAsT OTBETCTBCHHOCTH 0 005A3aTENILCTBAM, BO3HUKAIOIIUM B PE3yiIb-
TaTe OCYMICCTBICHHUS OPraHHW3alUeH YCTaBHOW JEATENBHOCTH, YTO OBLIO
OBl HEBO3MOXKHO 0€3 HaJMYWs B COOCTBEHHOCTH OpPTaHU3aIlM{ UMYIIECTBA,
KOTOPBIM OHa ObuTa OBI CTIOCOOHA OTBEYATH IO CBOMM JOJTaM. YKa3zaHHAas
Iopmmqecxaﬂ KOHCprKHPIf{ OTBETCTBCHHOCTHU OpFaHI/IBaHI/II/I TeOpeTI/I‘IeCKI/I
IIO3BOJIACT Ol"paHI/I‘II/ITB I/IMyL[IeCTBeHHyIO OTBCTCTBCHHOCTDH yqpenHTeneﬁ
IO JIOJITaM OT MPEANPUHUMATEIBCKOHN JACATEIBHOCTH, IOPUIMYECKH OCYIIe-
CTBJIIEMOW CO3JJAHHOW MMM OpraHH3alueil, YTO CIIOCOOCTBYET IPOSBIIC-
HUIO YYPEAUTEISIMA B TPOIIECCE YIPABICHUS OPraHU3alUeil TBOPUYECKOM
WHHIUATUBBI B 9KOHOMUYECKOW cepe COHAIBHOIO B3aUMOICHCTBUS, TI0-
3BOJISIET O0JIe CBOOOHO MPUHUMATH pelIeHHsI, HeoOxomumble st 3 dek-

THBHOTO y4JacTHs B TPaXKTaHCKOM 000poTe.

§ 2. OFBEKTHI U COJAEP)KAHUE TIPABA COBCTBEHHOCTH

I'paxxnaHCKO-IpaBOBOE PEryIMPOBAaHHE BO3HUKAIOUIMX HA TEPPUTOPHU
Benapycn skOHOMHUYECKMX OOIIECTBEHHBIX OTHOIICHHH CTPOUTCS B COOT-
BETCTBHH C CHCTEMOM MPUHIIMIIOB IPaXIaHCKOTO MpaBa, UMIIEPATUBBI KO-
TOPBIX ONPENENIOT TPaHUIbl ycTaHOBIeHHOro B Pecmybnmke Benapych
TPaKAAHCKOTO MPaBOIMOPSIKa U MaKCHMAaJbHO JOIyCTUMBIEC TPEIEIBI ca-
MOCTOSITETIBHOTO HOPMOTBOPYECTBA CyOBEKTOB B MPOLIECCE UX B3aUMOACH-
CTBHS JIPYT C JAPYroM B chepe 0OIECTBEHHBIX OTHOLLICHUH, PEeryJINpyeMbIX
HOpPMaMH I'PayKIaHCKOTO MpaBa, B TOM YUCIIE U TIpaBa COOCTBEHHOCTH.

OnHUM M3 MIPUHIMIOB I'PaKAAHCKOTO IpaBa, OKa3bIBAIOIINM Hamboiee
CYLIECTBEHHOE BJIMSHHE Ha IOCTPOEHUE BCEH CUCTEMBI I'pakJaHCKO-Ipa-
BOBOT'O PETYJIMPOBAHUS, CIEAYyeT NPU3HATH NPHHIMI IOPUANYECKOTO pa-
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BEHCTBA CTOPOH, MMIIEPATHBBI KOTOPOTO YCTAHABIMBAIOT TAKHE IIPABHIIA
B3aMMOJIEHCTBUSA CYyOBEKTOB JAPYT C APYIOM, COTJIACHO KOTOPBIM KaXIbIi
13 YYaCTHUKOB I'pakJaHCKO-IIPAaBOBHIX OTHOUICHUH NMPHU3HAETCS PaBHBIM B
IIpaBax CBOEMY KOHTPAreHTy M MOXET PacCUUTHIBATh Ha paBHOE K HEMY
OTHOILIEHHE KaK KOHTPAareHTa ¢ TOYKU 3PEHUsl JOrOBOPHOIO pEryIupoBa-
HUSI BOHUKAIOLINX OOIIECTBEHHBIX CBSA3EH, TaK U BCEH CHCTEMBI I'paskKAaH-
CKOTO TpaBa. B 3Toi CBSI3M MOKHO YTBEP)KIATh O TOM, YTO OPTaHHU3ALUH
CO CTaTyCOM IOPHIMYECKOTO JIMIA, SABISSICH CyOBEKTaMM IMpaBa YacTHOMN
COOCTBEHHOCTH, B OTHOILICHHUHU IEPEYHs MMYIIECTBA, KOTOPOE MOXKET Ha-
XOIUTBCS B UX COOCTBEHHOCTH, a TAKXKE COZAEP)KaHUS IPABOMOYMMA COOCT-
BEHHHMKA, B LIEJIOM, JIOJDKHBI OBITh MIPUPABHEHB! K TAKMM CyObEKTaM IpaBa
YaCTHOW COOCTBEHHOCTH, KaK (PM3MUECKUE JINIA, 38 OTACIbHBIMU U3bATHS-
MH, OOYCIOBICHHBIMH ()MKTHUBHON IPAaBOBOU .IMPHUPOJON OpraHU3AINA, a
TaKXKe CreU(PUIECKIMH LEIIMH UX CO3IAaHHUsI U IESTENbHOCTH.

[IpennoxeHHBIF HAaMH BBIBOJ HOATBEp)kaaercs Hopmamu cT. 214 T'K,
COTJIACHO KOTOPBIM B COOCTBEHHOCTH OpPraHM3alluil CO CTaTyCcOM IOpUanye-
CKOTO JIMIAa MOXET HaXOANUTHCS JI000€ MMYIIECTBO, 38 UCKJIIOYEHHEM OT-
JETBHBIX €r0 BHIOB, NPAaBO COOCTBEHHOCTH OpraHM3alllii Ha KOTOpHIC HE
JOIYCKaeTCsl IPaBOBBIMM HOpPMaMH, 3aKPEIUICHHBIMHU B 3aKoHE. TakuMm 00-
pa3oM, IPUBEACHHbBIC HOPMbI (PAKTUYECKH BBIOJIHIIOT TPEOOBAHMUS TAKOTO
MIPUHIUIA IPAKIAHCKOTO IpaBa, KaK IOPUANIECKOE PAaBEHCTBO YYACTHHKOB
IpaXXJTaHCKUX OTHOIIEHWH, W 3aKpEIUIAIOT 32 OpraHHU3alUsAMH IPaBO MpH-
oOpeTeHUs] B COOCTBEHHOCTH BEIEH, MO CYTH, HapaBHE C (PH3HMYECKUMH
JIMLAMH.

Hcxons u3 toro, 4ro B cooTBeTcTBUU ¢ HOopMamu cT. 128 'K B cocras
MMYIIeCcTBa BXOAAT UMYIIECTBEHHEIE TIpaBa (TipaBa TpeOOBaHUA), a TAKXKE
13 TOTO, YTO IPABO COOCTBEHHOCTH KBATU(HUIUPYETCS KaK BEITHOE, HOPMBI
KOTOPOTO K MMYIIECTBEHHBIM NpaBaM HE NMPHUMEHUMBI, HEOOXOIUMO Hau-
OoJiee TOYHBIM 00Pa30M ONPEIEIUTH TOT KPYT HMYIIECTBA, KOTOPOE MOXKET

HaXoqUThCAd y OpraHU3alluyd Ha MpaBe cobcTBennocTu. K TaKOMYy HUMYUIC-
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CTBY, YTO CIIEIyET U3 CyIIECTBA BEIIHOTO MIPaBa, OTHOCATCS NCKIIOIUTEIb-
HO BEII[H, B TOM YHCJIE TaKH€ UX BUJBI, KaK JCHBI'H U JOKYMEHTapHbIC 1I€H-
Hble Oymaru. [Ipuyem y opranuzanuii Ha nmpaBe COOCTBEHHOCTH MOTYT Ha-
XOANTHCS HapsAy C IMIPOYUMH TaKHe JOKYMEHTapHbIC IIeHHbIe OyMaru, Kak
BEKCeJlb, YTO HE JIOIyCKAaeTCs HOPMaMHM IpaBa coOCTBEHHOCTH st (pusm-
YECKHUX JIUII.

YuuTeiBas cnenu(uKy IpaBoCyOBEKTHOCTH OpTaHU3alUil M LEH UX CO-
3naHust, HOpMBI 1. 2 cT. 214 'K mpeaycmaTpuBaroT BO3MOXHOCTh OTPaHU-
YeHHs KOJUYECTBA U CTOMMOCTH MMYILIECTBA, KOTOPOE MOXKET HaXOIUThCA
Ha NpaBe COOCTBEHHOCTH y OpraHU3alii, HOpMaMH 3aKOHOJATEIbHbIX aK-
TOB, YTO, B I[EJIOM, HE MIPUCYIIE NPaBy COOCTBEHHOCTH (DPU3NUCCKUX JIHII.

KoMmMmeHTHpYSI TpUBEIEHHYI0 HOPMY, CIEIyeT OTMETHTb, YTO B COCTaB
CHCTEMBI TPAXIAHCKOTO 3aKOHOJATENICTBA BKIIFOYCHBI 3aKOHOMATENIBHBIC
akTeI (yKasel U aekpetsl [Ipesunenta Pecyomukn bemapych), obnanaromiue
6osprreit veM I'paXkmaHCKUH KOAEKC IOPHAMYECKON CHIIOHN, YTO yKa3bIBaeT
Ha OTCYTCTBHE HeoOxoanmocTH 3akperuienns B 'K npuseneHHo HOpMBI (I1.
2 cr. 214 TK). B nmoboMm citydyae, orpaHuYeHHE KOJIMUECTBA M CTOMMOCTH
HMYyIIECTBa KaKOW-TMO0 OpraHn3aliy, yCTAHOBICHHOE HOPMaMH yKa3a HiIH
nekpeta Ilpesunenra PecnyOomukxu Bemapych, OymeT WMeTh IOPUANIECKYIO
CHUIIy W, CIEIOBATEIBHO, IIPUMEHATHCS JJaKE B TOM CIIydae, €CIIi HOPpMaMH
I'K OyneT ycTaHOBJIEH 3alpeT Ha BBEJICHHE TAaKUX OTPAaHUICHUH.

Ha ocHoBaHMM M3710)KEHHOTO MOYKHO YTBEPXKIATh, YTO B COOCTBEHHOCTH
OpraHu3anuii co CTaTycoM IOPUANYECKOTO JIUI[Aa MOTYT HAXOIUTHCS JCHBIH
(HayMuHbIe U OE3HANINYHBIE B COOTBETCTBUH C TPEOOBAHHUSIMH HOPM OAaHKOB-
CKOTO 3aKOHOZATEIbCTBA), JOKyMEHTapHbIEC LICHHBIC OyMaru, a TaKKe BEIH
B COOTBETCTBHH C MX KJIacCH(HKAINEH, a IMEHHO, ABMXUMBIC W HEABMKHU-
MBI€, TTOTPeOIIIeMBIe U HEeTTOTpeOIIieMble, ONIpeeTICHHBIE HHIANBHIYaIbHbI-
MH TPU3HAKAMH M POJOBBIMH NPHU3HAKAMH, HO WHAWBUAYAJIHM3HPOBAaHHbIC
JUTISL LIeJIel TTpaBa COOCTBEHHOCTH KOHKPETHOW OpraHU3alliH, IIIaBHbIE BEIH

" X OPpUHAAJICIKHOCTU, KOMILICKTBI Bemeﬁ 1 KOMIUJICKTHBIC BCIIU, TPOCTHIC
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BEIIM ¥ X COBOKYITHOCTH (CJIO’)KHOCOCTABHBIE BEIITH) H T.II.

Kpome kiaccudukanuu Beueld, NpUMEHSIeMON B TPaXIaHCKOM IIpaBe, K
COOCTBEHHOCTH OpTaHM3alMid CIlielyeT MPUMEHSTh XO035HCTBEHHO-IIPaBO-
BYIO KJIaCCH()MKAIMIO UMYIIECTBA, U, B YACTHOCTH, KIaCCHU(UKAINIO, TIPHU-
MEHSEMYIO HETIOCPEJCTBEHHO JUIsl Iiesie OyXrajaTepcKoro ydera U OT4eT-
HOocTH. Tak, B COOTBETCTBHH C yKa3aHHOH KiaccH(UKanuel, Bemy, HaXxo-
JSIrecss B COOCTBEHHOCTH OpTaHU3aIlNH, KIACCH(PHUIINPYIOTCS Ha OCHOB-
HbIC ¥ 00OPOTHBIC CPEICTBA ", UTO MMEET PElIAIONIee 3HAUCHHE IS ONpe-
JeNICHUs CPOKa CIIyKObl KOHKPETHOH BEIIM M HPOIEAYPHl BKIIOYCHHS €€
CTOMMOCTH B C€0ECTOMMOCTD BBIITYCKAaeMOW IPOIYKIHH, T.€. aMOPTH3ALUH,
I0Jl KOTOPO! NMOHMMAETCA «IMEPEHOC CTOMMOCTU MOCTENEHHO CHAIUBAO-
IIMXCS OCHOBHBIX (DOHIOB HA CTOMMOCTH BBIPAOATHIBACMOMH MPOLYKIIHIY .
Kpome Toro, mcciemysi coctaB 00BEKTOB, KOTOPBIE MOTYT HAaXOIHUTHCS Y
OpTaHU3aIlNH Ha MpaBe COOCTBEHHOCTH, HENIb3sI OOOUTH CTOPOHOH HCIIONb-
3yeMO€ IKOHOMUYECKOW HAYKOH JeJIEHUE BEIEH Ha CpeliCTBA IPOU3BOJCT-
Ba M NPEIMEThI MOTPEOJICHNs], YTO. YKa3bIBa€T HA BO3MOXKHOCTH HCIIOJIb30-
BaHUS UMYIIECTBA B IPOU3BOJCTBEHHOM IIPOLIECCE OPTraHU3alUU U B OIMpe-
JICTICHHOM CTENCHH XapaKTCpU3yeT €€ HMMYIIECTBCHHOE MOJOXKCHUE Kak
CyObeKTa X035SHCTBOBAHHS.

[Iponenypa GpopMHpOBaHUS UMYIIECTBa OPraHU3AIMA, B IIEJIOM, COBIa-
JIaeT ¢ Mpoleaypoit GopMupoBaHus UMyIIecTBa (pU3HUECKUX juil. OpraHu-
3allid B MpOIecce MPHOOPETEHUS MpaBa COOCTBCHHOCTH HA HMYIIECTBO
MOTYT MCIIOJIb30BaTh IIEpBOHAYAIILHBIE U TIPOU3BOIHEIC, a TAKXKE OOILINE U
YacTHbIE OCHOBAaHMs NpHOOpeTeHns npasa coOcTBeHHOCTH. Tak, oprannza-
WU WMEIOT JICTHTUMHYIO BO3MOXKHOCTH NPHOOpETaTh MpPaBO COOCTBEH-
HOCTH Ha BEIIW: B MPOIECCE WX IPOW3BOACTBA (CO3MAHMS); BCIICICTBHE

TIPUCBOCHUS OE€CXO3SIHBIX BEIIeH, B TOM YHCIIE U Ha OCHOBaHUM IIPpHOOpe-

% Hoopobuee 06 smom cm.: Babumiesnu C.C. TpenpuHIMATENLCKOE TIPABO: COCTOAHUE U TIEPCTIEK-
TUBBI Pa3BUTHS NMPEANPUHUMATENBCKOH AestenbHocTH: MoHorpadus: B 2-x T. — Munck: MononexHoe,
2008.—T. 1. - C. 401-426.

% Bonpmoit Oyxranrepckuii cnosapb / Ilox pen. A.H. Aspunusia. — M.: TH-TYT HOBOif 9KOHOMHKH,
1999. - C. 19.
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TaTeNIFHOW NTaBHOCTH, MOCPEICTBOM y4YacTHs B JOTOBOPHBIX OTHOIICHHUSX
KyIUIU-TIpOJJaXK, MCHBI, IoJApAAaa W IAPYTHUX 00513aTEITLCTBEHHBIX Ipa-
BOOTHOLICHUAX, 34 UCKIIFOUCHHUCM OGHIGCTBCHHI:IX OTHOILICHUN JapcHus, B
paMKax KOTOpBIX HE HMEIOT IOPHIMYECKH 00ECIEeYeHHOH BO3MOXKHOCTH
IpruoOpeTaTh MPaBO COOCTBEHHOCTH Ha BN KOMMEPUYECKNE OpraHU3alliH.
B otnmume ot ¢pu3NYECKHUX JHI, B COOCTBEHHOCTh KOTOPBIX MOCTYHAOT
BEIIM WCKIIIOYNTEIHHO HA OCHOBAHHH BOJICH3BABICHHA OymyImiero coocr-
BEHHHKA, UMYIIECTBO KOMMEPYECKHX OpPTaHHU3AIMK MEePBOHAYAILHO (op-
MHUpYETCS YYPEAUTEISIMUA B MPOLIECCE TOCYNAPCTBEHHON PErucTpaliu op-
raHu3allyy, T.e. B TOT MOMEHT, Kor/ia cyObekTa Oy yIiero mpaBa coOCTBEH-
HOCTH emie He cymiecTByeT. CnenoBaTelbHO, MEPBOHAYAIBHO COOCTBEH-
HOCTh OpTaHH3aluu (pOpMHUPYETCS TIOMIMO €€ BOJH, YTO OOYCIIOBIICHO 3a-
KperuieHHBIME B [10JI0KeHNH 0 TOCYJapCTBCHHOM PETUCTPAINU CIIeIU(H-
YEeCKHMMH TPEeOOBAHMAMH KaK K MPOIEAype CO3MaHHUS TaKUX (DUKTUBHBIX
CyOBEKTOB Ipa)/JAHCKOTO NpaBa, KaKk OPraHU3allii CO CTAaTyCOM IOpHIHYe-
CKOT0 JIMIIA, TaK U K mporenype GOpMUPOBaHHS UX YCTaBHBIX (POHJIOB.
[lepBoHauabHO, @ IMEHHO, B TIPOLIECCE TOCYNAPCTBEHHOM perncTpamnuu
Oyaymiero (UKTHBHOTO CYOBEKTa T'PaXKTaHCKOTO IpaBa (KOMMEPUYECKON
OpTaHM3aIUH) €T0 YUPETUTEIH 33 CUET COOCTBEHHBIX CPEICTB (ICHEKHBIX
CPEICTB WM WHBIX Bemied) (GOpMHPYIOT YCTaBHBIN ()OHI OpraHU3AIlNH B
MOPSIIKE U pa3Mepe, ONpelelieHHbIX HopMamu [lonokeHust o rocyaaper-
BEHHOU peructpanuu. [Ipu 3TOM, B COOTBETCTBUH ¢ HOpMamH 1I. 3 cT. 214
I'K, mpaBo cOGCTBEHHOCTH YUpeauTelieil OpraHn3aluy Ha UMYILECTBO, I1e-
pellaHHOE B KayecTBE BKJIaJa B €€ YCTaBHBIN (DOHI, TpaHCHOPMUPYETCS B
IPaBO COOCTBEHHOCTH CO3AaBaeMOW MMH OpraHHM3alWu. Takoi TpaHCop-
MAITIH TTOIBEP’KEHO KaK MPaBO YaCTHOH COOCTBEHHOCTH, TaK W IPaBO TO-
CYAapCTBEHHOW COOCTBEHHOCTH B TOM Clly4yae, KOIJa Y4YpeIuTeneM KOM-
MepUYEeCKON OpTraHU3aIMy, IPU3HABAEMON YaCTHBIM COOCTBEHHHUKOM, B YC-
TAQHOBJICHHBIX TPABOBBIMH HOPMaMH CIIydasX BBICTYMaeT CyOBEeKT mHpaBa

rOCYAapCTBEHHON coOcTBeHHOCTH, T.e. PecryOnuka benapyck nwim ee an-
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MHUHHCTPATUBHO-TEPPUTOPHANIbHAS €AWHHUINA B JIUIE CIEIHAIBHO YIOIHO-
MOYCHHBIX I'OCYJAapCTBCHHBIX OPraHOB UJIU opraHmauHﬁ.

Takum 00pa3oM, Ha OCHOBaHUM H3JIOKEHHOTO MOYKHO CJEJaTh BBIBOJ O
TOM, YTO Yy OpraHHM3allMd Ha IIpaBe COOCTBEHHOCTH MOKET HaXOIUTHCS
MMYILECTBO: IepeJaHHOe yUpPETUTENsIMA B YCTaBHBIH (DOH] OpraHW3alunm;
NIPUOOPETEeHHOEe OPraHu3alMed MO AOIyCTHMBIM HOPMaMH TPaXKIaHCKOTO
IIpaBa OCHOBAHMAM B IIPOIIECCE OCYIIECTBICHUS YCTAaBHOM IESTEILHOCTH, B
TOM YHUCJIE TTOJTYUYCHHOC HEKOMMEPUCCKMMHA OpraHu3aliusiMu B Oap (B Kade-
CTBe 0JIarOTBOPUTEIBHOTO TI0XKEPTBOBAHMS); MOJYUYEHHOE BCIIEJCTBHE pea-
JIM3aMY IPABOMOYUS ITOJIb30BAHUS B OTHOLIEHHH COOCTBEHHOI'O MMYILECT-
Ba WJIM UMYIIECTBA, TIOJYYEHHOTO OT JIPYroro cyObeKTa IpaXJaHCKOro Mpa-
Ba Ha YCJIOBHSX IUIATHOCTH M BO3BPATHOCTH (IUIOABI, MPHUITION, IPOLYKIINS,
JI0XOJIbI, THOE TIPHpPAIIECHHE UMYIIECTBA); TPUOOPETCHHOE B COOCTBEHHOCTD
[0 JIOTOBOpaM 3aiiMa M KPEAWTa; MOJIY4YEHHOE OT pealn3aldy NpHHAJIe-
Kayx OpraHu3alyi UMYIICCTBCHHBIX ITpaB Ha 00BEKTEI HWHTEJIJICKTYyalIb-
HOM COOCTBEHHOCTH, @ TAKKe UMYIIECTBO YUPEKICHHBIX CYOBEKTOM X035~
CTBOBAHMS YHUTapHBIX MTPEANPHUITHHA U yUPESIKICHUH.

Ha npaBe coOcTBeHHOCTH y OpraHu3alnii, Kak CyOBEKTOB IpaBa 4acT-
HOW COOCTBEHHOCTH, MOXKET HaXOANUTHCSA MMYIIECTBO, HA KOTOPOE PacIlpo-
CTpaHAETCA PEeXUM CBOOOTHOTO OOpAIIeHUS W PEXUM OTPaHHIEHHOTO 00-
pamenus. VckioueHHe COCTaBISIIOT BElIM, OTpaHUYEHHbIE B 000pOTE
HopMamu 3akoHa PecnyOnuku benapyck ot 15 uronst 2010 r. «O0 00bek-
TaX, HAXOJIIUXCSI TOIBKO B COOCTBEHHOCTH TOCyJIapcTBa, W BHAAX Jes-
TEJIFHOCTH, HA OCYIIECTBJICHHE KOTOPBIX PACHPOCTPAHSETCS HCKIIOYH-
TEJIFHOE TIPaBO rOCyAapcTBa». BMmecte ¢ TeM, Ha YTO yKa3bIBAJIOCH BHILIE, B
COOTBETCTBHM C HOPMAaMH Ha3BaHHOTO 3aKkoHa 1o pemeHunto [IpesnaeHta
Pecriybnuku benapych cyOBeKTy mpaBa 9acTHOM COOCTBEHHOCTH MOXKET
OBITh pa3peleHo NPUOOpPEeCcTH B COOCTBEHHOCTh MMYILECTBO, Ha KOTOPOE
pacrpocTpaHsieTcsi MpaBo MCKIIOYUTENEHONH T'OCylapCTBEHHOH COOCTBEH-

HOCTH.
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Takoe pemreHue, Mo HalleMy MHEHHUIO, B TIEPBYIO OUEPEAb MOXKET OBITH
MIPUHATO B OTHOIIEHHMH KOMMEPUECKHMX OPTaHU3aIMi CO CTONPOIEHTHBIM
WIN TpeoOiaalonyM rocyJapcTBEHHbIM KallMTaJIoM B yCTaBHOM (oHpe
CyOBEeKTa X03IHCTBOBAaHUS, T.€. B OTHOLUICHUH OpPraHM3allly YacTHOH (op-
MBI COOCTBEHHOCTH, B 3KOHOMHYECKHX pe3yJbTaTax JeATebHOCTH KOTO-
PBIX 3aMHTEPECOBAHO HETOCPEICTBEHHO I'OCYAapCTBO, YTO €IIe pa3 IMoj-
TBEPXK/ACT HAI BBIBOJ 00 OMpeNeNCHHON (PUKTUBHOCTH OTHECEHHS TAKHX
CyOBEKTOB XO3HCTBOBAHUS K CyOBEKTaM MpaBa YaCTHOM COOCTBEHHOCTH.

NmymiecTBo, U3BATOE U3 TPAXKAAHCKOTO 000pOTa, HE MOKET HAXOIUTHCA
Ha IpaBe COOCTBEHHOCTH Y OpraHU3aldil B CHIIy TOTO, YTO HE NPU3HAETCS
obopoTtocriocoOHbIM Ha TeppuTopuu PecryOnuku benapycs.

XapakTepusysi 0OBEKTHI IIpaBa YacTHOH COOCTBEHHOCTH OpTraHU3anuii co
CTaTyCOM IOPHANYECKOTO JINIA, CJIEAYyeT OTMETUTDH, YTO Hauboiee 3Ha4YM-
MBIMH AJISI aHATU3UPYEMBIX CYOBEKTOB SIBIIAIOTCSI HEJBIKUMBIE BEILIM H, B
YaCTHOCTH, T€ U3 HUX, KOTOPBIE BHIMOIHSIIOT (QYyHKINHU CPEACTB IPOU3BO/I-
CTBa, a TaK)Ke 3eMENbHbIC YUaCTKHU, 37IaHUs, BKIIOUas aJMUHUCTPATUBHEIE,
nHble coopyxeHus. Oco0yio poib s 3PPEKTUBHOTO PA3BUTHS CYyOBEKTa
XO35HICTBOBAaHMS UTPAET TAKOW OOBEKT BEUIHBIX IpaB, KaK eIUHbBIH NMYIIe-
CTBEHHBIH KOMITIEKC, MCIOIb3YEMbIH ISl OCYIIECTBICHUS IPEIIpPHHAMA-
TEIHCKOH IEATENIFHOCTH U UMEHYEMBIH B COOTBETCTBHH ¢ HOpMaMmu cT. 130
I'K npennpusituem. CoctaB npeanpuaTus Kak eIWHOTO HUMYIECTBEHHOTO
KoMIuIeKkca omnpenened HopMamu 4. 2 11. 1 ct. 130 I'K, Ha 4To yka3bIBasioch
B IJlaBe 8 Hacrosiero m3ganus. JlaHHBIM 0OBEKT mMpaBa COOCTBEHHOCTH
MO3BOJISIET KOMMEPUECKOW OpPraHU3alMM OCYILECTBIATh ACSATEIBHOCTH IO
IIPOM3BO/ICTBY TOBAPOB, YTO CHOCOOCTBYET YBEIMUYCHUIO aKTHBOB OpraHU-
3aIliM ¥ €€ JUHAMHIHOMY S9KOHOMHYECKOMY Pa3BUTHIO.

XapakTepusysl IpeAnpusiTHe Kak oObeKT IpaBa COOCTBEHHOCTH Opra-
HU3AIUH, OTAENbHbIE yueHble, B yacTHOCTH, C.B. ThIYMHUH, yKa3bIBalOT
Ha TO, YTO «IPEANpPUATHE KAaK UMYLIECTBEHHBIH KOMIUIEKC CIeAyeT OT-

TpaHUYUBATL OT YHUTAPHBIX HpeHHpPIHTI/Iﬁ. HOCJ’IGI{HI/IG MOJIb3YIOTCA 3a-

224



KPEIUIEHHBIM 32 HUMH <...> UMYILIECTBOM HE Ha IIpaBe COOCTBEHHOCTH, a
HA TIPaBe XO3AMCTBEHHOTO BEJACHHS HIIM OINEPATHBHOTO YHPAaBICHHS» ',
U3 Yero cjelnyeT, u4TO MPENpHUsITHe KaK UMYLICCTBEHHbIH KOMILIEKC 00-
JajaeT MpaBoM COOCTBEHHOCTH. Bmecre ¢ TeM, cienyer OTMETUTh, 4TO
MIPENpHUITHE KaK MMYIIECTBEHHBII KOMIUIEKC BOOOIE HE HaJleJIEHO He
TOJIBKO MPaBOM COOCTBEHHOCTH, HO U KaKMMH-THOO WHBIMH IIPaBaMU B
TpakIaHCKOM 00OpOTE B CHIIy TOTO, YTO SIBJISCTCS HE CYOBEKTOM TIpax-
JAHCKOTO IIpaBa, T.€. JHUIOM, HaJeJIeHHBIM MPaBOCYOBEKTHOCTHIO, a 00b-
eKTOM TI'Pa)KIaHCKOTrO IIpaBa, T.€. UMYIIECTBOM, Ha KOTOPOE paclpocTpa-
HSIIOTCSI TIPaBO COOCTBEHHOCTH W WHbIE BEILHBIE IIpaBa, MPHUHAIJICKAIIHE
cy0bekTaM rpaxkaaHckoro npasa. CiieioBaTenbHO, HEJOIYCTHMO, IO Ha-
[IeMy MHEHHIO, COIOCTAaBISATh NPEANPHATHE KaK UMYIIECTBEHHBIH KOM-
IeKc (0OBEKT TPaKTAHCKUX NpaB (HEABIKHMYIO BEIb)) C YHUTapHBIM
NpeANpUATHEM, SBISIOMIMMCS CYOBEKTOM ‘TPaXTAHCKUX IpaB, TaK Kak
JIB€ Ha3BaHHBIC I'PAXKIAHCKO-IIPABOBBIC, KATETOPHU HCCIEAYIOTCS B pas-
HBIX IIOCKOCTSX [IMBHINCTUYECKON HAyKH = .

Hecmotps Ha ompeneeHHyI0 HISHTHYHOCTh OOBEKTOB, KOTOPBIE MOTYT
HAXOJAUTHCS B COOCTBEHHOCTH (DU3MYECKHX JIMII M OpraHu3aluii, coaepixa-
HHE TIpaBa COOCTBEHHOCTH IBYX HA3BaHHBIX KaTErOPUH YacTHBIX cOOCT-
BEHHHKOB pa3iuuHo. Tak, Ha YTO yKa3bIBAJIOCH BBILLIE, COACPIKAHHME MpaBa
YaCTHOM COOCTBEHHOCTH (PU3NYECKHUX JIMIl MOXKET ObITh OTPAaHUYEHO TOJIb-
KO B TOM Clly4yae, KOTJa OrpaHWYeHHs HalpaBJIeHbl Ha MPEAOTBpalICHUE
Clly4aeB NMPUYMHEHHUS Bpela OOLIECTBEHHOH MOib3e U 0€30IacHOCTH, OK-
pyXaromiei cpene, MCTOPHKO-KYJIBTYPHBIM IIEHHOCTSAM, a TaKKe B TOM
cllydae, ecii peanu3anus GU3NISCKUM JIMIOM IPHHAUISKAINX eMy Tpa-
BOMOYHI1 COOCTBEHHHUKA CONPSHKEHA C YIIEMJICHHEM MpaB M 3aIUIIaeMBIX

IIpaBOBBIMU HOpMaMU UHTEPECOB APYTUX JINII.

19 Mpascranckoe npaso: Yue6.: B 3-x . / Iox pen. AL Cepreesa. — M.: TK Ben6n, 2008. — T. 1. — C.
696.

%Y O nexomopuix owmbKax, donywennbix 6 npoyecce nPagoo2o pe2yIuposaniis npoyedypbl Spaic-
0aHCK020 000pOMa eOUHBIX UMYUECMBEHHbIX KOMNIEKCO8 U UX HAYYHO20 UCCIe0068anus cm.: MaHBKOB-
ckuii LA. Kypc rpaxasckoro npasa: OcobenHast yactb: B 3-x T. — Munck: Monozaexuoe, 2008. — T. 1.
—C. 151-154.
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B oTnmume ot conmepkaHus mpaBa COOCTBEHHOCTH (PH3UYECKUX JIUII, SIB-
JITIONIETOCs, B II€JIOM, OJHOPOJHBIM, COJCp)KaHUE MpaBa COOCTBEHHOCTH
OpraHu3aIUil CO CTATYCOM IOPHUIHYCCKOTO JIMIA Pa3IHYHO U MOXKET 3aBH-
CeTh OT MPaBOBOM (HOPMBI, B KOTOPOU CO3[]aHa OPTaHU3AIHsI, OCYIECTBIIsC-
MBIX €0 BHJIOB PEANPHHUMATEIILCKON NEATSIFHOCTH, HAJIMYUS y OPTaHu-
3aliU CIICIUANBHBIX pa3pelIeHnil (JUIeH3ni), pemeHnii oomero codpa-
HUS yUpeauTeneli, a Takke OrpaHMYeHO HOPMAaMH CIIEHHAIFHBIX HOpMa-
THUBHBIX HpaBOBBIX AaKTOB HpI/IMeHI/ITCHBHO K KOHerTHLIM BHUIaM Bemeﬁ.

Tak, HanboJIee CYIIECTBEHHO OTIMYACTCS COACPIKaHUE MpaBa COOCTBCH-
HOCTH OpraHU3alMi OT MpaBa COOCTBEHHOCTH (YU3UYECKHU JIMIl B OTHOIIIC-
HUU TaKWUX BEIICH, Kak JcHbIu (OaHKOBckUe OmieTsl PecmyOmuku bema-
PYych), KOTOPEIMH (PU3UUECKUE JIHIIa MOTYT PAacIOPsKATHCS TI0 CBOEMY YC-
MOTPEHHIO 03 BCAKUX OTPaHUYCHUH, BKITFOYAS IIPABO HA WX XpaHCHHE JIIO-
ObIM yIOOHBIM 151 (GPU3NUECKOTO JIMIA CIIOCO00M. B oTirumne ot coaepxa-
HUS TpaBa COOCTBEHHOCTH (U3WYECKHX JIMII, COJIEp)KaHWe IMpaBa coOCT-
BCHHOCTHU opraﬂmaunﬁ B OTHOILIICHUN le/lHaﬂﬂe)KaIJlI/lX UM HAJIMYHBIX OC-
HEXHBIX CPEJICTB OTPAHUYCHO HOPMAaMU CIIEIIHATbHBIX HOPMATHBHBIX IIpa-
BOBBIX aKTOB CHCTEMbI GAHKOBCKOTO 3aKOHOAaTenbeTBa >, KOTOPBIMH Op-
TaHU3ALUSAM yCTAHABIMBACTCA JIMMHUT OCTaTKa KacChl, TOHUMAaeMbIH Kak
MaKCHMAaJIFHO JOITyCTUMasi CyMMa HaJHMIHBIX JI€HET, KOTOpas MOXeT HaXo-
JUTHCS B KacCe OpraHM3alldd 10 OKOHYaHUH pabodero mHs. OcTanbHbIC
JCHCKHBIC cpe):[c:TBa JOJI’KHBI B yCTaHOBHeHHOM nop;mKe HepeﬂaBaTbCﬂ Ha
XpaHCHHE B YIOJNHOMOYCHHEIN OaHK. Takke opraHW3anusM ycTaHaBIIUBa-
€TCS JJUMUT ©KEMECSIHOTO PACXOIOBAHUS HATMYHBIX ICHEKHBIX CPEICTB U
OTIPENISIISIOTCSL HAIPABICHUS UX PAcXOJOBaHUSA, KOHTPOJIb 33 KOTOPBIM
OCYIIECTBIISTIOT OOCITy>KUBaroIne OaHKH.

Bo mHOTrOM pacnopspbkeHHe opraHu3aleil cCOOCTBEHHBIMH JICHEKHBIMH

cpe€acTrBaMu 06yCHOBHeHO HOpMaMH HAJIOT'OBOT'O IIpaBa, 3aKPCIIJICHHBIMU B

192 Cm., manpumep: OG yrepsernH [IpaBiiI OpraHM3aI} HATMUHOTO JICHEKHOTO OOpalienHs B Pec-
my6suke Benapycs: ITocranosnenue IIpasnenus HarmonansHoro 6anka, 24 aBrycra 2007 r. Ne 166.
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HanoroBom kojekce U MPpeanHCHIBAIOIINIMI B YCTAHOBICHHBIX CITydasx Jie-
HEXXHOTo OOpallleHHsl YIUIauMBaTh B FOCYJapCTBEHHBIH OIOKET COOTBET-
CTByIOILME Hajoru. Takke mpoleaypa pacHopsKeHHsl OpraHu3aluei Je-
HEXKHBIMHM CpEJICTBAMH W HAlpPaBJICHUS WX MCIOJIB30BaHUSI OTPAHHUYCHBI
MIOJIOKEHUSMH  YUPETUTENBHOTO JOKyMEHTa OpPraHM3allii M PEIICHUSMU
o0mero coOpaHusl ydpenuTenei, K HCKIIOYUTENBHON KOMIIETEHIIMH KOTO-
poro, HanmpuMep, MPUMEHNUTEIBHO K XO35HCTBEHHBIM OOIIECTBAM, COTJIACHO
HOpMaM CT. 34 3aKoHa O XO3SHWCTBEHHBIX 0OIIECTBAaX, OTHOCUTCS pPEIICHHE
TaKUX BOIPOCOB, KaK YBCINYCHHUEC WU YMCHBIICHHUE YCTaBHOI'O (bOH)Ia
oO1iecTBa, pacupeieeHre pHObUIN 00IIECTBa, a TaKkKe PeLIeHUE BOIIpoca
0 ero JMKBHJALNH, BCIEACTBHE KOTOPOH, COrJIacHO HOpMaM CT. 27 3akoHa
0 XO3SIHCTBEHHBIX O0IIECTBAX, BCE MMYIIECTBO OPTaHU3AINH, BKIFOUas Jie-
HEXXHBIE CPE/ICTBA, IOCTIE PACUCTOB C KPEAUTOPAMH PACTIPEIEIISIETCS MEK-
Iy ydacTHHKamH oOmiecTBa. Kpome Toro, ‘obmiee coOpaHue y4aCTHHUKOB
XO3HCTBEHHOTO OOLIECTBA MMEET MPAaBO OTPaHUYUTh CTOMMOCTHBIE Mpe-
JIeTIbl CaMOCTOSITENILHOTO, T.€. 0€3 COOTBETCTBYIOIIEr0 pEIleHUs] OOIIero
coOpaHusi, pacnopsHKeHUst OOIIECTBOM NPHHAISKAIMM €My HMYIIECT-
BOM, B TOM YHCJIE U ICHE)KHBIMH CPEACTBAMHU.

Takum 00pazoM, OpraHH3aIis, SBISACH (UKTHBHBIM CYOBEKTOM Tpax-
JAHCKOTO IIpaBa, B TOM YHCIIE SBIAETCSA M (PUKTHBHBIM COOCTBEHHHKOM CBO-
€ro MMYIIeCTBa, KOTOPHIM (PAKTHYECKH, B TIOJTHOM 00BEME, PacOpsDKAIOTCS
(u3nYecKye JINa, CO3AaBIIre (GUKTUBHBINA CyOBEKT X03SHCTBOBAHHSI.

BwMmecre ¢ Tem, ¢ TOUKHM 3peHHs] YCTaHOBJIEHHOTO B benapycu rpaxkmaH-
CKOT'O ITPaBOIOPSZIKA, T.€. IOPUANIECKH, CYOBEKTOM IpaBa COOCTBEHHOCTH
MMYIIECTBa, HAXOAIIETocs Ha OaaHce OpraHu3anny, IBISETCS HeTloCpe -
CTBEHHO OpraHW3alys, KOTOPOH, C TOUYKH 3pEHHUsS] HOPM TpaBa COOCTBEHHO-
CTH, TIPUHAJUIEKAT MPABOMOYUS COOCTBEHHHKA, HO B ITpeeiax, Olpeje-
JICHHBIX HOPMaMH TPaXKIAHCKOTO MpaBa.

3akperuieHHass HOpMaMH TPaKJIaHCKOTo MpaBa (PUKTHBHAsI TpaHChOpMa-

ous npasa CO6CTBCHHOCTI/I, Koraa HeﬁCTBHTeHLHBIﬁ, (l)aKTI/ILIeCKI/Iﬁ cobcT-
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BEHHUK FOPHIUYECKH MPsUETCs 32 (UPMEHHOE HAMMEHOBAHHE CO3/1aHHOTO
UM ke (PUKTHBHOTO CyOBEKTa Tpa)<IaHCKOro MpaBa, HeoOXoauma s Lie-
ned 3(pQPEKTUBHOTO pa3BUTUS NPEIIPUHUMATENBCKONH AEATEIBHOCTH |
HKOHOMHYECKOT0 000pOoTa M crocoOcTByeT Hanbosee cBOOOTHOMY, HE Or-
PaHWYEHHOMY YIPO30H M3BATHS COOCTBEHHOTO MMYILECTBA YYpeIHUTelNeH
OpPraHM3alUH UX y4YacTHIO B HPEANPUHUMATENbCKOW AEATEIHHOCTH, CBS-
3aHHOM C PUCKOM IOJy9IEHHs YOBITKOB 1 MOTEPU yYaCTBYIOILIETO B 3KOHO-
MHUYECKOM 000pOTe UMYIIeCTBa. YKa3zaHHas TpaHchopmamnuu npasa codcT-
BEHHOCTH TO3BOJISIET JI€HCTBUTENBHBIM, ()AKTUUYECKHM YYaCTHUKAM 3KOHO-
MHUYECKHX OTHOLICHUS, T.e. YUPEIUTENISIM KOMMEPUYECKOH OpraHu3anuy,
CHPSTABLINCH 32 «(HUPMY» CO3TaHHOTO UMHU CyObeKTa IpaskIaHCKOTo Ipa-
Ba, TCOPETUYECKH OTPAaHWYHUTH CBOIO MMYIIECTBEHHYIO OTBETCTBEHHOCTD
[0 JOJNTaM OT OCYLIECTBISEMOW HPEANPUHUMATEIBCKON IeSTEIbHOCTH
HMYIIECTBOM, HaXOIAIIUMCS Ha OanaHce OpraHu3alyu.

[IpruMeHUTETHHO K COAEpPIKaHUIO MTPpaBa COOCTBEHHOCTH OPTaHMU3ALUI CO
CTaTyCcOM IOPHINYECKOro0 JIMIa HOPMaMH TPaXIaHCKOTO NIpaBa MOTYT OBITh
YCTAaHOBIICHBI U MHBIE OrpaHMueHusa. B wacTtHocTH, HOpMamu cT. 546 TK
MEXXIy KOMMEPYECKHMH OPTaHHU3aIMsIMH 3alpenieHo JapeHne UMYIIecTBa,
B COOTBETCTBHH ¢ HOpMaMu cT. 664 'K xommMepueckass opraHu3anus He
HMMEEeT IpaBo NepeaBaTh MPUHAIJIEKAIIEE el MMYIIECTBO B 0€3BO3ME3I-
HOE MOJIb30BAHNE YUPEAUTEINI0 OPTaHU3aINH, €€ YIaCTHHUKY, PyKOBOAMTE-
JII0, YI€HaM OPTaHOB YIIPABICHUS U KOHTPOJIS.

OrpannueHne cojiepkaHus NpaBa COOCTBEHHOCTH B YaCTH HCIIOJIb30Ba-
HUsI COOCTBEHHOTO MMYIIECTBO YCTAaHOBJICHO JJIsi HEKOMMEPYECKHX Opra-
HU3anuii, KOTOpBIE, 10 00IIEMy ITPAaBUITY, UMEIOT IOPUINIECKH oOecTieueH-
HYI0 BO3MOXXHOCTH HCIIOJIb30BAHUSI MMYIIECTBA, HMPUHAIIICKAIIETO OpTa-
HU3ALMSIM Ha TpaBe COOCTBEHHOCTH, UCKITIOYUTENLHO IS IOCTHKESHUS yC-
TaBHBIX LEJICH.

Hopmamu mpaBa MOTYT OBITh YCTAaHOBIJICHBI W MHBIE OIPaHUYEHHS CO-

ACPIKaHUs IpaBa COOCTBEHHOCTHU OpFaHI/I?;aHHﬁ, HalpaBJICHHbIC Ha CO3Ja-
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HHME TaKHX IIPABOBBIX YCIOBHIl y4acTHs OpraHM3alUil B MMYIIECTBEHHOM
000poTe, KOTOpPhIe OYAYT YAOBIETBOPATH MOTPEOHOCTSM OTACIBHBIX HH-
JMBUIOB, a TAaK)Ke O0IIeCcTBa B IEJIOM U TOCY1apCTBa.

Ha ocHOBaHMM H37I0)KEHHOTO MOYKHO CIEJTaTh BBIBOJ O TOM, YTO MPaBO
COOCTBEHHOCTH OpraHHU3alllil CO CTaTyCOM IOPUANYECKOro JINIA, GOopMallb-
HO SIBJISISICH HEOTPAHMYECHHBIM BELIHBIM IIPAaBOM, [0 OTHOLICHHIO K IIpaBy
COOCTBEHHOCTH (PM3MUYECKUX JIUT], (PaKTHIECKN OTpaHHYCHO HOpPMaMH Tpa-

JKTAHCKOTO TIPaBa M pelICHUSIMU yUpeauTeneil (y9acTHUKOB) OpraHU3aliy.

§ 3. OCOBEHHOCTH COJEPXAHUSA NIPABA COBCTBEHHOCTH
OTJIEJIbHBIX IPABOBBIX ®OPM OPT AHU3AIIAMA
CO CTATYCOM IOPUJUYECKOI'O JIMIA

3.1. Oco0eHHOCTH coJep:KaHus NPaBa COOCTBEHHOCTH X035/ CTBEHHBIX TOBAPHILECTB

[lepBoii Tpymmoil mpaBoOBHIX (hOPM KOMMEPUSCKHUX OpTaHH3alui, 3a-
kperuieHHBIX B TnaBe 4 'K «lOpunndeckne mimay, sIBIAIOTCS XO3SMCTBEH-
HBIE TOBApHIIECTBA, COAEP’KAaHME TpaBa COOCTBEHHOCTH KOTOPBIX MMEET
HIKE CIIEAYIOIIE OTINYUTEIbHbIE OCOOEHHOCTH.

Tak, Ha 4TO yKa3bIBANOCH BBIIIE, SAUHCTBEHHBIM YUPEIUTECIBHBIM JI0-
KYMEHTOM XO3SIIICTBEHHBIX TOBApPUILECTB SIBJIAETCS YUPEAUTEIbHBIN J0r0-
BOp. DTO OKa3bIBaeT BJIMSHUE HAa Ha3BaHHE MMYIIECTBA, KOTOPOE yupeau-
TEJIN XO3SHCTBEHHOTO TOBAPHIIECTBA AKKyMYJIHPYIOT KakK I€pBOHAYAIIb-
HYIO0 UIMYIIECTBEHHYIO OCHOBY JIESITEIbHOCTH CO3/1aBacMoro cyonekra. Ta-
KO€ MMYIIECTBO, HE3aBHCHUMO OT €T0 COCTaBa: ACHEKHBIE CPEICTBA HIIH
BEIM, UMEHYETCS B LMBUIMCTHYECKOM HayKe CKJIAJOYHBIM KallMTaJIOM.
OnHako, B orMe IpakK[JaHCKOTrO IIPaBa yKa3aHHOE Ha3BaHUE MOAJCPIKKU
HE HaIUIO W, TAKUM 00pa3oM, IMEepBOHAYAIBHBINA KalnuTal X03IHCTBEHHOTO
TOBAPHIIECTBA, KaK ¥ KOMMEPUYECKHX OpraHW3alWi, CO3IaHHBIX B HHBIX

mpaBoBEIX (hopmax, umenyercst B 'K ycraBHbBIM doHmoM. Bmecte ¢ Tem,
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TAaKO€ Ha3BAaHWUE HEBEPHO OTPAXKAET CYTh XO3SHCTBEHHOIO TOBAPHUINECTBA,
IIpU CO3JAHUM KOTOPOTO yUPEAUTENbHBIN JOKYMEHT, IMEHYEMBIN YCTaBOM
U TIOCITY)KHMBLIMH CIIOBOOOpa3ylolieil OCHOBOM /sl Ha3BaHHsI COOTBETCT-
BYIOIIETO NMYIIIECTBA, HE UCIIOIb3YETCS.

MUHUMAaIBHBINH pa3Mep CKJIaJIOYHOTO KaluTajia, KOTOPHIH JOIDKEH OBITH
c(OopMHpPOBaH K MOMEHTY T'OCYJapCTBEHHOW PETHCTpally TOBAPHIIECTBA,
HopMamHu [TooXKeHuUs! 0 TOCYAapCTBEHHON PETHCTPAllii HE YCTaHOBIIEH H,
CIIeZIOBAaTENIFHO, MOXKET OBITh MHHHMH3UPOBAH yUPEIUTENSIMH, HAIpUMeEp
10 cyMMbl B 50 Oeopycckux py0iieii, KOTOpPBIC MO COCTOSIHHIO Ha KOHEII
2011 r. SABASUIUCH ICHEKHOW €AMHULIEH C MUHUMAIBHBIM HOMUHAIOM. OT-
CYTCTBHE 3aKOHOJATENIFHO 3aKPEIUIEHHOT0 MUHHMAJIFHOTO pa3Mepa yCTaB-
HoOro (hOHIa JIMIIAET JICHEXKHBIE CPEACTBA M WHBIC BEIIH, COCTAaBIISIOIINC
CKJIQJIOUHBIA KaIUTaJl XO35HCTBEHHOIO TOBapHIECTBA, CTATyCa UMYIIECT-
Ba, BHICTYMAIOIETO B KAUE€CTBE MUHUMAIBbHON TapaHTHH, CIOCOOHO obec-
IICYUTH Tpe6OBaHI/I$[ KpE€AUTOPOB TOBAPHIICCTBA B CJIyda€ BO3SHUKHOBCHUS
KpPEAUTOPCKON 33J0KEHHOCTH.

Bwmecre, ¢ TeM OCHOBY MMYIIECTBEHHOH OTBETCTBEHHOCTH TOBapHIIECT-
Ba I10 €r0 J0JITaM, Hapsay ¢ OallaHCOBBIM MMYIIECTBOM OpraHU3alnH, CO-
CTaBJIACT JINIHOE NMYIIECTBO YYACTHHKOB aHAIM3UPYEMOTO CyOBEKTa, KO-
TOpBIE B COOTBETCTBHH ¢ HOpMaMmH 1I. | ¢T. 72 'K commmapHo Mexy coboii
HECyT CyOCHAMApHYI0 OTBETCTBEHHOCTh CBOMM HMYIIECTBOM IO 00s3a-
TEJIbCTBAM TOBapuIecTBa. [IpuuemM B COOTBETCTBUH C HOpMaMH 1. 3 CT. 72
'K umMymiecTBeHHast OTBETCTBEHHOCTh YYacTHHKA, BBHIOBIBIIETO U3 COCTaBa
TOBApHIIECTBA, MO €ro J0JIraM, BO3HUKIIUM JIO 3TOTO MOMEHTa, MPOI0JI-
XKAeT CYIIECTBOBATh B TEUCHHE JABYX JIET C JATHl YTBEPXKICHUS T'OIOBOTO
OT4YeTa 32 r0J], B KOTOPOM yJaCTHHK BBIOBUI M3 COCTaBa TOBAPHIIECTRA.

NmyriecTBOM, MpUHAAIEKANTAM TOBAPUIIECTBY Ha MpaBe COOCTBEHHO-
CTH, corjacHo HopMaM cT. 69 'K, kaxpIif M3 y4acCTHHKOB TOBAapHIIECTBA
pacropspKaercst o CBOEMY YCMOTPEHHUIO, €CIIH YUPEIUTENLHBIM JI0rOBO-

POM HE MPEAYCMOTPEHO UHOC. OpnHako Takoe pacnopsizKEHUE JOIMYyCKaCTCs
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TOJIBKO B TPOIECCE BOBJICUCHMSI MMYIIECTBA TOBAPHIIECTBA B OCYIIECTB-
JIIEMYIO UM NPEANTIPUHUMATEIBCKYIO ,Z[ef[TeJ'II:-HOCTI:-103 C ICJIbIO MOJIYYCHUS
Ha OCHOBE MMYIIIECTBA TOBAPHUILECTBA MPHOBLIH.

Takoe cBoeoOpa3sHOe OrpaHHYEHHE COAEPXKAaHUS MpaBa COOCTBEHHOCTH
OpraHHU3aLH, IPH KOTOPOM KaXK/IbIii €€ YHaCTHHUK CaMOCTOSTEIEHO PeIaeT
BOIIPOC O HEOOXOAMMOCTHU U TIpeJiesiaX BOBJIEUEHHUS! COOCTBEHHOCTH TOBa-
pHIIECTBa B SKOHOMHYECKHI 000pOT, 00YCIIOBICHO crienn(pruKoii BeIeHHS
JIe7l aHAIM3UPYEMOro CyOBbeKTa U BO3JIOKCHHON Ha €ro Y4acTHUKOB HOp-
Mami cT. 66 I'K u c1. 70 'K 0043aHHOCTH THYHO y4acTBOBATh B MPEIIPH-
HUMATEJIbCKOH JeTeIbHOCTH TOBAPHIIIECTBA.

Eme onHnMm orpaHn4eHHeM CoOJEp)KaHWsl MpaBa COOCTBEHHOCTH TOBa-
pHIIECTBa SIBISIETCS €70 00S3aHHOCTD MO PACTIPENEIICHNIO TIPHOBLIA MEXK Ty
yapeaurensM (y4acTHHKaM) TOBapHUILECTBA B TIOPSIKE, YCTAHOBJICHHOM
HopMamu cT. 71 I'K wnm yapeaurenbHbpIM JOFOBOPOM.

Takum 00pa3oM, OTHOIIEHHS COOCTBEHHOCTH, BOZHHMKAIOIINE MPU CO3-
JaHUU U JCATCIIbBHOCTU XO3SIMCTBEHHBIX TOBApUIICCTB, SABJIAIOTCA JOCTA-
TouHo crieruduunbiMu. [Tpuaem 3akperiennas B 'K cienuduka ananmmzu-
PYEMBIX BEIIHBIX MPAaBOOTHOIICHWH, IO HAIIeMy MHEHHIO, SBISIACH HE
YAA4HOH, CIIy’KUT OJHOM W3 IJIaBHBIX IPUYMH OTCYTCTBHSI HHTEpEca y rpa-
XKJIaH K TaKUM IPaBOBBIM (hOpMaM KOMMEPUYECKHUX OpraHM3alni, KaK Moj-

HOC 1 KOMMaHJIUTHOE TOBApHIICCTBO.

103 [TpiMeHUTENBHO K PEAIPHHIMATEBCKOM JCATEIBHOCTH, OCYIICCTBIICMOI XO3SIICTBEHHBIMH TO-
BapHIIECTBAMH, HEOOXOJUMO OTMETHUTH cledyiomiee. B coorBerctBun ¢ nopmamu 4. 2 m. 1 cr. 1 TK
npeunpnﬂnma'renbcxoffl HpH3HaeTCﬂ JCATCIIBHOCTD, OCyILleCTBJ'lﬂeMaﬂ HCHOCpC}ICTBCHHO Opl"aHPBaLU/IHMH
CO CTAaTyCOM IOPHIMYECKOTO JINIA U (HH3UYCCKHUMH JIMIAMH OT CBoero uMeHH. [IpuBeneHHas GpopMyiu-
poBka HOpM cT. 1 T'K mo3BounsieT yTBepXKaaTh, 4TO B TPAKIAHCKOM 000pOTE YYacTBYIOT HEIIOCPEICTBEHHO
KOMMEpYECKHE OpraHMU3allii, a HE MX y4YpeauTesH Jubo HaeMHble paboTHHKH. W3 3TOrO Clieyer, 4To
yqacrue opraﬂmaunn B npeanpuﬂnMaTenbcxoﬁ JACATCIIBHOCTH OCyILleCTBJ'[ﬂeTCS{ Ha OCHOBE €€ BOJIM, KO-
TOpasi cCBOOOAHO c(hOpMUPOBAHA H JOOPOBOJIBLHO BBIPAKEHA BO BHE, UTO SBISETCSI HEIPEMEHHBIM YCIOBH-
€M JICHCTBUTENBHOCTH BCEX COBEPIIAEMBIX OpraHU3alMel cIeNoK. B chily Toro, 4ro opranu3anus sBis-
eTcsl CyObeKTOM (DHKTHBHBIM, HE CIIOCOOHBIM CaAMOCTOSTEIbHO (POPMHUPOBATH U BBIPAXKaTh BO BHE CBOIO
BOJIIO, BBITIOJIHEHHE TOH (PyHKIIMY OpraHHU3aluy BO3I0XkKeHO HopMamu cT. 49 T'K Ha ee opraHsl, KOTOpble
(opMupyIoTCst B COOTBETCTBHE C yUPEAUTEILHBIM JOrOBOPOM Opranmsanuu n Hopmamu I'K.

B 5T0ii cBsI3M cneayeT npusHaTh, 4yTo GOpMyIHpoBKa HOPM cT. 66 I'K, corimacHo KOTOPBIM Mpepu-
HUMATeIbCKOH JeATEIbHOCTHIO 3aHUMACTCS HE TIOJTHOE TOBAPHIIECTBO, & OT HMEHHU ITOJHOTO TOBapHIIIE-
CTBA €r0 yYacCTHHKH, HE COITIACYeTcsl ¢ oOliel KOHIENIHUeH MpeIIpHHIMATEIbCKOH e TeIbHOCTH, 3a-
kperuieHHoi B ['K u coneprkanuem ee npu3HaKkoB, pa3pabOTaHHBIX JOKTPUHOM I'Pa)kIaHCKOTO MpaBa.
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3.2. Oco0eHHOCTH coep:KaHHs NPaBa COOCTBEHHOCTH X0351/iCTBEHHBIX 0011IeCTB

Hopmamu 'K npemycmoTpeHo ueTblpe mpaBoBbIE (OPMBI XO3SIHCTBEH-
HBIX OOIIECTB, IMYIIECTBEHHOE MOJIOKEHNE KOTOPBIX OTIMYAETCS OT UMY-
IIECTBEHHOT'O TOJIOKEHUS XO3IHCTBEHHBIX TOBAPHUILECTB PAIOM OCOOEHHO-
CTel, NPUCYIIUX aHAIU3UPYeMOil MpaBoBoil (opme. X03HCTBEHHbIE 00-
LIECTBA HEMOCPEICTBEHHO BHYTPH CBOEH KiIacCH(UKAIMOHHON TPYIIIBI
noxpaszenatorcs Ha Ase noarpynnsl: OO0 u OJ10; 3A0 u OAO, umymre-
CTBEHHOE I0JI0)KEHHE KOTOPHIX TOXKE PA3IHIHO.

B omimune ot X035MCTBEHHBIX TOBApHILECTB XO3IHCTBEHHbBIE O0IIECTBA
CO3/IAI0TCSI U OCYILECTBISIIOT CBOIO JICSITENBHOCTh B COOTBETCTBHHU C yCTa-
BOM, YTO SIBJISIETCS OCHOBAaHHEM JIsl IPUMEHEHHsI K TIEpBOHAYAIbHOMY Ka-
nuTany oomecTBa, GOPMUPYEMOMY YUPESIUTEIIMH B IMPOIECCE €ro pPeru-
CTpaluK, HAMMEHOBaHHS «yCTaBHBIM KaluTaj», T.e. KallUTal, He0OXO.H-
MOCTb (POPMHPOBAHUS U pa3Mep KOTOPOT'O OIpEAeIeHbl YCTaBOM O0IIecT-
Ba, IPUHATHIM B COOTBETCTBUH C HOPMAaMH IIpaBa.

Kpowme toro, gt OO0 u OO, Takxke Kak U IS XO3SIMCTBEHHBIX TOBa-
PHIIECTB, HE YCTAHOBJIECHBI. MUHIMAJIBHBIC Pa3MeEpPbl YCTABHBIX (DOHMOB,
YTO yKa3bIBaeT Ha BO3MOXKHOCTh (DOPMHUPOBAHUS HA3BaHHOH YacTH UMYIIIe-
CTBa OpraHM3alMd B MHHUMAJIBHO JOIIyCTHUMOM pasMmepe, Harpumep, 10
OenopycCcKuX pyOJei. 3aKperiCHHBIH B 3aKOHOATEIhCTBE MIHHUMATEHBIN
pa3Mep ycTraBHOTO (OH/A KaK XO3SHCTBEHHOTO TOBAapHUINECTBA, TaK U XO-
3SICTBEHHOTO OOIIECTBA, HE MOXKET CITY>KUTh KaKOH-TNO0 MMYIIECTBEHHOM
rapaHTHei /sl KpeIUTOPOB OpraHU3alliM, B CBSI3M C YeM Takas (YHKIHs
ycraBHOro (hoH/a, KaKk rapaHTUi{Has, Ha COBPEMEHHOM JTalle Pa3BUTHS
rpaXkaHCKOTo MpaBa, Kak OTpaciy IMpaBa, y JaHHOTO BHJa UMYIIECTBA Op-
raHu3aluy oTcyTcTBYyeT. BMecte ¢ Tem, HopMeI TlonokeHust o rocyaaper-
BEHHOM pErucTpanuyl He 3allpellaloT ydpeanuTelsiM (OpMUpPOBATH yCTaB-
HBI (OHA OyIyIIero cyObeKTa XO3siCTBOBAHUS B IIOOOM HHOM pa3Mepe,

MIPEBBIIIAIONIEM MHUHUMAaIbHO AonycTuMbiil. HopMmel Ilonoxenust o rocy-
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JApCTBEHHOM PErHCTpPAIliH TAaKKe MPEeoyCMaTpUBAIOT HEOOXOJMMOCTh 3a-
kperiennst B ycraBe OJ]O cyOcuamapHoil OTBETCTBEHHOCTH yUpeAuTeNeit
1o Joyiram of1ecTBa B pa3mepe He MeHee 50 6a30BbIX BETUYMH I BCEX
yupeanTenel B COBOKYIHOCTH. 3aKpeIUICHHE B YCTaBe HA3BaHHOW 00s3aH-
HOCTH Y4YpeIHTeNlel He yBeIM4YMBaeT pa3Mep MMyIecTBa OOIecTBa, HO
CITy’)KUT OTIpEeNIeIEHHON rapaHTHEH BHITIOIHEHUS OOIIECTBOM CBOMX KpPEIH-
TOPCKUX OO0S3aTENBCTB, XOTS OISATH XK€ B JOCTATOYHO MHHHUMAIEHOM JIS
COBPEMEHHOTO YPOBHS IIEH pa3Mepe.

Vupazanenne B [lonoxkeHun o rocympapcTBeHHoW peructparuu 2009 r.
TpeOoBaHus 0 (POPMHUPOBAHUHU YCTABHBIX (POHJOB KaK XO3SHCTBEHHBIX TO-
BapHIIECTB, TAK W HA3BAaHHON TPYIIBI XO3SHCTBEHHBIX OOIIECTB B yCTa-
HOBIICHHBIX MUHHMAJBHBIX pa3Mepax, CIIOCOOHBIX BBIMIOJHSITH TapaHTHIH-
Hy!0 (QyHKIHIO, 00ycIIoBIIeHO nBmkeHneM PecyOmmku bemapych o myTtn
nubepanm3anuy OeIOPYCCKOW SKOHOMUKH, YTO TPEAIIoaraeT yIpoIleHHe
KaK OIOPOKpaTHYECKHX, TaK M SKOHOMHUYECKHX MPOLEAYP PETHUCTpaIiH
CyOBEKTOB XO3SICTBOBAHMS H BBEACHUS MX B IPAXIAHCKHIT 06opoT .

B otiinuue ot OO0 u OO, st 3AO u OAO nopmamu Ilonoxenus o
TOCYApCTBCHHOM PETHCTPaldy YCTaHOBICHBI MUHUMAIBHBIC Pa3Mepshl yc-
TaBHBIX (POHIOB, TTOMISKAINX POPMUPOBAHIIO YIPEAUTEISIMH B IIPOLIECCE
CO3JIaHMsI KOMMEPYECKHUX OpTaHM3aIliil B HA3BaHHBIX MIPAaBOBHIX (hopMax.

Tak, st 3AO MUHUMANBHBII pa3Mep ycTaBHOro ¢onzxa cocrasisier 100

1% Makr 3axperienus B [10M0KEHNH O FOCYIAPCTBEHHOM PETMCTPAINE MUHUMATBHBIX PA3MEPOB yC-
TaBHBIX (DOHIOB MPAKTUYECKU BCEX KOMMEPUYECKM OpraHH3alHil B CyMMe, HE CHOCOOHOIl IpeJoCcTaBUTh
KOHTpareHTaM CyOBeKTOB XO3AHCTBOBaHMS [aKe CaMble HE3HAYUTEbHbIE MMYILIECTBEHHBIE TapaHTHH
BBITIONHEHHS JIOIUKHUKOM CBOMX 00f3aTENbCTB, HECMOTPS HAa €r0 KaXKyIlyIoCs OTPUIATENBHYIO POJIb B
Pa3BUTUM TIPEINPHHUMATENBCKON JEATEIbHOCTH Ha Tepputopuu Pecrybmmku Bemapychk, Bce ke mmeeT
HCKIIIOYUTEITBHO MOJIOKHUTEIBHOE 3HAaUCHNe, KOTOPOE BBIPAXKACTCS B CO3JAHUM MAKCHMAJIBHO yHPOLICH-
HBIX YCIOBHI BBEICHUS CyOBEKTOB XO35HCTBOBAHHS B IPpaXKIaHCKHU 060poT. IIpenocTaBieHHas rpak/ia-
HaMm Benapycu rocy1apcTBoM BO3MOKHOCTb CO3JaHMsl KOMMEPUECKUX OpraHM3aluil IIpy MHHMMAIbHbIX
3aTparax JEHEKHBIX CPEJCTB U BPEMEHM JOJKHA CIIOCOOCTBOBATh AaKTUBU3AIMHU TIPEINPHHUMATETBCKOM
aKTHBHOCTH HACEJICHHs, BOBJICUCHHIO B XO3AHCTBEHHBIH 000POT HaHOOIBIIEr0 KOIMYECTBA SKOHOMHIYE-
CKM aKTUBHOW 4acTH OEIOPYCCKHMX TpaXkiaH, CO3IaHHUIO JONONHUTEIbHBIX PAOOUHX MECT, YBEIHUCHUIO
00BEMOB BBIITyCKaeMON MPOTYKIMH ¥ CHI)KCHUIO HAPY3KU Ha TOCYNApCTBCHHBIN OIOMKET B YaCTH COLHU-
AJIbHBIX BHIIIAT MaJjlo 00ECIIEYEHHOMY HACETIEHHIO.

Bmecte ¢ Tem, HaMuKe BBI3BAaHHON HEOOBIIMM Pa3MEPOM yCTaBHOTO (DOH/A OMACHOCTH TOTEPH OI-
PENENeHHOr0 YacTH MMYIIECTBA KOHTPAreHTaMH MajOOO/KETHBIX CyOBEKTOB XO3AiCTBOBAHHS BIIOJTHE
YKJIaJbIBACTCS B TEOPHUIO TPEIIPHHUMATEIBCKON JEsSTEIbHOCTH M 00YCIIOBICHO €€ PHCKOBBIM XapaKTe-
POM, M3HAYAIIBHO HPEAIIONAraOIIIM BO3MOXXHOCTh YKOHOMUYECKHUX IIOTEPb.
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6a3oBbIx BenuunH, s OAO — 400 6a30BBIX BEIMYHH, ONPEIEISIEMbIX B Oe-
JIOPYCCKHX PYOJISIX UCXO[IS U3 pa3Mepa 0a30BOM BETMYHMHBI, YCTAHOBJICHHO-
TO Ha JICHb, B KOTOPBIN YCTaB MPEACTABISAETCS B PETUCTPUPYIOIIHI OpraH.

YcraBHble (QOHIBI BCeX XO3SMCTBEHHBIX OOIIECTB B YCTAHOBJICHHBIX MX
ycTaBaMH pa3Mepax J0JDKHBI ObITh CpOpMHUPOBAHBI K MOMEHTY I'OCYAApCT-
BEHHOI perucrpanuu opraHusaiuu. Takum o0pa3oM, cOCTaB UMYIIECTBA,
KOTOPOE€ HAXOJMTCSI Y OpraHU3al[lK Ha paBe COOCTBEHHOCTH TOCIE €€ ro-
CyJapCTBEHHOM perucTpanuu, OTpaxeH B €€ yUpeIuTeIbHOM JOKYMEHTE.

Bwmecrte ¢ TEM, Ha 4YTO YKa3bIBAJIOCh BbIIIEC, CTOMMOCTb UMYIIECTBA JIIO-
0011 KOMMEpYECKOH OpraHu3aluy B IPOLECCe €€ ydacTUsl B DKOHOMHYE-
CKOMW JIeSITeNBHOCTH, 10 00IIeMy ITpaBuily, OyJeT yBelMueHa 3a CUeT MpH-
00OpeTeHUs] HEOOXOMUMBIX Il OCYHIECTBICHUS MPEANPUHUMATEIbCKOM
JICATEILHOCTH CPEJICTB IMPOU3BOJICTBA, HHOTO UMYIIECTBA, 32 CUET BBIMYC-
KaeMbIX TOBapOB, MOCTYIAIOUINX Ha PACUETHBINA CUET OpPraHU3alluH JICHEK-
HBIX CPEJICTB B MPOILECCE Peau3alliy MPOU3BOIUMOM IPOTYKIIHH.

ConepkaHue MmpaBa COOCTBEHHOCTH XO3SHCTBEHHBIX OOIIECTB, TAaKKE
KaKk ¥ COJepKaHHe INpaBa COOCTBEHHOCTH XO3SHCTBEHHBIX TOBAPHILECTB,
OTpaHUYCHO OO0SI3aHHOCTHIO 0OIIECTBA 10 BBIILIATE YUPEIUTENIM (y4acT-
HUKaM) YacTH MpPHOBUIM 0OIIecTBa B pa3Mepe, YCTAaHOBICHHOM yCTaBOM
oOIIecTBa WM pemeHneM 00IIero CoOpaHus ero y4acTHHKOB.

Kpome Toro, conepkanue rnpaBa coOCTBEHHOCTH OOILECTBA OTPAHUYCHO
00513aHHOCTBIO OOIIECTBA BBIIIATUTH CYOBEKTY IPa)KJaHCKOTO IpaBa, BbI-
XO/SIIEMY M3 COCTaBa YYacTHHUKOB OOINecTBa, (pakTHUECKYyI0 CTOMMOCTb
€ro JI0OJM B UMYIIECTBE 00IIeCTBa, CPOPMUPOBAHHYIO HA MOMEHT BBIXO/Ia,
1100 BBIAATH UMYIIIECTBO B HATYpE.

Copneprxanue mpaBa COOCTBEHHOCTH OOIIECTBA MOXKET OBITh OTpaHIMYCHO
penierneM o0miero coOpaHusi €ro Y4acTHUKOB, COTJIACHO KOTOPOMY 0O0IIIe-
CTBO MOXKET OBITh OIPaHHYEHO B IMPaBE CAMOCTOSTEIBHOI0, 0€3 pelIeHHs
0011ero codpaHusl y4aCTHUKOB, PaclOpsHKCHUsI, HAIlPUMeEp, HEBHKMMBIM

UMYUIECTBOM, mbo B mpaBe CaMOCTOSTCIIBHOTO COBEPIICHUA CICJIOK Ha
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CyMMY, TIPEBBIIIAIONIYI0 YCTAHOBIECHHYIO OOMMM cOOpaHHEM YYaCTHHKOB
oO1ecrTsa.

Takum 00pa3oM, X035 HCTBEHHBIC OOIIECTBA, TAKKE KaK U XO3SUCTBCH-
HBIC TOBApPHUIIECTBA, SBISAACH (DUKTUBHBIMH CYyOBEKTaMHU T'PaXKITaHCKOTO
mpaBa, (PaKTUYECKH SBISIOTCS M (PUKTUBHBIMUA COOCTBCHHUKAMU UMYIIECT-
Ba, Coiep KaHue IpaBa COOCTBEHHOCTH KOTOPHIX, KAK CAMO CYIIECTBOBAHIE

HCKYCCTBEHHBIX CyOBEKTOB, BCEIIENIO 3aBHCUT OT BOJIM YUIpEIUTEINCH.

3.3. OcoGeHHOCTH CcOep:KAHUS NMPaBa COOCTBEHHOCTH NMPOU3BOJCTBEHHBIX KOONEPaTH-

BOB

[Tpon3BoOACTBEHHBII KOOIEpaTUB, TAaK)Ke Kak M BBIIIE PACCMOTPEHHBIC
IIpaBOBbIe (POPMBI KOMMEPUECKUX OPTAaHU3ALUH, SBIIETCS COOCTBEHHHKOM
HMYILIECTBa, IIEPEJAHHOTO €My YUPEIUTEIAMHI B KaUeCTBE BKJIA/Ia B yCTaB-
HBIN (OHJ, a TaK)Ke MPHOOPETEHHOTO - KOOTIEPATHBOM B IIPOIIECCE OCYIIECT-
BJICHUS NPEANPHHUMATEIILCKON AEITEIBHOCTH.

VYcraBHblil GoHI KoonepaTtnBa (popMHpyeTCsi B IPOM3BOILHOM pa3zMepe
U, CJIEZOBATEIIFHO, MOXET COCTaBIIsITh, Hanmpumep, 50 Oenopycckux pyo-
neii. [Ipu 3TOM, B OTIIMYME OT YCTaBHOTO (pOHIA M MHOTO MMYIIECTBA XO-
3SUCTBEHHBIX TOBApHUIIECTB M OOIIECTB, KOTOPOE PA3AEICHO Ha JOJH, YC-
TaBHBIN ()OH] ¥ HHOE MMYIIECTBO KOOIepaTHBa pa3zieneHo Ha man. OHaKo
JI0JIEBOM COOCTBEHHOCTH YJICHOB KOOIIEpaTHBA Ha €ro MMYIECTBO HE BO3-
HUKAaeT U, CIEJ0BaTeNbHO, JIEJICHHE UMYIIECTBA Ha Mau MMEET YCIOBHOE
3HAYEHHE W MPEAHA3HAYCHO JUIS perilaMeHTaluy 00s13aTelIb,CTBEHHBIX pa-
BOOTHOIICHUH, BO3HUKAIONINX MEXIYy KOOIEPAaTHBOM U €r0 WIEHOM C MO-
MEHTa BHECEHUs [TacBOT'0 B3HOCA.

Ecnu B X0351{CTBEHHBIX TOBapHIECTBAX U 00IIECTBaX, MO 00meMy mpa-
BUIIy, pa3Mep BKJIaJia YUpPEIHUTENsi B €0 YCTaBHbIN (DOHJ MMeeT 3HaYeHUE

IUIA OMPEACIICHUA KOJMYECTBA T'OJIOCOB, NPUHAJICKAIIUX OAHOMY Yy4dacT-
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HUKY, TO pa3Mep mas, BHECEHHOTO B IPOM3BOICTBEHHBIN KOONEpaTHB, Ta-
KOro 3HaueHue He umeer. OJUMH YWICH KOOIMEPaTHBA, M0 00IIeMy paBUIy,
HMEEeT OJMH TOJIOC B TMpoIlecce MPUHATHE pelIeHus oOumM cobpaHuem
YJICHOB KOOIICPATHBA.

B orimume oT pacCMOTpPEHHBIX BBIIIE MPABOBBIX (OPM KOMMEPUECKUX
OpTraHU3aIUi KPEAUTOCIIOCOOHOCTH KOOIEPATHBA B CITy4ae BOSHUKHOBEHHS
JOJITOB, HECMOTPS Ha HE3HAYUTEIBHBIN pa3Mep ycraBHOTO (poHma, moj-
JIEP)KUBAETCSl 0053aHHOCTBIO €r0 YYaCTHHKOB HECTH CyOCHIUApHYIO OT-
BETCTBEHHOCTH 10 JI0JTaM KOOIepaThBa B pa3Mepe, YCTaHOBJICHHOM yCTa-
BOM, HO HE MCHBIIC BEJIMYHHBI MOJIYYCHHOTO TOJIOBOTO JOXOAa B MPOM3-
BOJICTBEHHOM KOOTIEpaTHBE.

Copnepkanne mpaBa COOCTBEHHOCTH aHAIM3HPYEMOU MPaBOBOH (HOPMBI
KOMMepYecKoil opraHuzanuu orpanndeHo Hopmamu ['K u momoxeHusIMH
yCTaBa KOOITIEpaTHBa, B COOTBETCTBHU C KOTOPBIMH, BO-TIEPBEIX, KOOIepa-
THB, 1O 00IIEeMy mpaBuiIy, 00s3aH pacHpenessaTh MOJYyUYEeHHYI0 UM TIpH-
OBUTb MEXK]Ty CBOUMH YYaCTHUKAMH, UTO JIUIIACT HEMOCPEICTBEHHO KOOTIE-
paTHB BO3MOXKHOCTH €€ HCIOJIh30BaHUS BHE PAMOK PEIICHHS, MPHHSITOTO
YYaCTHUKAMH OpPTaHU3aIMH, BO-BTOPHIX, B COOTBETCTBHU C TPEOOBaHUSIMHU
yCTaBa KOOIIEPaTHBa U3 YACTH €T0 MMYIIECTBa MOTYT OBITH CO3IaHbI Helle-
JTUMBIe (OHABI, HCIOIH30BaHNE KOTOPHIX BO3MOXKHO TOJBKO Ha IIENH, OI-
peleNeHHbIe YCTaBOM, T.€. YUPEAUTEISIMH, B-TPEThUX, B Cllydae BBIXOJa
y4acTHUKa U3 COCTaBa KOOIepaThBa KOOTEpPaTUB O053aH BBHILIATHUTH €My
CTOMMOCTh €r0 MaeBOTr0 B3HOCA, ONPEACNECHHYIO Ha JE€Hb MpPEKpalleHHs
YIICHCTBA B KOOIICPATHBE.

VuursiBasg HopMBbl cT. 110 'K, no3Boisionie OTHOCUTb K HCKIIHOYH-
TETHHON KOMITETCHIIMU OOMIeTo coOpaHMs KOOIIepaThBa pelieHHe JIFOOBIX
BOIIPOCOB, CBSI3aHHBIX C €TO0 JIEATEIBHOCTHIO, MOYKHO CJIENaTh BEIBOJ O TOM,
YTO COAEpKaHME MpaBa COOCTBEHHOCTU KOOTIEPaTHBa, B 1IEJIOM, 3aBHCHT OT
PEIICHHsI €0 YYaCTHUKOB, KOTOPBIC MOTYT BBECTH JIFOOBIC OTPAaHHYCHHS 10

HCIOJB30BaHUIO KOOIICPATUBOM CBOCTO UMYIICCTBA.
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B ciyuae nMKBHAanuM MPOW3BOACTBEHHOTO KOOIIEpaTHBA BCE €TI0 UMY-
LIECTBO, OCTaBILIEECs [10CIIE OCYILECTBIEHHS 0053aTEIbHBIX PACUETOB, pac-
MpeAeNsaeTcs MeX /1y ObIBIIMMH YYaCTHUKAMU OpraHU3ally.

VYKka3aHHOE€ MMYIIECTBEHHO IION0XKEHUE KOOMEpaTHBa OTPAXKAET €ro
(DMKTHBHYIO IPABOBYIO IPUPOAY M LIEJIN CO3JaHUS — CHCTEMaTHYECKOE T10-

JIydeHHe IpUOBLIN U €€ pacipeiesieHHe MEeXIY YIaCTHUKaMH.

3.4. OcOGeHHOCTH COJEP/KAHUS MPaBa COOCTBEHHOCTH KPeCThSIHCKUX ((hepMepcKux)

X0351iiCTB

KpectbsiHckoe ((hepMepckoe) X03sICTBO, SBISSICH KOMMEPYECKO# opra-
HU3anueH, o0s1aaeT MpaBoM COOCTBEHHOCTH Ha, MMYILIECTBO, NEPEIaHHOE
el yupeauTeneM (YUpeAWTENsIMH) B KadeCTBE BKJIaJa B YCTaBHBIH (OHI
TIPY CO3JIaHUH OPTaHHU3ALNH, a TAKXKE Ha MMYIIECTBO, TPHOOPETEHHOE Kpe-
CTBSTHCKUM ((pepMepCKUM) XO3SHCTBOM B MPOIIECCE OCYIIECTBICHUS Mpe-
NIPUHUMATEILCKOM 1EATEIbHOCTH.

NmymectBo, Haxopsuieecss B COOCTBEHHOCTH KPECTBSIHCKOTO (epmep-
CKOTO XO3fHCTBa, (POPMUPYETCs 3a CUET BKJIAJOB, BHECEHHBIX yUpeauTe-
JIeM B YCTaBHBIM (DOHI OpTraHM3aINH, 33 CUET JOXOJOB, NMOJYIEHHBIX Kpe-
CTBSIHCKUM ((pepMepcKiM) XO3sIMCTBOM OT peaji3aliy MMPOU3BEICHHONW H
nepepaboTaHHON CEeNbCKOXO3SMCTBEHHON MPOAYKIMH, a TakXe I0XOJOB,
IIOJIYYEHHBIX B IIPOLIECCE OCYLIECTBIEHUSA HMHOM HE 3allpellleHHON Ipen-
NIPUHUMATENBbCKON JIesTeNbHOCTH. VIMyIIecTBO KpecThstHCKOTrO ((hepmep-
CKOTO) XO3SICTBa MOXKET OBITh CPOPMHUPOBAHO 33 CHET UHBIX UCTOYHHKOB,
HE 3aIPeIIeHHBIX ITPAaBOBBIMU HOPMaMH.

VYcraBHbBI QOHA aHATM3UPYEMON KOMMEpUYECKOH opraHu3anuu (GopMu-
pyercsi B MOJHOM 00BEME [0 Hadala roCyJapCTBEHHOW PETHCTpald B
pasmepe, OmpeiensieMOM YYpenuTeseM H, CIIeAOBAaTeIbHO, MOXET OBITH

chopmupoBaH, Hapumep, B pazmepe S50 6enopycckux pyosei. [Ipusenen-
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HBIA TapaMeTp SABJSAETCS CTAaHIAPTHBIM MPAKTUYECKH JUIS BCEX IPAaBOBBIX
(dhopM KOMMepUYEeCKHX OpraHu3anui, 3a uckimoueHueM 3A0 u OAO.

Ha mpaBe COOCTBEHHOCTH Y KPECThSHCKOrO ((pepMepckoro) xo3siicTaa
HE3aBHCUMO OT TOTO (paKTa, 4YTO KOMMEpUecKasi OpraHu3alys B yKa3aHHOM
IpaBOBOM (opme co3maercs, B IEPBYIO OUepe/ib, C IIEIbI0 TPOU3BOACTBA U
peanu3ay CeIbCKOXO3IUCTBEHHON MPOIYKIINHA, MOXKET HAXOJUTHCS JIHO-
00e MMYIIEeCTBO, HE M3BATOC M3 TPaKIaHCKOTO obopora. B wactHOCTH, B
COOTBETCTBHHU ¢ HOpMaMHu cT. 15 3akona Pecriy6nuku benapych ot 18 deB-
passt 1991 1. «O kpecThsiHCKOM ((hepMEPCKOM) X03SICTBE» B PeIAKIIUH 3a-
koHa PecnyOnuku benapyce ot 19 urons 2005 r., y kpecthsirckoro (dep-
MEpCKOT'0) X03s5iCTBa Ha MpaBe COOCTBEHHOCTH MOTYT HAaXOJAUTHCS XO3SIH-
CTBCHHBIC W WHBIC IOCTPOHKH, MEIHOPATHBHEIC M IPYTHE COOPYKEHHUS,
MPOAYKTUBHBIA U Pa0o4mMil CKOT, NTHUIIA, CEITbCKOXO3AHCTBCHHAS W WHAS
TEXHHKa M 000py/OBaHNE, TPAHCIIOPTHBIE CPEICTBA, MHBEHTAPh, MMYIIe-
CTBO YaCTHBIX YHHUTAPHBIX MPEIIPUATHH, CO3JAHHBIX (epMEPCKUM XO3si-
CTBOM, pa3JIMYHbIE HACAXKJICHHUS,. JPYroe HMYIIECTBO, IPHOOPETEHHOE
(epMepCcKUM XO3IHCTBOM B COOTBETCTBHMH C IMPABOBBIMH HOPMaMH, a TaK-
K€ UMYIIeCTBEHHBIC mMpapa. [1o cyTH, HOPMBI yKa3aHHOM CTaTbU JOITyCKa-
IOT BO3MOXKHOCTH TIPHOOpETeHUsT (hepMEepCKHM XO3SHCTBOM B COOCTBEH-
HOCTH JIFO0OTO MMYIIECTBA, HAXOAIIETOCS B TPAXKTAHCKOM O0OOPOTE, UTO
NPUCYIIE PAKTUYECKHA BCEM KOMMEPYECKUM OPTaHU3aLUsAM.

ConeprkaHue mpaBa COOCTBEHHOCTH KpecTbsHCKOro ((epmepckoro) xo-
3qHCTBa OrPaHMYECHO MPAaBOBBHIMH HOPMAaMH, YCTABOM W PELICHHSMH yupe-
auTenst (ydpenureneil), 4To CBOWCTBEHHO INPAKTHYECKHM BCEM KOMMeEpue-
CKHM OPTaHU3AIHAM, SBISIOIAMCS (UKTHBHBIMU CYOBEKTAMH TPAaXKIAHCKO-
TO TIpaBa, CYIIECTBOBAHUE U NIEATEIEHOCTh KOTOPHIX, IO O0IIEMy MpaBUITy,

MOCTaBJICHBI B 3aBUCUMOCTD OT BOJIM OOIIEro COOpaHUs yUpeauTeIIeH.

238



3.5. Oco0eHHOCTH coJep:KaHus NPaBa cOOCTBEHHOCTH HEKOMMepYeCKHX OpraHu3anmii

Kak cnenyer u3 HopMm cT. 46 'K B oTiMune oT KOMMEPYECKUX HEKOM-
MEpYECKHE OpTaHW3alMi CO3JAIOTCS IS JOCTM)KEHHS IIeeH, He CBSA3aH-
HBIX C CHCTEMAaTHYECKUM IIOJydeHHEM MPUOBLIN 1, CIEJ0BATEIbHO, IIpeie-
JIBI UX y4YaCTHS B TPAXKIAHCKOM 000poTe, IO 00IIeMy MpaBUiTy, JIeXKaT BHE
cepsl MPeNPUHUMATENBCKOMN eI TEIbHOCTH.

Hexommepueckue opranmsanuu, corijacHo Hopmam cr. 44 'K, mo o6-
IeMy IpaBMily, UIMEIOT IIPaBO COOCTBEHHOCTH Ha UMYIIIECTBO, NIEPEAaHHOE
UM YUIpEIUTENIIMH, HHBIMH JIMIIAMH, a TakKe NPHOOpPETEHHOE HEKOMMeEp-
YECKUMH OPTaHU3ALUSIMHU IO JIFOOBIM JETUTUMHBIM OCHOBAaHHSAM B IIPOLIEC-
Ce y4JacTHs B TPOKJAHCKOM 000poTe.

HckioueHne COoCTaBISsIIOT YUPEXKICHUSI M TOCYAapCTBEHHbIE 00beIUHe-
HUSI, HA UIMYILECTBO KOTOPBIX BEI[HBIE NTPaBa UMEIOT UX YUPEIUTEIH.

[IpaBo coGCTBEHHOCTH OOJIBIIMHCTBA HEKOMMEPUECKHX OpPraHn3aluii He
00peMEeHeHO MMYIIECTBEHHBIMU IIPAaBaMH HMX Yy4penuTeneil, KOTopble, Iie-
penaB B COOCTBEHHOCTh CO3JaHHOH MMM OpPTaHHM3AILlMH MMYIIECTBO, BKIIIO-
Yas BEIIM, ACHBTM U UMYILIECTBEHHBIC ITPaBa, JIUIIAIOTCS KaK BEIIHBIX, TaK
1 00513aTeJIbCTBEHHBIX NPaB B OTHOIIEHUU TAKOTO UMYIIECTBA U HE MPHOO-
peraroT 00s3aTeIbCTBEHHBIX MPaB B OTHOIICHUH CO3J[@HHOM MMH OpraHu-
3allUd, 4TO OTJIMYAeT MPAaBOBOE IOJ0XKEHUE yupenuTenedl HeKoMMepue-
CKHX OpraHM3aluil OT IPaBOBOIO MOJ0XKEHUS yUpeAUTENIel KOMMEPUECKUX
opranmzanuii. MckimodeHne cocTaBisiOT HEKOMMEPYECKHE OpraHU3alny,
CO3/IaHHBIE B TMPaBOBOI (opMe MOTPEOUTENHCKOTO KOOTIEpaTUBa yUaCTHH-
KM KOTOPOTO HaJeNICHBI 0053aTeIbCTBCHHBIMU NIPaBaMU B OTHOIICHHUHU CO3-
JAHHOM MMU OpraHM3alMu. YKa3aHHOE IPAaBOBOE MOJO0XKEHUE YYaCTHHKOB
MOTPEOUTENHCKOTO KOOIepaTuBa OO0YCIIOBICHO LENSIMH CO3IaHUsI HEKOM-
MEpYECKHX OpraHu3aluii B yKa3aHHOH IIpaBOBOH (opme.

B coOcTBEeHHOCTH HEKOMMEPUYECKHX OpraHU3alni, o o0ImeMy IpaBHiLy,

MOJKET HaXOAWTHCS JIF000e MMYIIECTBO, IPHOOPETEHHOE MO JTFOOBIM JIeTH-
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TUMHBIM OCHOBaHMSAM OT JIOOBIX MCTOYHHKOB. OIpeselIeHHbIE OrpaHuye-
HUA 10 BUAAM UMYHIECTBA, KOTOPOC MOXKET HAXOAUTHCA B COOCTBEHHOCTH
HeKOMMep'—IeCKOﬁ Oopranmn3anuun, 1 UICTOUHUKAM €ro IMOJYyUYCHUSA B 3aBUCH-
MOCTH OT TOW NpaBoBO (pOpMBI, B KOTOPOH OpraHm3aiys co3aaHa, MOTYT
OBITH YCTAHOBIJIEHBI ITPaBOBBIMH HOpMaMH. Tak, HalpuMep, B COOTBETCT-
BUU C HOpMaMmH CT. 24 3aKoHa O MOJUTHYECKHX MAapTHAX IOJIUTHYECKUM
MapTHAM, COI03aM U CO3JaHHBIM MMH OPTaHH3ALUsIM CO CTaTyCOM IOpHIH-
YEeCKOTro JIUIA 3arpeniaeTcs NpsMo KO0 KOCBEHHO MOJydYaTh JCHEKHBIC
CPEJICTBA U MHOE UMYLIECTBO OT HHOCTPAHHBIX TOCYapCTB U OpraHU3aLuii,
MEXAYHAPOAHBIX OpraHW3alyi, HHOCTPAHHBIX TPAXJIaH U JL 0e3 rpaxk-
JIAHCTBA; aHOHMMHBIX JKEPTBOBATEJIEH; rpaXkJaH, He JOCTUIIINX BOCEMHa-
JIaTHIIETHETO BO3pacTa; OpPraHU3aliii CO CTaTyCOM IOPHIMYECKOro JIHIA,
3apEeruCTPUPOBAHHBIM B YCTAHOBJICHHOM IOPSAKE MEHEE 4eM 3a OAWH T'Of
JI0 JTHSI BHECCHUSI MOXEPTBOBAHUS; PEIMTHO3HBIX OPraHM3aluid, a TaKKe
OpraHM3aiuii co CTaTyCOM IOPUANYECKOrO JIHIA, YUPEKASHHBIX PEIUTU03-
HBIMU OpraHu3alUsIMU. YcTaHOBIIEHHBIE OrpaHUYCHUA CBsA3aHBI C HEeo0X0-
JMMOCTBIO CO3[aHUSl IPAaBOBBIX YCJIOBHH, IPEMATCTBYIOMIMX OKAa3aHHIO
(DMHAHCOBOTO M, Kak CJIEICTBHE, IOJMTHYECKOTO BIMSHHS Ha AEATEIIb-
HOCTH OEJIOPYCCKHMX TOJIMTHYECKUX MapTHH M MCXOA NMPOBOAMMBIX B Pec-
mybnmke bemapycs monutnaeckux meponpusatuii. Bmecre ¢ Tem, mo obmre-
My NpaBHIy, HEKOMMEPUECKHE OpraHU3aldyd MOTYT MUMETh Ha IpaBe co0-
CTBEHHOCTH JII000€ UMYII[ECTBO, HEOOXOANMOE JIISl TIOCTHIXKCHUS UX YCTaB-
HBIX [esieil. B cirygae BO3SHHKHOBEHHS CIIOpa pEIIeHHE BOIIPOCa O COOTBET-
CTBHH MMYIIIECTBA, HAXO/SIIETOCSI B COOCTBEHHOCTH HEKOMMEPUYECKOH Op-
TaHU3alMH, €€ YCTaBHBIM IETSIM HOAJIEKHUT PA3pEICHHUIO B CyA€OHOM TO-
psizke.

Copneprxanue npaBa COOCTBEHHOCTH HEKOMMEPYECKHUX OpPraHM3alui U, B
YaCTHOCTH, COJEPIKaHHE TAKOrO MPaBOMOYHS COOCTBEHHHKA, KaK Pacro-
pSDKEHHE, OTPaHUYEHO YCTaBOM KOHKPETHOW HEKOMMEPUYECKOH opraHu3a-

U1, a TakKXKE MpaBOBbBIMU HOpPMaMH, PEryjiMpyromuMn npoucaypy cosaa-
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HUSI, JESITENIbHOCTU U JUKBHIALNA HEKOMMEPYECKHUX OPTaHU3aLUH B COOT-
BETCTBYIOLIMX MPaBOBBIX (hopMax (OOIIECTBEHHbIE OpPraHMU3allu, PEJIUTHU-
O3HBIC OpraHu3anuy, (OHMABL, MPOPECCHOHATIBHBIE COIO3bI, MOJUTUYECKUE
MapTuu).

B ornuune ot umyniecTsa KOMMEPUYECKUX OPraHU3alMi UMYIIECTBO He-
KOMMEpPYECKHUX HE TMOAJECKHUT PACIpPEICICHUI0 MEXIY HX WICHAMH Iaxe
TI0CIIe JINKBUAAIMN OPTaHW3allMy ¥ HANpaBIIETCS HA peallM3aldio e,

3aKpPCIJICHHBIX B YCTAaBE€ OpTraHU3alluu.
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TJIABA 5. IPABO T'OCYJAPCTBEHHOIN COBCTBEHHOCTH

§ 1. IOHATHE, HEJTEBOE HASHAYEHHUE U TIPABOBASL OCHOBA
TOCYJAPCTBEHHOW COBCTBEHHOCTH

CoBpeMeHHBIH COlMaNbHBINA 00pa3 )KU3HHU JII0JCH, UX 0e3yCIIOBHOE 00b-
€IMHEeHNE 0 HAlMOHAIBLHOMY NPH3HAKY B paMKax ONpeelIeHHOW TeppH-
TOPUU C YCTAaHOBJICHHOM Ha HEW CHCTEMOU MOJHTHYECKOTO YIpPABICHUS,
MMEHYeMOH TOCYIapCTBOM, MPEAIoiaraeT CO3JaHre OIpPEIeIIEHHONH COBO-
KYDHOCTH OpraHOB TOCyIapCTBEHHOTO ympapieHHs. Kak mommrudeckas
cHcTeMa YIpaBiieHHUs OOIIECTBOM B IEJIOM, TaK M BXOJIIINE B €€ COCTaB
TOCYAapCTBEHHBIE OPTaHbl C MPUCYIIUMH UM (QYHKIMAMH OOBEKTHBHO HY-
XKIIAIOTCSl B HaJUICKAIEM MaTepHaIbHOM OOECIEUCHUU CBOEH NesTeNIbHO-
CTH, OCYIIECTBIISIEMOM ITPH MTOMOIIN Pa3INYHbIX (PUHAHCOBBIX HMHCTUTYTOB
U WHCTPYMEHTOB, B TOM YHCJIC 32 CUCT JACHE)KHBIX CPEICTB, MMOCTYIAFOIIIX
OT y9acTHs TOCYAapCTBa B 3KOHOMUYECKOH JeATEIFHOCTH B KadeCcTBE MPo-
W3BOJIUTEIS 1 TIPOAABIIA PA3TUIHON MPOAYKIUHU (TOBApOB, paboT, yCIyT).

OcHOBY 3(()EKTHBHOTO OCYIIECTBICHHUS SKOHOMHUYCCKOW JCSITEIBHOCTH
KaK YacTHBIMH CyOBEKTaMH, TaK M T'OCYIAapCTBOM, Ha YTO YKa3bIBaJOCh
BBIIIIE, COCTABJISIET Pa3IMYHOE MMYIIECTBO, XO3SHCTBEHHAs] HKCILTyaTalyst
KOTOPOTO TIO3BOJISIET MPOU3BOANUTE TOBApPHI, PabOTH U YCIYTH, IPHUHOCH-
e HeoOXOIUMBIC TOXOBI B IIPOLIECCE UX PEATM3AAN TPETHUM JIAIAM.

Takum 00pazoMm, TOCYAapcTBO C LENbI0O MAaTEPHATBHOTO OOECIICYCHHUS
CBOEH MyOJIMYHON AEATEIBHOCTH, a 10 CYTH, C IeJIbI0 BBINOIHEHUS (PyHK-
LU TOCYyapCTBEHHOI'0 YNPAaBJICHHs] BBIHYXKIEHO MMETh Ha MpaBe coOCT-
BEHHOCTH MMYIIECTBO, B TOM YHWCIIE M OTHOCSIIEECS K CPEJCTBAM IPOU3-
BoJjcTBa. Tak, cormacHo cmpaBemmBoMy yTBepkaeHuio E.H. A6pamoBoii
«IyOnmgHast COOCTBEHHOCTh — 3TO 0a3a (OpMHPOBaHUS TOCYIAPCTBESHHBIX

JI0X0/10B, 0€3 KOTOPBIX HE BO3MOXHO OCYIIECTBICHHUE ITyOJIMIHO-TIPABOBBI-
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MH 00pa30BaHMAMH HX ITyOITHIHBIX ¢)yHKum71»l°5, K KOTOPBIM B TOM YHUCJIE
OTHOCHTCSI OOSI3aHHOCTh TOCYJapCTBa M0 MAaTCPUATBLHOMY OOECIICUCHHIO
JIMIL, HE CIIOCOOHBIX B CHITy BO3pacTa WM 0OJIE3HH CaMOCTOSTEIbHO o0ec-
MEYMBATh CBOM MHHHMAIBEHO HEOOXOMUMBINH MaTepHANBHBIA JOCTATOK H
WHBIC 0053aHHOCTH, UCIIOJIHEHHE KOTOPBIX COMPSDKEHO C pealu3alueil ro-
CyIapCcTBOM CBOEH conmanbHOW GyHKIMHU. K mumaM, HyKIaromuMcst B co-
LUAJIbHON MOAJEPIKKE, OTHOCSATCS MHBAIMIbI, IEHCUOHEPHI 110 BO3pAacCTy,
HECOBEPIIIEHHOJETHHE, OCTaBIIKMecs Oe3 IMOMEeUeHUs POAUTENCH, MaTepH,
BOCIIUTHIBAIOINME JIETEH B BO3pacTe JO TpeX JieT 6e3 yJacTus oTia, U apy-
TU€ aHAJIOTUYHbIE KATerOpUHU rpaKJaaH ¢ HU3KUM YPOBHEM J10X00B. Haps-
JIy ¢ OOSI3aHHOCTBIO 0 TICHCHOHHOMY OOECIICYCHUIO Ha TOCYJapCTBO BO3-
JIO)KeHa 00S3aHHOCTH TI0 0053aTETFHOMY TOCYTAPCTBEHHOMY CTPaXOBaHHIO
JKU3HU U 370pPOBbsI OTAEIBHBIX KaTErOpUi JIML, K KOTOPBIM OTHOCSTCS BO-
E€HHOCITy>Kalue, COTPYAHUKN MPOKYypaTyphl, noapasaenenuid MBJl u npy-
THE JIUTA.

OTxenbHBIC BUBI MMYIECTBA HMPUHAIICKAT HA MpaBe COOCTBEHHOCTH
TrOCYJIapCTBY MO COOOpPaKCHUSM OOIIECTBCHHOM IOJIB3BI M HALIMOHAIBHOM
Oe3omacHOCTA. B 9acTHOCTH, B cOOTBETCTBHMHU ¢ HOpMamu cT. 13 KoncTH-
TYIAH, B UCKIIOYUTETHHON COOCTBEHHOCTH TOCyIapCcTBA HAXOAITCS HEIpa,
BOJIBI, Jieca, B COOCTBEHHOCTH T'OCYJapCcTBAa HAXOMIATCS 3€MIIH CEIbCKOXO-
35CTBEHHOT0 Ha3HAaueHHUs. B kauecTBe MpUYMHBI, MOCITY>KUBILIEH 3aKper-
JICHUIO OMpPENIeJICHHOTO MMYIIeCTBa Ha TpaBe COOCTBEHHOCTH HCKITIOYH-
TEJIBHO 3a TOCYAapCTBOM, HOpMamu cT. 1 3akoHa PecrybOnuku Benapychk ot
15 wmrong 2010 1. «O6 00beKTax, HAXOAAMIUXCS TOJIBKO B COOCTBEHHOCTH
rocyAapcTBa, W BHUJAX JAEATEIbHOCTU, HA OCYLIECTBJIEHHUE KOTOPBIX pac-
MIPOCTPAHSETCS HCKIIOYUTEIEHOE TPAaBO TOCYAApCTBa» Ha3BaHa HEOOXO-
JUMOCTD 3aIIUTHI TOCYJaPCTBEHHBIX HHTEPECOB B IIENIAX 00€CIIEYeHUS Tep-

pUTOpPUANIBHON LENOCTHOCTU TIOCYNapCTBa, HALMOHAIBHOM, 3KOHOMHUYE-

195 Tpasknanckoe npaso: Yue6.: B 3-x T. / Tlox pen. AL Cepreesa. — M.: TK Ben6n, 2008. — T. 1. — C.
712.
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CKOM W dHEpreTUIeckol 0e30MmacHOCTH, COMMATLHON 3alUIEHHOCTH Hace-
JIGHUsI, OXpaHbl OKPY’)KaloIeH cpellbl U palMOHAJIbHOTO HMCIIOJIb30BaHUS
IPUPOAHBIX PECYPCOB, COXPAaHEHUSI UCTOPUKO-KYJIBTYPHOI'O U TYXOBHOI'O
HACIIC/HS.

HeobxoauMocTh MPUHAUICHKHOCTH OTIPEIEIICHHOTO MMYIIIECTBA Ha Ipa-
Be COOCTBEHHOCTH HETIOCPEICTBEHHO T'OCYJApCTBY TaKXKE MOXET OBITH
00yCIIOBNICHAa ¥ WHBIMHU IIPUYWHAMH, HE CBSI3aHHBIMH C SKOHOMHYECKOH I1e-
J1eCO00Pa3HOCTHIO, HAIIMOHAIBHONH M OOIIECTBEHHOW OE30MacCHOCTHIO HIIH
MOTPEOHOCTHIO B MAaTePHAIHHOM 00CCICUCHHH TOCYAaPCTBEHHON EsATEIb-
HOocTH. Hao0opoT, MpHHAIICIKHOCTE HEKOTOPOTO HMYINECTBA HA IPaBe
COOCTBEHHOCTH TOCY/IapPCTBY MOXKET OBITH CONPSDKECHA HE C JOXOJaMHU, a C
pacxozamMu Ha cofiepKaHie U 00CTYKIUBaHUE TAKOTO AMYIIIECTBA.

Tak, B COOCTBEHHOCTH TOCYAapCTBa MOTYT HAXOIUTHCS UCTOPUKO-KYITb-
TypHBIE IICHHOCTH, MTOZICp KaHNe KOTOPBIX B HA/IJIC)KAIIEM COCTOSHIH OCY-
LIECTBIISIETCS] 332 CUET CPENCTB IOCYJapCTBEHHOTO OIO/KETa, roCyJapcTBO
Ha TpaBe COOCTBEHHOCTH COJIEPIKHUT 3aMIOBEIHUKH, 3aKa3HUKH, UHBIC MPU-
pOIHBIE OOBEKTHI, YTO IO3BOJISIET COXPAHATH OKPYKAIOIIYIO IPUPOIHYIO
cpemy, NOIepKUBATh BOCIIPOU3BOCTBO TOMYJISAIUN PEIKUX KIUBOTHBIX. B
COOCTBEHHOCTH U, KaK CIIEACTBHE, Ha COEPKAaHUN TOCYJapCTBa HAXOIATCS
yupexaenns o0pa3oBaHHs, oOecneunBaromiie MOIYYCHHE OO0pa3oBaHHA
pa3iiMyHOr0 YpPOBHS, YUYPEKIACHUA 3APAaBOOXPAHEHUA, NECTCKUE HOLIKOJIb-
HBIE YUPEKICHUS, YUPEKICHNUS HAYKH, KYJIbTYphl U JIpyrue aHaJIOTrHuYHbIC
opraHu3anuy. B meisix BeIMOMHEHHS (YHKIIMH OXpaHbI rOCYAapCTBEHHBIX
TpaHUIl ¥ TOAJICPKAHHUS BHYTPEHHETO MPABOIMOPSAKA TOCYAAPCTBO BEHIHY-
JKJIEHO MMETh Ha MpaBe COOCTBEHHOCTH MMYIIECTBO BOOPY)KCHHBIX CHIJI H
BHYTPEHHHX BOWCK, a TaK)Ke MMYIIECTBEHHBIE KOMIUICKCHI, IIPON3BOISIITIEC
CTPEIIKOBOE OpPYXKHE M COOTBETCTBYIOILYIO BOCHHYIO TeXHHKY. B coOct-
BCHHOCTHU rocygapCcTtBa HaxOoIATCsA O6’BCKTBI €CTECTBEHHBIX MOHOITOJIUH u,
B YaCTHOCTH, JKEJIC3HBIC JOPOTH, CIUHBIC YHEPIOCETU U JAPYroe aHaJOrHy-

HOC UMYIIECTBO, PA3JICTICHUEC KOTOPOI'0 Ha OTACIILHBIC 00BEKTEI U nepega-
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Ya B YaCTHYIO COOCTBEHHOCTh MOXKET NPHUBECTH K JECTAOMIM3ALUK COLH-
IbHOI 00CTaHOBKM Ha rOCYAapCTBEHHOW TEPPUTOPHH, K MepedosiM B pa-
00oTe TpaHCHOpTa, CBS3M, CHUCTEMBl JHEPrOCHAOXEHUs, MOJpa3/eieHun
MuHHCTEpCTBa N0 YpE3BBIYAHHBIM CHUTYalMsIM M APYIUX CHEUUaIH3HPO-
BaHHBIX CITYXO0 ¥ MTOJIpa3IeIICHUIA.

HeszaBucumo oT 00I1€CTBEHHO-KOHOMUYECKOH (hOpMaluy, B IEPHOA
Pa3BUTHSL KOTOPOH CYIIECTBYET TOCYAapCTBO, (pOpMBI TOCYNapCTBEHHOTO
YCTPOHCTBA U MOJIUTUYIECKOTO PeXXUMa, BRIOPAHHOTO HAPOJOM, IIPOKUBAIO-
MM Ha TOCYJapCTBEHHON TEPpPUTOPHH, JII000€ TOCyJapcTBO BO BCE Bpe-
MEHa HMMEJIO B COOCTBEHHOCTH pPa3jM4HbIe BHUIbl MMYIIECTBA, BKJIIOYAs
3eMIII0, €€ HeJIpa U ApPYroe HeJBIXKUMOE U JBHXKHMOE MUMyIecTBo. B on-
peleNeHHbIe ICTOPHYIECKUE TTEPUOBI TOCYIapCTBEHHOTO Pa3BUTHS B COO-
CTBEHHOCTH I'OCYAapcTBa HaXOIWINCH Jroau (pabsl B apeBHeM Pume, kpe-
TIOCTHBIE KPECThSIHE B TOPEBOJIIOIMOHHON Poccum).

Bwmecte ¢ TeM, ciemyer OTMETHTB, UTO JIOJISI TOCYAapCTBEHHOH coOCT-
BEHHOCTH B 00IIelf Macce MMYIECTBA, HAXOJSIIErocsl Ha rocynapCcTBEH-
HOW TEpPPUTOPHH, & TAKXKE BU/IBI UMYILIECTBA, KOTOPBIE MOTYT HAaXOJIUTHCS B
UCKJIIOYHATENIbHOH COOCTBEHHOCTH TOCYIapcTBa M, CIIEA0BATEIBLHO, HE MO-
T'YT OBITH NIEPENAHbI B YACTHYIO COOCTBEHHOCTD, 3aBUCST OT YCTaHOBJIEHHO-
TO B TOCYIapCTBE ITOJIUTUIECKOTO PEKMMa, BEIOPAHHOTO Kypca MOJIUTHYE-
CKOI'0 pa3BUTHA U OT COOTBETCTBYIOMINX IMOJUTUYIECCKOMY PEKUMY U ITOJIN-
TUYECKOMY KypCy HampaBIE€HHI 3KOHOMHUYECKOTO Pa3BUTHSA IOCyIapCTBa.
[Tpu 5TOM SKOHOMHYECKOE Pa3BUTHE B TOM YHCJIE 3aBUCHUT U OT TEX LieNeH,
KOTOPBIE CTOST IEPE] TOCYAaPCTBOM B KOHKPETHBINH HCTOPUYECKHH EPHO/
€ro CyIIECTBOBAHHUS.

3aBHCHMOCTh O0BEMa M COCTaBa TOCYIapCTBCHHOW COOCTBEHHOCTH B
HUMYIIECTBE, HAXOAIEMCS Ha rOCY/IApCTBEHHON TEPPUTOPUH, OT YCTAHOB-
JICHHOTO B TOCYAapCTBE MOJUTHYECKOTO peXMMa M BBIOPAHHOTO Kypca
SKOHOMHUECKOTO Pa3BUTHUS XOPOILIO mpociexusarorca Ha npumepe CCCP

U BXOJAIIHUX B €0 COCTaB pecr[y6mn<, CTaBIIMX BIIOCJICACTBHU IIOJIUTHUYC-
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CKH HE3aBHCHMBIMH, CaMOCTOSTEIFHBIMH TOCYIapCTBAMH, O0JIaTafONIMH
HE TOJBKO MOJIMTHYECKUM CYBEPEHHUTETOM, HO U CAMOCTOSITEIIBHBIMH 3KO-
HOMHKaMH, TIOJyYUBIIUMH CBOE MIEPBOHAYATILHOE PA3BUTHE BHE PaMOK HH-
Terpaluy ¢ 5KOHOMUKAMU COTPEAETbHBIX TOCYIapCTB.

Kax uzBectHo, CCCP BO3HHK B pe3yjbTare MOJIUTHYECKOTO NEPEBOPOTA
B OKTs10pe 1917 roga u mocnenyromei rpaKIaHCKON BOWHEBL, B pE3yJIbTaTe
mo0enpl B KOTOPOil HOBOW TrOCyIapCTBEHHOHN BIACTBIO OBUT OOBSBICH IIO-
JUTHYECKUHA Kypc Ha IOCTPOCHUE COIATIN3Ma U MOCIEAYIOMNI epexos K
KOMMYHHUCTHYECKOMY OOIIIECTBEHHOMY CTPOIO.

B pamkax NBMXKCHHS 10 HAMEUYEHHOMY IOJUTHYCCKOMY Kypcy ObLia
IIPOBEICHA HKCOPONpPHALUs CPEACTB IMPOU3BOJACTBA, 3€MENb, JIECOB, HENP,
HAXOJAIINXCS B YaCTHOW COOCTBEHHOCTH, M CO3/IaH €OUHEBIN (DOHI Tocy-
JApCTBEHHOTO WMYIIECTBA, YTO CIIOCOOCTBOBAJIO TOJHOM IEHTPaTU3AIIH
SKOHOMUYECKOW JESTeIbHOCTH, OCYILECTBISEMOW Ha TrOCYJapCTBEHHOU
TEPPUTOPHH, ¥ TOTATHHOMY KOHTPOJIIO 32 JINI[AMH, €€ OCYIIECTRISIOMINMH.
Bce cpenctBa mpou3sBOACTBA, OT FUFAHTOB MPOMBIIIJIEHHOCTH JIO MEJKUX
KPECTBSHCKUX XO3SICTB, OBLUTH IIepeiaHbl B COOCTBEHHOCTh TOCYIapCTBa, a
gacTHas TpEANPHHUMATCIBCKAsS WHHUIMATHBA 3alperlaach O] CTPaxoM
MIPUMEHEHHUS Mep YTOJIOBHOH OTBETCTBEHHOCTH. B 3akoHOJaTennhcTBE OT-
CYTCTBOBAJIO CaMO TOHSTHE «YacTHAasi COOCTBEHHOCTH». VMIMyIiecTBo, mpa-
BO COOCTBEHHOCTH TpakJJaH Ha KOTOPOE JOIyCKAIOCh, UMEHOBAJIOCH JIMY-
HBIM, YTO YKa3blBaJIO Ha €ro NpeJHa3HaueHHe JUIs yJOBJICTBOPEHUS Y-
HBIX, CCMCHHBIX ¥ MHBIX aHAJIOTUYHBIX OBITOBBIX HYXKI COOCTBCHHUKOB.

Jaxxe B TOT HEOOIBIION BPEMEHHOM Tepro/, Koraa Ha Teppuropun Co-
BeTcKoi Poccuu mpoBOIMIIachk B KI3Hb HOBAsI IKOHOMHUYECKAS TTOJIUTHKA —
HOIT (1921 r. — xorer; 20-x Havanmo 30-x rT. XX Beka)), U IOMYCKAJIOCh
yJacTHe B SKOHOMHKE YacTHOTO KaluTaja, TOCYAAapCTBO OCYIIECTBIISIIO
TOTAJILHBIA KOHTPOJIb 32 JNEATENBHOCTHIO YAaCTHBIX MpEeANpUHUMATENEH,
YTO YKa3bIBaeT Ha CUJIBHEHINYIO LIEHTPAIHU3ALUIO YIIPABICHUS BCEMH JKO-

HOMHUYECKUMU MPOLCCCaMU. TaK, MPUMEHUTECIIBHO K YYaCTUIO 4YaCTHOI'O
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KaluTajla B TOCYHAapCTBeHHOW »KoHOMEKe B mepuon HOIla B.U. Jlenwn
nucai: «Topryii, HaKuBaics, Mbl 3T0 TeOe MO3BOIMM, HO BTOPOE MOATIHEM
TBOHO O6H3aHHOCTb 6I>ITI) YCCTHBIM, JaBaTb IMPaBAWBLIC U aKKYPATHBIC OT-
YeThl, CYUTATHCS HE TOJBEKO ¢ OYKBOM, HO M C JAyXOM HaIllero, KOMMYHHU-
CTHYECKOTO 3aKOHOIATENhCTBA, HE JOIMYCKATh HU TEHH OTCTYIUICHHUS OT
HAIIMX 3aKOHOB, — BOT KAaKOBa JIOJDKHA OBITH OCHOBHAA 3amoBenbs HKIOcta
B OTHOIICHHH HA1TO»' .

Taxum 00pazoM, ¢ MOMEHTa CBOETO CO3JaHHS M 10 KoHIa 80-x rozoB
XX Beka B CCCP 3akoHomarenbHo, Ha ypoBHe Konctutyuun CCCP, 6110
3aKpEIUICHO MPaBO TOCYIAAPCTBEHHOW COOCTBEHHOCTH Ha CPEJICTBA MPOM3-
BOJICTBA, YTO B MPHHIIUIEC UCKITIOYAO0 BO3MOXXHOCTh OCYIICCTBICHHUS Ya-
CTHOH MPEeANPUHNMATEIHCKOHN TEATSIEHOCTH.

3akperutenssiii B Korcrurymun CCCP moaxon moMTHIeCKON BIIACTH K
MpaBy COOCTBEHHOCTH OBLI O0YCJIOBIIEH, IO HAIIIEeMy MHEHHIO, BO-TIEPBBIX,
rOCyJIapCTBEHHON WJIE0JIOTHEH, ONpaB/bIBAIOIIEH HACMIHLCTBEHHYIO CMEHY
BiaacTH B OKkTs0pe 1917 r. HEOOXOIMMOCTBIO OCBOOOXKICHUS HAapoaa OT
THETa AKCIUTyaTUPYIOMIEro Kiacca, MPeJOCTaBICHHS HApOIy IOJIHOW KO-
HOMHYECKOH CBOOOMBI, OCYIIECTBIIEMON HA YCIOBUAX MOIUTHYCCKOTO H
SKOHOMHYECKOTO PABEHCTBA T'OCIIOJICTBYIOMINX B TO BpeMs KIaccoB pado-
YHX W KPECThSH, a, BO-BTOPBIX, XKelaHueM mnonutudeckoit Baactu CCCP
OCYIIECTBIISATh MOJHBIH KOHTPOJIb KaK 32 FOCYAapPCTBEHHBIMH (DHAHCOBbI-
MU TTIOTOKaMH, TaK ¥ 3a OJaroCOCTOSTHUEM TPaKiaH, HE JIOMYCKasl €ro pocTa
B HCOOOCHOBAaHHO OOJIBIINX, IT0 MHEHHIO MPABSIICH MapTHH, Ipeeiax.

OCHOBO# COBETCKOM MOJUTHYESCKON MAIIMHBI ObLIa CHCTEMa TOCYIapCT-
BEHHOTO paclpelelieHHs MaTepHalbHBIX OJlar Ha ()OHE TOTAIBHOTO Ie(u-
[UTa TPOTYKTOB MMUTAHUS W TOBAPOB HAPOJHOTO MOTPEOIICHUS, UTO TT03BO-
JISJI0 ¢ TIOMOIIIBIO BCEBO3MOXKHBIX pacIpeleuTeNell moonpaTh Hanboee
MPEJaHHbIX ey KOMMYHH3Ma IPaXkaaH, JepKaTh OCHOBHYIO Maccy Hace-

JICHHS B YKOHOMHYECKOM 3aBHCHMOCTH OT BIIACTEH BCEX ypOBHeﬁ, BJIa-

19 Jlennu B.W. TTonn. cobp. cou. — T. 44, — C. 399-400.
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JEFOIINX CHCTEMOI 3KOHOMHUYECKOTO PacHpeAeeHNs, TOTHOCTBIO MOAIH-
HUB BOJIIO TPayK/aH LEJIH NMPHOOpPETeHHs B COOCTBEHHOCTh HEIOCTYITHBIX
JUIsl CBOOOZHOTO MPHOOPETEHUs] TOBApOB OBITOBOTO Ha3HaueHUs (TEIEBHU-
30pOB, CTHPAIBHBIX MAIUH, MOTOIIUKIIOB, aBTOMOOMIICH, a BO MHOTHUX, OT-
JAICHHBIX OT TOJIUTUYECKOro IIEHTPa paiOHax, W IPOIYKTOB ITUTAHUS).
YkazaHHOE 3aBUCHMOE OT TOCYAAapCTBEHHOW BJIACTH YKOHOMHYECKOE IT0-
noxernne rpaxgad CCCP momkHO OBIIO OTBIEKATh MX CO3HAHHE OT (ak-
TUYCCKN YIIEMJICHHBIX MOJUTUYCCKUX IIpaB, CHOCO6CTBOBaHO YCUIICHUTIO
ABTOPUTETA BJIACTU B CIyYac BBIACICHUA KaXKIOMY KOHKPETHOMY YCIOBEKY
WIA OTICIBHO B3ATOW CEMbE KAaKHUX-THOO MaTepPHaJIbHBIX OJiar, CIYXKHIIO
LIEJIA TIPOTIaraH bl 3a00ThI COBETCKOM BJIACTH O TPYASIIUXCS TpaKIaHaX
CCCP.

OnmcanHas YKOHOMHYECKasi CUCTEMa, BKITFOYAsl IIPaBO COOCTBEHHOCTH B
OOBEKTHBHOM CMEICTIE, T.€. KaK COBOKYIHOCTH IPABOBBIX HOPM, JIETajH-
3YIOIIUX TOJUTHYECKYI0 BOJIO pykoBojsiiei Bepxymku CCCP, cooTBer-
CTBOBaJIa AYyXY TOTaJIUTapu3Ma, KOTOPbIM 6I>IJ'IO MPOHU3AHO MOJUTUYECKOEC
yIIpaBJIeHUE COBETCKOTO T'OCYAapCTBa, CIIOCOOCTBOBAIA TIOJIHOW [IEHTPAIU-
3alli¥ YIPaBIICHUS ¥ OCYIIECTBICHUIO TOTAIFHOT'O KOHTPOIISA KaK HaJl SKO-
HOMHYECKOH, TaK W, IIOCPEICTBOM MAaTEepPHalbHOTO pacCIpeieieHus, Hal
MIOJINTUYECKON CUCTEMON rOCy1apCTBa.

ITocne pacnana CCCP u o0pa3oBaHHs Ha OCHOBE BXOJSIIUX B €0 CO-
CTaB peciyOINK CaMOCTOSTENbHBIX TOCYAAPCTB, B UUCJIO KOTOPHIX BOIIJIA U
Pecnyonuka benapych, MOMUTHYSCKUE BIACTHA MPAKTUYECKH BCEX HOBBIX
rOCyTapCTBEHHBIX 00pa30BaHUM BCTAIH HA MTyTh JEMOKPATHYECKUX IIPEO0-
pa3oBaHUH MOJUTUYECKON CHCTEMBl W M30pad KalUTAIUCTHICCKUN ITyTh
pa3BuTHs 3KOHOMUKHU. [locieqanii, B CBOIO OYepenb, MPEAToiaraeT 3aKo-
HOJIATEJIbHOE YCTAHOBJICGHHE IPaBa YaCTHOW COOCTBEHHOCTH NMPAKTUUECKH
Ha J000# BHJ MMYILECTBA, BKJIIOYAs CPEACTBA IPOU3BOJICTBA, CBOOOIY
OCYIIECTBJICHUSI YaCTHOM NPEINPHHUMATENBCKON AEATEIbHOCTH, CBOOOTY

NOJIYUCHHUS NOXOA0B, HE OTPaHUYCHHBIX PA3MEPOM, U PACHOPSKECHUST UMU,
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BO3MOXKHOCTh HalilMa YacCTHBIMH CyOBEKTaMH XO3AHCTBOBAHUS PabOTHH-
KOB, Mepe/iayy B YaCTHYIO COOCTBEHHOCTh YaCTH IOCYIaPCTBEHHBIX IPOU3-
BOJICTBEHHBIX ()OHIOB B MpOIecce NMPHUBATH3ALMH, IPEANoNaraeT npegoc-
TaBJIeHHE CyObeKTaM 4acTHOH (OpMBI COOCTBEHHOCTH MHBIE SKOHOMHUYE-
CKHE BO3MOXKHOCTH, KOTOpbIe Oblin 1oz 3anperom B CCCP.

HeobxonuMo OTMETHTH ele OJHO Ba)KHOE IMpEeIHA3HAUYCHUE TOTAIBHOMN
HeHTpaiIm3aun rocynapcrseHHoi sxoHoMukn CCCP, B pamkax KOTOpoi
MIPOMBIIUIEHHOCTh OblIa OpraHM30BaHa TaKUM 00pa3oM, 4To OBl HHM OJHA
pecrryOnuka, Bxonusmas B coctaB CCCP, He pacmionaraia UMyIIeCTBEHHbI-
MH KOMIUIEKCaMH C 3aKOHYEHHBIM IIPOM3BOJICTBEHHBIM LIUKIOM. Takoe mo-
JIO)KEHHE, KOrJla MPOW3BOACTBO KOHKPETHOTO MPOAYKTa OCYIIECTBILSUIOCH
TIOATAITHO, Ha TeppHTOpUIX pasnudHbIX pecryommk CCCP Ha ocHOBE critb-
HeWIIeil MHOTOYPOBHEBOM KOOIIEpaIliK MIPOU3BOCTBEHHBIX IIUKIIOB, TEPPHU-
TOPUATBHO Pa300IICHHBIX CYOBEKTOB XO3SMCTBOBAHUS CTIOCOOCTBOBAJIO YK-
perutenuto nonutrdeckoro enuHcTBa CCCP, s5KOHOMUYECKH MpeceKato Jio-
OYyI0 MOTBITKY BBIXO/Ia U3 COCTABA €MHOW MOJUTHYCCKON M SKOHOMUYECKOU
CHCTEMBI.

CrencraueM riry0OKOH 3KOHOMHYECKOH KOOIIEpAIlMi MPOMBIIICHHOCTH
CCCP 0bu1 MacmTaOHBIN KPU3HC SKOHOMEK BCEX 0€3 MCKIIFOUEHHUS COI03-
HBIX PECIyONIMK, CTaBIIMX Ha IIyTh CAMOCTOSITEIBHOTO Pa3BUTHS, YTO CIy-
JKUT MNOATBEPKIACHHUCM HAIIEro BbIBOJA O IIPEAHA3HAYCHUHW 3JSKOHOMMU-
yeckoit koonepauuu, cyuiectsoBaniueii B CCCP, B kauecTBe cpesCTBa yK-
perIeHUs! MOJIUTHYECKOTO €ANHCTBA MHOTOHAIIMOHATIBHOTO TOCY 1apCTBa.

Oo61mas sxoHOMHYecKast cBo00/a, BKIIIOYast o0lIiee J03BOJICHUE HMETh Ha
IIpaBe YaCTHOM COOCTBEHHOCTH MPAKTHYECKH JIFO00E MMYIIECTBO, YTO UM-
MaHEHTHO JEMOKPAaTHYECKOMY ITyTH ITOJIMTHYECKOTO Pa3BUTHA, B KaKIAOM
OTJEJBHO B3ATOM JIEMOKPAaTHYECKOM TOCYJapCTBE MOXKET OBITh OrpaHHye-
Ha B TOHM CTENEHH, B KOTOPOH 3TO HEOOXOAMMO i obecreueHus o0ImecT-
BEHHBIX WHTEPECOB, BKIIOYAs WHTEPECHl HAIMOHAIBHOM, HPOJOBOJIBCT-

BEHHOH, SKOHOMHYECKOH, SKOJOTHUECKOM U T.IT. 0€30MaCHOCTH.
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Tak, Hanpumep, kak B Poccuiickoit @eneparym, Tak u B PecmyOnmke
benapych ¢ momenta pacmaga CCCP B3sT Kypc Ha OCTpOEHHE AEMOKpa-
THUYECKOTO OOIIECTBA C Pa3BUTON PHIHOYHOW SKOHOMHKOM, MPU3HAHBI Kak
rOCYAapCTBEHHasI, TaK M YacTHasi COOCTBEHHOCTh, Ha ypoBHe KoHcTHTYyIMH
3aKperieHa UX paBHas 3alllUTa U HEIPUKOCHOBEHHOCTb, UTO YKa3bIBaeT Ha
HaJIM4Me B JIByX TOCYIAapCTBAaX PaBHBIX YKOHOMHYECKHX BO3MOXKHOCTEH, B
TOM 4YHCIE€ W B MpOLEcce MPUOOPETEHHWS B YAacTHYI COOCTBEHHOCTD
CPEICTB IIPOU3BOJICTBA.

Opnako B PecniyOiuke benapych pelHOYHAs SKOHOMHKA OOBSABICHA CO-
LUAJILHO OPUEHTHUPOBAHHOMN, YTO MpeIoaraeT 3HauuTeIbHble FOCy1apCT-
BEHHBIE PacXo/Ibl HAa COLMAIBHYIO MOJJIEPKKY Maio 00ECIICUeHHBIX CIIOEB
0eIopyCcCKOr0 HACENEeHUs! M, KaK CJIEJCTBHUE, TOBBIIICHHBIE TOTPEOHOCTH
rocyaapcTsa B (PHHAHCHPOBAHUH CBOEH JEATEIFHOCTH.

B stoi1 cBs3u B benapycu, B otinuune ot Poccutickoit denepanun, oc-
HOBHasd A0JII IMMPOMBINUICHHBIX HMPOU3BOACTB HAXOJIWUTCA HaA IIpaBe cobcT-
BEHHOCTH y TOCYAapcTBa W HE paccMaTpuBallaCh B KauyecTBE OOBEKTOB
MIPUBATH3AIMN TOCYIapCTBEHHON COOCTBEHHOCTH, T.€. €€ Iepeayn B 4acT-
HYI0 COOCTBEHHOCTh B COOTBETCTBHHM C HOpPMaMH CIICLHAIBHOTO 3aKOHa.
Jlaxe Te OOBEKTHI rOCYJapCTBEHHOW COOCTBEHHOCTH, KOTOPBIE, C TOYKH
3peHHs T'PakJAaHCKOIO IpaBa, IOPUIMYECKH CUMTAIOTCS NPHUBATU3UPOBAH-
HbIMHU, T.C. ICPCAAHHBIMU B YaCTHYIO COOCTBEHHOCTh IOCPEACTBOM aKIIHUO-
HUpOBaHMs (CO3IaHUsI OTKPBITHIX AKI[MOHEPHBIX OOLIECTB Ha 0a3e rocy-
JapCTBEHHOTO MMYILECTBA), O CYTH, (PaKTHUIECKH HAXOMAATCS B TOCYAApCT-
BEHHOM YIPaBJICHHH BCJICACTBHE IPEOOJIaIAlOIEero Tocy apCTBEHHOTO
y4acTus B UX YCTaBHBIX (DOHAAX.

B Poccwuiickoit @eneparm, Hao00poT, B 90-x romax XX Beka Mpolnia
MaccoBasi MPUBATH3AIMS TOCYJapCTBEHHOTO UMYIIECTBa, B Pe3yIbTaTe KO-
TOPO# 'MI'aHTBl POCCHHCKOW MHAYCTPUHU TEPEIUIM B YacTHYI COOCTBEH-
HOCTb IO CYIIECTBEHHO 3aHMKECHHBIM LI€HaM, 4TO, OJHAKO, HE MOBJIEKJIO 32

coboii HuU YBCJIMYCHUA POCTaA 01ar0COCTOSIHUS pOCCHﬁCKOFO HapoJa, HU
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KaKoOTo-TM00 CYIIECTBEHHOTO IOMOJIHEHUS TOCYAapCTBEHHON Kas3HBI (H-
HAHCOBBIMHU pecypcaMu. Takum oOpa3oMm, 1ieH IPUBATU3ALUN [OCYAaPCT-
BeHHOM cobcTBeHHOCTH B Poccuiickoii denepaliiu JOCTUTHYThI HE OBLIH.

B nacrosmee Bpems mpomeanryro B Poccun nmpuBaTH3aLUI0 Ha3bIBAIOT
«TpabuTeNbCKOI», Yero yaanock m3dexarb B PecmyOnmke Bemapyce. Ilo
muernro F0.K. ToncToro, «B X01e MpOBENCHUS IPUBATU3AINH OBLIH JIOITY-
IICHBI CePhE3HBIC MTPOCUETHI M MPSMBIE 3JI0YTOTPEOICHHUS, YTO BBIHYKACHBI
TIPU3HABATH JaKe CAMBIC PEBHOCTHBIE €€ CTOPOHHHKI .

B otimmume ot Poccuiickoit denepanuu, Pecniybnnka benapycs Toapko B
2009 r. oObsiBIIIA O JTHOCpATM3AIUN CBOCH SKOHOMUKH, KOTOpas, Kak W
poccuiickasi, ¢ MOMeHTa oOpa3zoBanust Ha Teppuropun ObiBieir BCCP ca-
MOCTOSITETHPHOTO JIEMOKPATHYCCKH OPHEHTHPOBAHHOTO OEIOPYCCKOTO TO-
CyIapcTBa cuuTaeTcs ppiHOYHOH. OMHAKO pa3InYHOEC TOHUMAHUE CYIIECT-
Ba PBIHOYHOTO SKOHOMHYECKOro pa3BuTis B PecmyOnuke bemapyce u B
Poccuiickoit denepannu, crpemierue. Pecrybnmkn benapych k morngso-
My TOCYIapCTBEHHOMY YIIPaBICHUIO PHIHOYHBIMH NPeoOpa30BaHUsSIMH
MIpPUBEIH K TOMY, YTO JIBa COCEJHUX OCYJapCTBa C PHIHOYHBIMU dKOHOMHU-
KaMU TIOMLIH Pa3HBIMH ITyTIMH 3KOHOMUYECKOTO Pa3BUTHSL.

Henocpencreerno crpemiennem Pecrrybmmku bemapyce k nmubepanm3a-
MU BHYTPEHHUX 3KOHOMUYECKHX IPOIECCOB B HACTOSIIEE BpeMs 00ycCIIo-
BJICHBI TIOCJIEJIOBABIINE 32 3TUM IPOLECCH 3HAYUTEIHHOTO YIIPOIIEHHUS TO-
CYJapCTBEHHOM pEerucTpariy KOMMEpPUYECKHX OpTraHM3aIlfi, COKpalleHUs
JIMIEH3UPYEMBIX BUJIOB JESATEILHOCTH, (POPMaAILHOTO CO3JIaHusI Hanboee
ONaroNpUATHBIX YCJIOBMH YYacTHsi MHOCTPAaHHOTO KamuTajga B Oenopyc-
CKOW SKOHOMHKE, M3MCHEHHS 3aKOHOJATENBHBIX ITOAXOJOB K IIPOLIECCY
MIPUBATU3AINH TOCYIapPCTBEHHON COOCTBEHHOCTH, HAIIEIIINE CBOE 3aKpe-
nieHne B HoBoM 3akoHe Pecry6muku benmapyces ot 16 urons 20010 1. «O

MPUBATU3AIMU TOCYJAPCTBEHHOTO UMYIIECTBA M MPeoOpa3oBaHUM TOCY-

107 I'paxnanckoe npaso: Yueb.: B 3-x 1. — 7-e u3., nepepa6. u pom. / ITox. pen. 0.K. Toncroro. — M.:
Ipocnexr, 2009. - T. 1. - C. 463.
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JApCTBEHHBIX YHUTAPHBIX MPENNPUATHH B OTKPHITHIE aKITMOHEPHBIE 001IIe-
CTBa».

Takum 00pa3oMm, 00BEM J0JIM TOCYJAPCTBCHHOTO MMYIIECTBA B OOIIEM
MMYIIECTBE, HAXOAIIEMCS Ha TOCYJAPCTBCHHOW TEPPUTOPUH, 3aBHCHT OT
MHOTHX (PAaKTOPOB, K KOTOPBIM CJIEIyeT OTHECTH YCTAaHOBJICHHBIA HA TOCY-
JApCTBEHHOW TEPPUTOPUH MOTUTHUESCKUHA PEXHM, BRIOpAaHHBII TroCyIapcT-
BEHHOHU BIIACTHIO ITyTh IKOHOMHYECKOTO Pa3BUTHS, CTETIEHb HEOOXOAMMOM
LEHTpaIN3alMd 3KOHOMHYECKUX MPOLIECCOB, 00bEM I'OCYAapCTBEHHOU CO-
LMaJbHOW ITOMOIIM, OKa3bIBAEMOI HACENICHWIO, 00bEM HHBIX I'OCYAapCT-
BEHHBIX PAaCXO0JIOB, BKIIIOYAsl PacXo/bl Ha COJiep)KaHHE apMUU U MoJpas/ie-
JICHUHA BHYTPCHHUX BOMCK, OT WX YHCJICHHOCTH M YPOBHS MaTEPUATBLHOTO
o0ecTiedeHrs, a TaKXkKe OT psfa WHBIX (PAaKTOPOB, MPSIMO WIH KOCBEHHO
BIMSIOIINX Ha TEKYIINE PACXOJIBI TOCYIapCTBa.

Ha ocHOBaHMM M310KEHHOTO K NPUYMHAM, OOYCIOBHBIINM HEOOXOIH-
MOCTBH rocygapcrsa MUMETb UMYIIECTBO Ha MpaBe COGCTBCHHOCTI/I, MOXXHO
OTHECTH CIIEAYIOIIHE HIKE IepeUHCICHHbIE.

1. Bo3nokeHHass Ha TOCYJApCTBCHHYIO BIIACTH OOSI3aHHOCTH OCYIIECT-
BIICHHUS TOJUTHYCCKOTO YIIPABICHUSA, PEaNTn3alusi KOTOPOH COIpsDKEHA C
MOTPeOHOCTHIO B ONPEICIIEHHOM UMYIIIECTBE H, B YACTHOCTH, B IMYIIIECTBE
OpPTaHOB YIPABJICHUS Pa3IMIHBIX YPOBHEH.

2. TloTpeOHOCTh TOCY/IapPCTBEHHOM BJIACTH B MaTepHaJbHOM olecrieue-
HUHU CBOETO (PYHKIHOHUPOBAHWS, YTO YACTUYHO OCYIICCTBIICTCS TOCPEICT-
BOM BBIITyCKa U PEATU3ANUH TPOIYKIMH C UCIIONE30BaHHEM TOCYyIapCTBCH-
HBIX UMYIICCTBEHHBIX KOMIUIEKCOB, a TAK)XKE IMMOCPEACTBOM HCITOJIE30BAHHUS
MIPUPOJHBIX PECYPCOB W HHOTO TOCYNApCTBEHHOTO HMMYIIECTBA, COCTaB-
JISTOMIET0 IKOHOMUYIECKYIO0 OCHOBY (DYHKITHOHUPOBAHHS TOCYIapCTBA.

3. HeoOX0auMOCTh COXpaHeHHs! sl OOIIeCTBa OMpEJeNICHHBIX BHIOB
UMYILECTBA, OTHECEHHOI'0, HallpUMEpP, K HUCTOPUKO-KYJIbTYPHOMY Hacie-
JIMI0, HaJJIe)Kalllee COJEp)KaHWe KOTOPOTO BO3MOXKHO TOJBKO B Cilydae

obecrieueHus TrocyaapCTBEHHOTO (1)I/IHaHCI/Ip0BaHI/IH 1 KOHTPOJIA.
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4. CoumanbHOE TIpeTHA3HAYEHUE ONPEIEIICHHOrO BHJA MPOLYKIUH, BbI-
MyCK KOTOPOM NP YCTaHOBJIEHHOI B rOCyAapCTBE CHCTEMeE L[eHO00pa3o-
BaHUs SIBIACTCA HI/I3KOpeHTa6eHLHLIM Ui HepeHTa6eJ'leLIM, 4YTO HCKIIIO-
YaeT BO3MOXKHOCTb NPHUBJICUEHHS B TaKylo cepy 4acTHOTO KamuTala H, B
LeNsIX COLUAIbHOW 3aINTBl HAaceNIeHNs, TpeOyeT rocyJapcTBEHHBIX J10Ta-
Ui MO0 Ha CTAJAWU MPOM3BOJICTBA, OO HA CTATUM IepepadoTKH, JTrOo
Ha CTaIWU pealn3alyy (HaIpHMep, BBITYCK NMPOAYKTOB IMUTAHUSA IEPBOH
HEOO0XOANMOCTH, BBIITYCK MEIHIMHCKUX MpEnapaToB, paclpoCTpaHAEMbIX
Ha 0e3BO3ME3/IHOM OCHOBE MJIM Ha YCJIOBUSIX YaCTHYHOM OIUIAThl CPE/H OIl-
pEleNICHHBIX IPYII HACEIEHHS U T.IL.).

5. ObmecTBeHHass MOTPEOHOCTH B BHIITyCKE OINPEJECICHHOTO UMYIIECTBA,
KOTOpOE, MCXO/s M3 €ro OOIIECTBEHHOM OMAacHOCTH JINOO 1O NMpHIMHAM
OOIIECTBEHHON MM TOCYNapCTBEHHOH Ie7IeCO00pPa3HOCTH, MOXKET Haxo-
JUTCSl TOJIBKO B COOCTBEHHOCTH TOCYIapcTBa (HAIpHUMEp, BOOPYKEHHE,
00BEKTHI AaTOMHOM OHEPICTUKHU, HAPKOTUICCKHE BEIIECTBA WMIIN CHHLHOHeﬁ-
CTBYIOIIUEC A1bI, 06"I)CKT])I C€CTCCTBCHHbIX MOHOHOHHﬁ, APYTro€ aHaJIOTUYIHOE
HMYILECTBO).

6. Hannune y rocyqapcTBEHHON BIAacTH O0SI3aHHOCTHU IO OOECTICUEHHIO
MIPOIOBOJILCTBEHHOW OE€30MACHOCTH, YCIEIIHAs peann3alys KOTOpOH BO3-
MOXHa B CIy4dae T'apaHTHPOBAHHOTO BBIYCKAa CEIbCKOXO3AHCTBEHHOM
npoxykuuu. Co3aHue HaJIeKAIMX YCIOBUN MCIOIHEHUS TOCYIapPCTBOM
yKa3aHHOH O0s3aHHOCTH pEaln3yeTcsl MOCPEJICTBOM PaclpOCTPaHEHUsS Ha
3eMJIN CEJIbCKOXO3SIMCTBEHHOTO Ha3HAUCHMsI MPABOBOTO PeXHMa rocyjap-
CTBEHHOI COOCTBEHHOCTH.

7. Hanuune y rocyJapcTBEHHOH BIIACTH OOS3aHHOCTHU IO OOECTICYEHHIO
9HEPreTUIecKoi 0E30MacHOCTH, BCIEICTBUE YETO B COOCTBEHHOCTH TOCY-
JapcTBa HAXOAUTCS dHEpreTHdeckuii koMmiuieke Pecmyonuku benapyce.

8. Hanmmume y rocyapcTBEHHOH BIACTH 00S3aHHOCTH IO 00eCIeUeHHIO
HE3aBHCUMOCTHU U cyBepeHutera Pecriyonuku benapych, HepymmMocTH ee

TpaHull 1 TeppI/ITOpI/IaHbHOﬁ ICJIIOCTHOCTHU, B CBSA3H C UEM B COOCTBEHHOCTH
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TOCYAapcTBa HAXOAWTCSI UMYIIECTBO BOSHHO-ITPOMBIIIUICHHOTO KOMILIEKCa
Bbenapycu.

K npuunHaMm, noOyIuBIINM IOCYAapCTBEHHYIO BJACTh UMETh Ha IpaBe
TOCYAapCTBEHHONH COOCTBEHHOCTH TOT WJIM MHOW BHJ MMYIIECTBA, TAKXKeE
MOXHO OTHECTH MOTPEOHOCTD B:

— COXpaHEHWH W PAa3BUTHHM HAIMOHAIBHOTO WHTEJUIEKTYalbHOTO IIO-
TEHIWalla U CHCTEMBI COOCTBEHHOTO HAYYHO-TEXHHYECKOTO OOECTIeHeHHS
BBIITYCKa KOHKYPEHTOCIIOCOOHOH MPOIYKIINH;

— 3aIIMTe BHYTPEHHETO PhIHKA W OTE€YECTBEHHOT'O NPOM3BOJCTBA OT He-
J0OPOCOBECTHON KOHKYPEHIIUH;

— YCTOWYMBOM (DYHKIIMOHHPOBAHUHM OAHKOBCKOW CHCTEMBI, TIOBBIILICHUN
peryimpylomei poir 0aHKOB B 3KOHOMHYECKOM Pa3BUTHU M JIPYyTHE aHa-
JIOTHYHBIE TIPHYMHBI SKOHOMHYECKOTO HIIH TTOJIMTHYECKOTO CBOWCTBA.

[IpaBoBy!O OCHOBY NMPHHAIIEKHOCTU T'OCYIapCTBY Ha MpaBe COOCTBEH-
HOCTH Pa3IMYHOI0 MMYIIECTBA U PEATU3ALNU B €T0 OTHOLICHUU TOCYyHap-
CTBOM IIPaBOMOYHI COOCTBEHHHKA COCTaBISAIOT HOpMBI KoHCcTHTYyIMU Pec-
nyonmukn benapyck, B cooTBeTCTBUHM C KOTOphIMH B bemapycu BBeneHO
TIPaBO TOCYIApCTBEHHOI cobcTBeHHOCTH, HOpMEI 'K, BXOzsmme B moaoT-
pacip TPakAAaHCKOTO IIpaBa «IPaBO COOCTBEHHOCTH M JPYTHE BEIIHBIC
IIPpaBa» U B COBOKYIHOCTH COCTAaBJISIOIINE TPaXIaHCKO-IIPAaBOBOW MHCTH-
TYT «IPaBO T'OCYIAAPCTBEHHONW COOCTBEHHOCTH», HOPMBI MHBIX HOPMATHB-
HBIX MPaBOBBIX aKTOB, BXOJAIINX, HapALy ¢ Hopmamu 'K, B rpaxxgaHcko-
MIPaBOBOM MHCTHUTYT «IIPAaBO TOCYNAPCTBEHHOH COOCTBEHHOCTH» M, B YacT-
HoCTH, HOpMBI YKa3za [Ipesnnenta Pecrry6nuku benapyce ot 14 ceHTs0ps
2006 r. Ne 575 «O nopsiike pacnopsKeHHUs] TOCYIapCTBEHHBIM MMYILECT-
BOM», HOpMEI 3akoHa Pecrry6miku bemapycs ot 15 urons 2010 r. «O6 006-
eKTaX, HaXOJAIINXCS TOJIBKO B COOCTBEHHOCTH I'OCYIapCcTBa, M BUAAX Jes-
TEJIBHOCTH, Ha OCYILIECTBICHHE KOTOPBIX PACIPOCTPAHIECTCS HCKIIOYH-
TENIbHOE MPaBO TocynapcrBay, HopMbl Koxpekca PecryGnuku Benapych o

3emuie ot 23 mronst 2008 r., Hopmbl Kozekca PecniyGnuku Benapych o He-
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apax ot 14 mronst 2008 r., HOpMEI JlecHOTO KOnekca Pecrybmmkn bemapych
oT 14 utong 2000 r., Hopms! [ToctanoBnenus Cosera MunHCTpOB 0T 1 1e-
kabpst 2010 1. Ne 1753 «O mopsiake ydera OOBEKTOB pecryOINKaHCKOM
COOCTBEHHOCTH, HaXOJSIIIUXCS TOJIBKO B COOCTBEHHOCTH TOCYAapCTBay,
HOPMBI MHBIX HOPMAaTHBHBIX MPABOBBIX aKTOB, ONPEIEIISIONINE NPOLEAYPY
OTHECEHHs MMYIIECTBAa K rOCYAapCTBEHHONW COOCTBEHHOCTH M yCTaHABIIHU-
BAIOIIUE TPEIEIBI OCYIIECTBICHUS TOCYIapCTBEHHBIMUA OpPTaHAMH M HWHBI-
MU Cy6’BeKTaMI/I HpaBOMO‘-II/If/'I COOCTBEHHMKA B OTHOIIICHUH ToCya1apCTBCH-
HOT'O UMYIIECTBA.

HopMbl yka3aHHBIX M MHBIX HOPMATHBHBIX IPABOBBIX aKTOB COCTABIISIOT
TIPaBO TOCYJAPCTBEHHOH COOCTBEHHOCTH B 0OBEKTHBHOM CMBICIIE, T.€. COBO-
KyITHOCTh TIPaBOBBIX HOPM, DETYIMPYIONMX OOIIECTBEHHBIE OTHOIICHHS,
BO3HHUKAOIINE MEXKTy YIOJIHOMOYEHHBIMH TOCYIapCTBEHHBIMH OpPTraHaMH B
MIPOLIECCE 3aKPEIUICHUSI ONPEAEICHHOIO NMYIIECTBA Ha MPaBe COOCTBEHHO-
ctu 3a Pecrrybnukoit benapychk 1 ee aIMHHACTPaTHBHO-TEPPUTOPHATIGHBIMI
C€ANHUIIaAMHU, a TAKXKE MEXKIAY TOCYyJapCTBEHHBIMU OpraHaM U MHbIMU Cy6’b-
€KTaMH TPXAAHCKOTO TpaBa B IIPOLIECCE NUCIIOIb30BAHMS TOCYAapCTBEHHO-
T'O UMYIIECTBa B HHTEPECAX TOCyJapcTBa M OEI0pyCCKOro Hapoa.

[IpaBo TrOCymapcTBEHHOH COOCTBEHHOCTH B CyOBEKTHBHOM CMBICIIE
MIPEACTABISIET COO0H COBOKYMHOCTH NPABOMOYHH, IPEIOCTABICHHBIX Hpa-
BOBBIMH HOpMaMmu Pecriy0imke benapych u ee aqMUHUCTPaTUBHO-TEPPHUTO-
PpUAJBHBIM C€JIMHUIAM B JIMIC YINOJHOMOYCHHBLIX OPraHOB IIO BJIAZICHUIO,
TIOJIb30BAHMIO M PACHOPSHKEHUIO TOCYJapCTBEHHBIM HMMYILIECTBOM, OCYIIlE-
CTBIISIEMBIMH B COOTBETCTBHHU C YCTAHOBJEHHBIMH LIETIIMH U HAa3HaYCHUEM
HMMYIIECTBA B HHTEpEcax OEIOopPyCCKOTo rocyiapcTBa U 0OIIecTBa.

B 3akmroueHUH ClieyeT OTMETHTh, YTO MPaBO TOCYIapCTBEHHON cOOCT-
BCHHOCTH, B OTJIMYUEC OT IpaBa YaCTHOM CO6CTB€HHOCTI/I, MMPEUMYIICCTBECH-
HO YYUTBIBACT HC YaCTHBIC, a O6H16CTBCHHBIC HHTEPECHI, TPEAOCTABIIACT
MIPUOPHUTET MHTEPECaM COBOKYITHOCTH JIMILI, HHTEpPecaM BCEro 0enopyccKo-

T'0 HapoJia nepea nHrepecaMum 0JJHOro Cy6’beKTa TpaxxJJaHCKOr'o mpana, CTa-
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BUT MHTEPECHI TOCYJapCTBa, KaK COOCTBEHHMKA MMYILECTBA, BBIIIE HMHTE-
pecoB COOCTBEHHUKA-MHAUBH/A, YTO OOYCIOBICHO OOBEKTUBHOW HEO0XO-
JUMOCTBIO 3(Q(EKTUBHOTO TOCYNAPCTBEHHOIO YIPABJICHHUs U ONpPaBIaHO
TaKUM ITOHSATHEM, KaK KOJJIEKTHBHAsl 0E301acHOCTh B Pas3iIMYHBIX cdepax
TOCYAapCTBEHHO-O0IECTBEHHOTO OBITHS, T.€. COBMECTHOT'O COCYIIECTBO-
BaHUs OINPENEIICHHON IPYMIIbI JIML B paMKaX ONPEACIEHHON TEPPUTOPHH C

YCTaHOBJIEHHOM CUCTEMON MOJIUTUYECKOTO YIIPABICHUS.

§ 2. CYBBEKTBI IIPABA TOCYJAPCTBEHHOMW COBCTBEHHOCTH

B cootBercTBHH C BHINIE YHOMUHABIIUMICS HOpMami cT. 13 KoHcTHTy-
uy, Ha Tepputopun Pecnybmuku benmapych momyckaeTcst CylecTBOBaHHE
YaCTHOW WM TOCYHAapCTBEHHON coOcTBeHHOCTH. CoryacHO HopMaMm cT. 215
I'K B Pecniybnuke benapych rocynapcrBeHHass cOOCTBEHHOCTh IPE/CTaB-
JIEHA HETIOCPEACTBEHHO cOOCTBeHHOCThIO Pecrrybmuku benapycs, a Takxke
COOCTBEHHOCTBIO aJMHHHCTPATHBHO-TEPPUTOPHATIBHBIX €IUHUL Pecrmy-
o6muku bemapyce. Takum -00pa3oMm, cyOBeKTamMH IIpaBa TOCYIApCTBEHHOW
COOCTBEHHOCTH W, KaK CIEJICTBUE, COOCTBEHHHKAMU T'OCYJapCTBEHHOTO
nMmyuiecta B benapycu npusHarorcs HenocpencTseHHo Pecry6nuka bena-
PYCh B OTHOIICHWH PECIYOJIMKaHCKONW COOCTBEHHOCTH, Y aJIMUHHCTPATHB-
HO-TEpPPUTOpHAIbHBIE €IUHUIB PecnyOnukn bemapyck B OTHOHIEHUH
KOMMYHJIBHOH COOCTBEHHOCTH.

Kak Pecny6muka Bemapych, Tak u ee aIMUHHCTPATHBHO-TEPPUTOPHAIIH-
HBIE €IMHMIIBI BBICTYMAIOT B JIBYX HIIOCTACAX: BO-TIEPBBIX, KaK MyOIHMIHbBIE
00pazoBaHusl, NOAYMHEHHbIE ACHCTBUIO IyOJIMYHO-PABOBBIX HOPM H, BO-
BTOPBIX, KaK CyOBEKTHI TPa’KAAHCKOTO IPaBa, SIBIAIOLINECS COOCTBEHHU-
KaMU UMYILNECTBa, 4To caexyeT us HopM cT. 1 I'K, cT. 124 T'K.

CorylacHO Ha3BaHHBIM HopMmaMm, Pecrry6umka benapycws u ee agMmuHHCT-
PaTUBHO-TEPPUTOPHUAIBHBIE EAWHWIBI MPH3HAIOTCS YYaCTHUKAMH TpaXK-
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JAHCKO-TIPABOBBIX OTHOIIEHWH, ¥ TIPH 3TOM HAa3BaHHBIMH HOPMaMH 3aKpe-
IJIA€TCA HUX PAaBHOC IOJIOKCHHUE C MHBIMU YYAaCTHUKaMHU TPAXKIAHCKOTO
000pOTa, YTO COOTBETCTBYET UMIIEPATHBAM MPHHIIHUIIA OPHUIUUECKOTO pa-
BEHCTBA YYACTHHKOB TPAXKJAHCKUX IIPABOOTHOIICHHH.

BwMmecre ¢ Tem, COTiacHO HAIIMUM BBIBOJAM, CAEIaHHBIM Ha CTpaHHUIAX
uHbIX myGmkanmit' Y, an PecriyGinka Benapych, Hi ee aIMHHHCTPATHBHO-
TePPUTOPHANBHBIE COMHUIBI HE MOTYT OBITh NPU3HAHBI (aKTHUYCCKIMH
YYaCTHHKAMHU TPaXIAHCKOTO0 000pOTa M, C CTOYKH 3PEHHs I'PaKAaHCKO-
MIPaBOBOH KiacCH(UKAIMK, SBISIOTCS CYOBEKTaMH TI'PaKJIaHCKOTO Ipasa,
HO HE YYaCTHUKAMHM I'PaK1aHCKO-IIPAaBOBBIX OTHOLICHUH.

Kak ¢akTuyeckn, Tak U ¢ TOUKH 3peHHS I'PaKAaHCKOTO IpaBa MMEHEM
PecnyOnmmkn bemapyce u, ciiegoBaTensHO, B HHTEpecax OeJIOpYyCCKOro Ha-
polia B TpakJaHCKO-TIPABOBEIX OTHONICHHUAX YYACTBYIOT CIICIIHAIBFHO CO3-
JaHHBIE HApOJOM U TOCYAApPCTBOM YIOJIHOMOYECHHBIE T'OCYIapCTBEHHBIC
oprasbl, K KoTopbiM oTHOcsiTCS IIpesument Pecrnybomuku bemapych, pec-
yOJIMKaHCKUE OpraHbl roCyJapCTBEHHOro ynpaiieHus: Bo riase ¢ Cose-
ToM MunuctpoB Pecny6nukm » Benmapych, a Takke OpraHbl MECTHOTO
yIpaBJICHUS U caMmoylipaplieHus. [locienHue y4acTBYIOT B TPakKIaHCKO-
MIPABOBBIX OTHOIIEHHSIX MMEHEM Hapoa, MPOKUBAIOIIETO Ha TEPPUTOPHH,
YIpaBJIeHHE KOTOPOW OCYIIECTBISIET COOTBETCTBYIOIIUH OpraH MECTHOTO
YIIPaBJICHUA U CAMOYIIPABJICHUS.

Tak, B yactHOCTH, [’ 1aBa rocyjapcTBa B COOTBETCTBUU C HOpMaMu 1. 1
Vxasza [Ipesunenra Pecniyonuku benapycs ot 3 Hostopst 2005 T. Ne 520 «O
COBEPIICHCTBOBAHHMH IIPABOBOI'0 PETYJIMPOBAHUS OTAECJIBHBIX OTHOIICHUH B
SKOHOMHYECKOU cepe» ompenessieT MOpSAIOK PacHOPsDKEHHST UMYIIeCT-
BOM, HaXOJAMIMMCS B TOCYJapCTBEHHOW COOCTBEHHOCTH, OCYIICCTBISIET
pacrnopspkeHre UMYIIECTBOM, HAXOMAIUMCS B PECITyOJUKaHCKOH coOCT-

BEHHOCTH, M €ro MpHUBATH3ALMIO, TpUoOpeTeHne (PUHSTHE) B COOCTBEH-

1% [Toopo6nuee 06 smom cm.: Maubkoeknii U.A., BaGumesia C.C. CyGbekThl IPaXIaHCKOTo IIpasa:
Mouorpadust. — Munck: Monozaexsoe, 2010. — C. 440-469.
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HocTh PecnyOimkn Benmapych oTAenpHBIX BHIOB MMyIiecTBa. Ha ocHOBa-
uuu HOpM Ykasza Ne 575 Tlpesument PecnybOnuku benapych mpuHumaer
pemeHre 06 OTUYKACHUU MMYIIECTBA B COOTBETCTBHM C €r0 BHAAMHU, 3a-
KpEeIJICHHBIMY B HA3BaHHOM 3aKOHOJATEIbHOM akTe. B cooTBercTBHH C
HopMamu cT. 6 3akona PecniyOnuku benapyce ot 19 sHBapst 1993 1. B pe-
nakiyn 3akoHa Pecyonuku bemapycs ot 16 utons 2010 r. «O npuBaTu3a-
UM TOCYAapPCTBEHHOTO MMYIIECTBA M NMPE0oOpa30BaHUM TOCYAAPCTBEHHBIX
YHUTapHBIX MPEIIpUATHA B OTKPHITHIE aKIMOHEpHBIC oOIiecTBay [maBa
roCyJapcTBa COIJIACOBBIBAET IJIAHBI IPUBATH3ALNU, IPUHUMAET PEIICHUS
O TIPUBATU3ALUU U O CHIKEHUM HadaJbHOM LEHBI UMYIIECTBA, MOJUIENKA-
mero npusarusanuy. CoriaacHo HopMmaM 3akoHa Pecrry6nuku benapych ot
15 urona 2010 r. 'maBa rocyaapcTBa, HapuUMep, MPUHUMAET PEILICHHS O
NIPUBATU3AIMN UMYILECTBA, KOTOPOE B COOTBETCTBHH C HOPMAaMH Ha3BaH-
HOTO 3aKOHAa MOXET HaXOAUTHCS TOJIBKO B COOCTBEHHOCTH rOCYJapCTBa.

IIpesunent Pecnybnukum bemapychk ocymecTBiseT U WHBIE MpaBa B 00-
JIACTH BJIQJICHUS, MOJIB30BAHUS W PACHOPSDKEHHUS MMYIIECTBOM, HAaXO[s-
IIMMCSI B TOCYIapCTBEHHOM COOCTBEHHOCTH.

Coser Munucrpos Pecryonuku benapych B COOTBETCTBHM ¢ HOpMaMH
ct. 11 3akona Pecrrybmmku bemapycs ot 23 mrons 2008 r. «O Coere Mu-
HUcTpoB Pecnybmuku benapyck» nMeHeM cOOCTBEHHHKA MPUHUMACT yda-
CTHE B IPaXKIaHCKOM 000pOTE B OTHOLICHUH MMYIIECTBA, HAXOSIIErocs B
cobctBeHHOCTH PecryOnuku benapyce, opranusyeT ynpaBieHHe rocynap-
CTBEHHOH cobcTBeHHOCTHI0. Kpome Toro, cornmacHo HopMmam cT. 25 Konek-
ca Pecnyomuku benapycek o 3emiie, CoBeT MUHUCTPOB B COOTBETCTBHH C
pemieHusIMHA WM 1o nopydenuto [Ipesnaenta PecryOmuku bemapych 3a-
KIIFOYa€eT JIOTOBOPHI O IPHOOPETEHUN 3EMENBHBIX YJAaCTKOB WJIN MIPUHIMA-
€T pemeHus: 00 U3BATHU M MPEIOCTABICHUH 3€MEIBbHBIX yYaCTKOB HMHO-
CTPaHHBIM OPTaHM3ALUSAM CO CTaTyCOM IOPHUIMYECKOrO JIMIA U UX Ipea-
CTaBUTENBCTBAM, MHOCTPAaHHBIM TOCYAAapCTBaM, AUIUIOMATHYECKUM Ipea-

CTAaBUTCIILCTBAM U KOHCYJIbCKHUM YUPCIKACHUAM MHOCTPAHHLIX TOCYyAapCTB,

258



MEXITyHapOAHBIM OpTaHM3alMsIM WM HMX MpencTaBuTenbcTBaM. CorimacHo
HOpMaM, 3aKpeIUIeHHBIM B cT. 52 MHBecTumonHoro koaekca, Coser Mu-
HUCTPOB B MHTepecax PecmyOnuku bemapyck BhICTyMmaeT CTOPOHOW KOH-
LIECCHOHHOT'O IOTOBOPA.

Takum 00pa3zoM, HEMOCPENCTBEHHOE Y4acTHE B I'PaKIAaHCKO-TIPABOBBIX
OTHOLICHUAX, BO3HUKAIOIIMX [0 IOBOJY OCYIIECTBICHHUS NPABOMOYMM
COOCTBEHHHUKA B OTHOUICHUH TOCYNAPCTBEHHON COOCTBEHHOCTH, IPUHUMA-
et CoBeT MunuctpoB PecryOnuku benapych.

Hapsny ¢ CoBetom MUHHCTPOB B I'pa)kJaHCKO-TIPABOBBIX OTHOIIEHUSX,
BO3HMKAIOIIMX B MPOLIECCE OCYLIECTBICHHUSI NPAaBOMOYHH COOCTBEHHHKA B
OTHOIICHUU TOCYJapCTBEHHOIO HMMYILECTBa, NpHHUMAaeT ydactue [ocy-
JApCTBCHHBI KOMHTET 10 mMMyInecTBy PecmyOmuku Benmapych, omHo# n3
3a/1a4 KOTOPOIO SIBJISIETCS MPOBENECHUE €INHON TOCYAapCTBEHHOM MOJIUTHU-
KM B OOJIACTH TOCYJapCTBEHHOH PErHCTPalliil HEIBHKMMOTO MMYIIECTBA,
IIpaB Ha HETO U CJAENIOK C HUM, a TakXe II0 BOIIPOCaM NMYIIECTBEHHBIX OT-
HOIICHUH, BKIIOYasl yNpaBlIeHHE, PacopshKeHUe, MPUBATU3AIUI0, OLEHKY
W yYeT MMYILIEeCTBa, Haxozsuerocsi B cooctBeHHocTH PecnyOmuku berna-
pychb. Hapsimy ¢ ['ocymapcTBeHHBIM KOMHTETOM IO UMyIIecTBY PecmyOimu-
k1 benapycp, B I'pa)IaHCKO-IPAaBOBBIX OTHOILEHUSX, BO3HUKAIOIIUX IO
MTOBOJY OCYIICCTBJICHHS MPABOMOYNI COOCTBEHHHKA B OTHOIICHHH TOCY-
JApCTBEHHOM COOCTBEHHOCTH, NMpUHUMaeT ydacthe PoHA rocynapcTBeH-
HOT'O MMyHIeCTBa ['0CyapcTBEHHOTO KOMHTETA 110 UMyIecTBy Pecry6uu-
ku benapych, ocymecTBisifonMi crieranbHble GYHKIUU (MCTIONHHUTEIb-
HBIE, KOHTPOJBHBIC, PErYJUPYIOLIME U Jp.) B cepe yHpaBlIeHHs, Pacmo-
pSKEHMs], IPUBAaTU3allUM, OLEHKH U ydeTa UMYILIECTBA, HAXOIALIErocs B
cobctBenHocTH Pecnrybnmkn bemapycs.

Kaxk rocymapcTBeHHBII KOMUTET 10 UMyIecTBy Pecnybmuku benapych,
Tak 1 QOHA rocyIapCcTBEHHOTO MMYIIECTBa [ 0Cy1apCTBEHHOTO KOMHUTETa
1o umymectBy Pecriyonuku benapych ocyliecTBIsIOT CBOIO IESTEINBHOCTD

B cooTBeTcTBUM ¢ HopMmamu Ilocranomienuss CoBeta MunuctpoB ot 29
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utoist 2006 r. Ne 958 «Bompocsl rocy1apcTBEHHOTO KOMUTETA 110 UMYTIe-
ctBy PecniyOnuku benapychy.

HpaBOMO‘II/IH CO6CTBCHHI/IK3 B OTHOLICHHWU JOCHCKHBIX CPEACTB, HAXO-
Jsmpxcs B cobcrBeHHocTH PecnyOnuku benmapych, peanusyer Harwo-
HaJIbHBIM OaHK, KOTOPBIH, CIIEI0BATENILHO, U BBHICTYIIAET B KAUECTBE y4acT-
HUKA COOTBETCTBYIOIIMX MPAaBOOTHOIIEHWH, BO3HUKAIOIINX, HAIpPUMED,
Mexny HarmmonamsasiM 6ankoM 1 OAO «benmnHBecTOaHK» Ha OCHOBAHHH
KPEIUTHOTO JOTOBOPA, 3aKIIOUEHHOTO MEX/Y YKa3aHHBIMH CYObEKTaMH.

CyOBeKTaMy IpaXkAaHCKOTO TpaBa, yYacTBYIOIIUMH B TPAXKAAHCKH Ipa-
BOOTHOILCHUSIX, BO3HUKAIOUIMX I10 IOBOAY OCYIIECTBJICHUS MPaBOMOYMIMA
COOCTBEHHMKA B OTHOIIEHHH TOCYIapCTBEHHOTO MMYILECTBA, TAK)XKE SIBIIS-
I0TCSI HCTIOJTHUTEIbHBIE KOMHUTETHI, OCYIIECTBIISIONINE CBOIO JIESTEINEHOCTD
B COOTBETCTBHH ¢ HOopMamu 3akoHa PecmyOmuku Bemapych «O mecTHOM
YIpaBICHUU W camoymnpasieHun B PecmyOmuke bemapyce» ot 4 sHBaps
2010 r. Tak, cormacHo HOpMaM cT. 41.ykazaHHOTO 3aKOHA, UCTIOJIHUTEIb-
HbIE KOMHUTETHI B MPE/eIax CBOECH KOMIIETCHIIMH 00ECIeUMBAIOT PacXo0-
BaHHE OIOKETHBIX CPEJICTB B COOTBETCTBUH C HX II€JIEBHIM HAa3HAUCHHEM,
pacropspKaroTCsl KOMMYHAJIbHOW COOCTBEHHOCTBIO B IOPSIIKE, YCTAHOB-
nerHoM CoBeTaMH, a TaKKe OCYIIECTBISIFOT KOHTPOJb 3a €€ HCIOJIb30Ba-
HHEM Ha COOTBETCTBYIOIEH TEPPUTOPHH, PACIIOPSDKAIOTCA MPUPOAHBIMU
pecypcamu B Clly4asiX M MOPAIKE, IPEIyCMOTPEHHBIX MIPABOBBIMU HOpMa-
MH, (OPMHUPYIOT TOBAPHBIC PECYPCHI TS aIMUHUCTPATHBHO-TEPPUTOPHAITE-
HBIX €JIMHHI B IEIX obecrieueHus: Oecriepe0O0iHON TOProBIIM, IPUHIMAIOT
pelIeHus O NPEeIOCTaBICHNH 3eMENBHBIX YYacTKOB B ITOJIb30BaHHUE, apeH]Y,
MIOXKM3HEHHOE HacleqyeMoe BIaJeHHE, Iepefadye MX B COOCTBEHHOCTh, a
Tarxoke 00 M3BATHH 3EMENBHBIX YJACTKOB, OCYIIECTBIIAIOT HHBIE IPABOMOYHS
COOCTBEHHHKA B OTHOIIICHUH I'OCYAAPCTBEHHON COOCTBEHHOCTH.

B AHAJIM3UPYCMBIX O6HICCTBCHHI)IX OTHOIICHUAX HapAAy € YKasaHHbIMH
MIPUHUMAIOT y4YacTHe ¥ WHbBIE TOCYIapCTBEHHBIE OPTaHbI, a TAK)Ke CO3/1aH-

HbIC B COOTBETCTBUU C HOpMaMU IIpaBa roCy1apCTBEHHbLIC KOMMEPUYCCKUE U
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HEKOMMEPUYECKUE OpraHH3alll{, OCYIIECTBIISIONINE IIPABOMOYHS COOCT-
BEHHMKA B OTHOLIGHUH TOCYJapCTBEHHOTO KaK PecIyOJIMKaHCKOTO, TaK M
KOMMYHAJIFHOTO MMYIIECTBA B MpeJesiax MOJHOMOYHNI, IPEeI0CTaBICHHBIX
M HopMamu KOHCTHTYLIMM ¥ HHBIX HOPMaTHBHBIX IIPABOBBIX aKTOB.
Takum 00pazoM, Ha OCHOBaHUM H3JIOKEHHOTO MOKHO CIIEaTh BBIBOJ O
TOM, 9TO CYOBEKTaMH IpaBa TOCYIApCTBEHHON COOCTBEHHOCTH (COOCTBEH-
HUKaMH HMYLIECTBa) SBISIFOTCA PecnyOnuka benapych u ee agMuHHCTpa-
TUBHO-TEPPUTOPUAIIHHBIC €TUHUIIBL, a (PAKTHYECKOE YUacTHe B IPaXkKJaHCKO-
MIPABOBBIX OTHOILEHHUSX, BO3HUKAIOLIMX B MPOLECCE PEean3alnK MIPaBOMO-
4Yuii COOCTBEHHUKA, B CWIIy CIEUM(UKH ITPAaBOCYOBEKTHOCTH PeciyOimku
Benapycer 1 ee aIMMHHCTPaTUBHO-TEPPUTOPUAIBHBIX E€MHHILI, TIPHHHUMAIOT
CIICHUANBHO YIOJHOMOYEHHBIE OpraHbl TOCYIapCTBEHHOIO YIPABJICHUS

pecIyOINKaHCKOTO B MECTHOTO TEPPUTOPHAILHOTO YPOBHEH.

§ 3. OGBEKTBI IIPABA TOCYJAPCTBEHHOM COBCTBEHHOCTH

CocraB mMmyIiecTBa, KOTOPOE MOXKET IMpPHUHAUIEKATh TOCYAapCTBY Ha
IIpaBe COOCTBEHHOCTH M, CIEIOBATENbHO, PACCMATPUBATHCS C TOYKH 3pe-
HUS KaK [UBUJIMCTUYECKON JOTMBI, TaK U LIMBUIMCTUYECKON JOKTPHUHBI, B
KauecTBe 0OBEKTOB IIpaBa IOCYJapCTBEHHOI COOCTBEHHOCTH OIpeAelIieT-
csl, B IEPBYIO OUEPElb, B COOTBETCTBHH C TEM YCIOBHEM, UTO TOCYJapCTBO
KaK CyOBEKT 3aKOHOAATEIILHOM NEeITENILHOCTH ¥ HOCUTENb ITyOJIMYHOHN BIla-
CTH TOCPEACTBOM YYaCTHsS KOMIIETCHTHBIX I'OCYIapCTBEHHBIX OpPTaHOB B
COOTBETCTBYIOIINX IPABOOTHOLIEHUSX MPUHUMAECT HOPMATHUBHBIE IPABO-
BbI€ aKTHl, HOPMBI KOTOPBIX PETYIHPYIOT OOIIECTBEHHbIE OTHOIICHUS CO0-
CTBEHHOCTHU, B TOM UHUCJIE U TOCYIapCTBEHHOU. B 3TOM acnekre g rocy-
JapcTBa, KaK HOCHUTENs MOJUTHUECKOH BIACTU, HE CYIIECTBYET MPEMSTCT-
BUI JUIsl IPU3HAHMSA 32 cOOOH IpaBa COOCTBEHHOCTH Ha JII000€ NMYIIECTBO,
HaxoJiIeecs: Kak Ha TeppuTopun benapycu, Tak 1 npuoOpeTeHHoe B c00-
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CTBEeHHOCTh PecrryOnmkoit bemapyce 3a ee mpenenamMu ImOCpeaACTBOM IIPH-
HSITHS HOPMATHBHOTO TPaBOBOTo akTa. TakuM 00pa3oM, B KauecTBE 0OBbEK-
TOB IIpaBa IOCYJapCTBEHHOM COOCTBEHHOCTH CIIEAyeT paccMaTpUBaTh JIO-
00e MMYIIECTBO, Ha KOTOPOE MOTYT paclpoCTpaHsTh CBOE JICHCTBHE HOP-
MBI IpaBa cOOCTBEHHOCTH, H KOTOPOE, CJIEJO0BaTEIbHO, MOXET OBITh 00b-
€KTOM aOCOJIOTHBIX BEIIHBIX IPABOOTHOIICHUH, T.€., IO CYTH, BCE BEIIU
BXOJSIINE B TPAKJAHCKO-TIPABOBYIO KIACCH(HUKAIMIO BEIIEH HE3aBHCHMO
OT pEeKHUMa UX o6pa1ueHI/m. K YKasaHHBIM OTHOCATCA BCHIW IABHXUMBIC U
HCABUXHUMBIC, l'[OTp€6J'[$[eMBIC n HeHOTpe6HﬂeMLIC, WHAWBUAYAJIbHO OIIpE-
JITICHHBIE W OIpEJeICHHbIE POJOBBHIMH NPH3HAKAM, IJIaBHbIE BEIIU U UX
MIPUHAICKHOCTH, KOMIUICKTHBIC BEIIU W KOMIUICKTHI BEIICH, MpPOCTHIC
Bl U UX COBOKYITHOCTH, B TOM YHCIIE ICHBIU U JOKyMEHTapHBIC IICHHEIC
OyMmaru, “HOE MMYIIECTBO, a TaKKe BEIH, CBOOOTHO 0OpaIIaoniecs, or-
paHUYEHHBIE B 000POTE M U3BSITHIE U3 TPAKIAHCKOTO 000pOTa.
IIpuBeneHHBIN BBIBOJI MOATBEPKAAECTCS COJIEPKAHUEM HOPM, 3aKpETLICH-
HbIX B CT. 215 I'K, corimacHo KOTOPHIM HMYIIECTBO, MOJMIMNAJIAIONIEE MO
JICUCTBHE pEKMMa TOoCyJapCTBEHHOW COOCTBEHHOCTH, KIJIACCU(HUIUPYETCS
Ha JBa BUJA: 1) NIMYIIECTBO, COCTABIIAOIICE PECIYOINKAHCKYI0 COOCTBEH-
HOCTB, U 2) IMYIIECTBO, COCTABIISAIONIEEe KOMMYHAIbHYIO COOCTBEHHOCTD.
WmymmecTBo, BXopsIIee B COCTaB pECIyONMKAaHCKOW COOCTBEHHOCTH,
BKJTIFOUaeT B ce0s ka3Hy PecnyOmuku bemapych u uMyIecTBo, 3aKperjieH-
HOE 32 PECHyOJMKAHCKMMH OpraHU3alUsSMH CO CTaTyCOM HOPHIMYECKOTO
JIUIA TI0 OCHOBaHUSM, MPEyCMOTPCHHBIM MPABOBBIMH HOpMaMu. B cBOO
odepenp, ka3Ha Pecriyonuku benapycs, cornacHo Hopmawm 4. 2 1. 2 ct. 215
I'K, cocTouT U3 CpeAcTB pecIyOINKAaHCKOTO OIOKETa, 30JI0TOBATOTHBIX
pe3epBOB, OPYTUX OOBEKTOB, HAXOISAIINXCSA TOJNBKO B COOCTBEHHOCTH TO-
CyapcTBa ¥ MHOT'O TOCYAAPCTBEHHOI'0 UMYILIECTBA, €CIIU YKa3aHHBIC BUJIbI
00BEKTOB HE 3aKpPCIUICHBI HA OTHOM U3 OIpaHUYCHHBIX BEIIHBIX ITpaB WA
110 MHBIM TIPaBOBBIM OCHOBAHHUSM 32 PECIyOIMKAaHCKUMH OpraHW3alMsIMU

CO CTaTyCOM HOPUANYECCKOIO JIMIA.
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B cootBercTBum ¢ HopMmamu 11. 3 ct. 215 'K, xoMmmyHanpHas co6CcTBEH-
HOCTh COCTOMUT U3 KAa3HbI a}IMI/IHI/ICTpaTI/IBHO-TeppHTOpHaHBHOﬁ CAWHHUIBI U
UMYIIECTBA, 3aKPCTIJICHHOI'O 3a KOMMYHAQJIbHBIMU OpraHu3salusdaMu CO CTa-
TyCOM IOPUAMYECKOTO JIMLA B COOTBETCTBUU C IPABOBBIMU HOPMAaMHU.
CpezncrBa MecTHOTO OI0/PKETa M MHOE KOMMYHaJIbHOE MMYIIECTBO, HE 3a-
KpEIUIEHHOE 32 KOMMYHAJIBHBIMU OpPraHU3alUsIMH, COCTABIISIOT Ka3HY CO-
OTBETCTBYIOLIEW aAMUHUCTPATHBHO-TEPPUTOPUAIBHON €INHULIBI.

IIpu 3TOM ompeneneHne MOHATHS «TOCYIapCTBEHHOE HMYILECTBO» B Iie-
JIOM, IOJA KOTOPBIM CJICAYET IMOHHUMATh HMYIIECTBO, BXOAAIIEC B COCTaB
KaK peciyOJIMKaHCKOM, TaK U KOMMYHAaJIBHOH COOCTBEHHOCTH, 3aKPEIJICHO
B Ykaze Ne 575, B COOTBETCTBUU C HOPMAMU KOTOPOTO TOCYJapCTBEHHBIM
TIPU3HAETCS] UMYIIECTBO, 3aKPEIUICHHOE 3a PECITyOIMKaHCKUMH W KOMMY-
HaJIBHBIMU OpPTraHU3alUsIMH CO CTaTyCOM IOPHIHYECKOrO JIMIA Ha IIpaBe
XO3SHICTBEHHOTO BEJCHUs JINOO ONEPAaTUBHOTO YIIPABIEHHS, B TOM YHCIE
HMMYIIECTBO I'OCYAAaPCTBEHHBIX OPTraHOB W MHBIX I'OCYJAapPCTBEHHBIX OpraHu-
3anui, ka3Ha PecnyOnuku bBemapych M ee agMHHUCTPaTHBHO-TEPPHUTO-
pHANBHBIX €MHUL, a TAKXKE UMYIIECTBO, IPU3HABAEMOE FOCYJapPCTBEHHBIM
B COOTBETCTBHM C HOPMaMU IPaBa, 3aKPEIUICHHBIMH B 3aKOHOJATEIbCTBE
PecnyOnmukn Bemapych mnm B MeXIyHApOIOHBIX JOTOBOpax PecrryOmmkm
Benapycs.

VYuutsiBas cofepKaHue IPUBEIEHHON HOPMBI, a TAK)KE IOJI0KEHHUE YKa-
30B [lpesunenta PecniyOnuku benapych B MepapXu4eckoil cHcTeMe 3aKo-
HoJaTensCcTBa bemapycu, MOXKHO ¢ yBEpEHHOCTBIO YTBEpPXKIaTh, YTO TOCY-
JIapCTBO MOJXKET MPHU3HATH 32 OO0 MpaBO cOOCTBEHHOCTH Ha JII000€ UMY-
IIECTBO, TOJIIAJaoNIiee MOA KIacCH(pHKAIMIO BEIledH, B TOM 4HCIE Ha
HNMYIIECTBO, KOTOPOE MOXXET HAXOANUTHCS B YACTHOW COOCTBEHHOCTH (pr3m-
YEeCKHX JIUI] U OPTaHU3AIMHA CO CTaTyCOM IOPUANIECKOTO JIUIIA.

BTOpBIM YCJIOBUEM, KOTOPOEC HeO6XOL[I/IMO YUYHUTBIBATH P ONIPEACTICHUN
COCTaBa OOBEKTOB TOCYAAapPCTBEHHON COOCTBEHHOCTH, SIBIISIOTCS HalpaB-

JICHUS OCATCIIBHOCTU I'OCYAAPCTBCHHBIX OPraHOB, YYAaCTBYIOLIUX B T'paxK-
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JaHckoM obopote mMeHeM PecnyOmmkn bemapych, mpemomnperneneHHBIE
(GYHKUMSIMH, BO3JIO)KEHHBIMU Ha TOCYAapCTBO KaK CHCTEMY OpraHu3aluu
MTOJIUTUYECKOTO YIpPaBJICHUs ompeseNeHHoi Teppuropueil. C 3Tol TOUKH
3pEHUs] B OTHOIICHHUH OIIPE/IENICHHBIX BUIOB OOBEKTOB IPaXKJaHCKUX IIPaB
TOCYZapCTBEHHON BIJIACTHIO YCTAHABIMBACTCS PEKUM OIPaHWYEHHOTO 00-
palleHus ¥ PEXHM, 3alPEaroInii TpaXKIaHCKAH 000pOT OTAEIBHBIX 00B-
€KTOB, TIOJMAJAIOIINX B COOTBETCTBUH C T'PakIaHCKO-TIPAaBOBOH KITacCH(H-
Karuei 00bEeKTOB TPAXKIaHCKUX TPaB MO KATETOPHUIO BEIICH.

HmymiecTBo, HA KOTOPOE PAacIpOCTPaHSIETCS PEKUM OTPAaHHYCHHOTO 00-
patieHus, cieayeT KiaccuuLIUpoBaTh Ha JBe IPymIsl. B mepByio rpymnimy
ClIe/lyeT BKIIOYUTH T€ BEIM, KOTOPBIC B COOTBETCTBHH C HOpPMaMH IpaBa
MOTYT HaXOJUThCS Ha TIpaBe COOCTBEHHOCTH KaK Y YAaCTHBIX JIHII, TaK U y TO-
cymapcta. [Ipr 3TOM B COOCTBEHHOCTH YaCTHBIX CYOBEKTOB TPakIaHCKOTO
IpaBa TaKOe MMYIIECTBO MOXET IOCTYIHTh B CIy4ae BBIIOIHEHHS MpHoO-
peraresieM OIpPEAEIEHHBIX YCIOBHH NPHOOPETEHMS] MMYLIECTBA, OTPaHHU-
yeHHOro B obopote. Bo BTOpyIO rpymmy cieiyer BKIIOYUTH MMYIIECTBO,
KOTOpOE MOXKET HaXOANTHCS TOJNBKO B FOCYAapPCTBEHHON coOCTBEHHOCTH. Bo
BTOPO¥ TPYTIIE CISIyeT BEIEIUTH IBE TOATPYIIIBL: a) UMYIIECTBO, KOTOPOE
MOJKET HaXOJUTHCS KaK B PECITyOJIMKAHCKON, TaK 1 B KOMMYHAJIBHOH COOCT-
BEHHOCTHU (HampuMep, eAWHBIE NMYIIECTBEHHBIC KOMIUIEKCHI 110 IPOU3BOI-
CTBY MPOMBIIIICHHBIX TOBAPOB MAaCCOBOIO MOTpPeOseHuUs); 0) MMYIIECTBO,
KOTOpPOE MOXKET HAaXOAUTHCS TOJBKO B PECIyOIMKAHCKOW COOCTBEHHOCTH
(HampuMep, UIMYIIIECTBO OEIOPYCCKOM JKEJIC3HOM JT0POTH).

Hmy1ecTBo, KOTOpOE B COOTBETCTBUH C IIPAaBOBHIMHA HOPMaMH H3BSITO U3
TPaXIaHCKOTO 000pOTa, MOXKET HAXOMUTHCA TONBKO B TOCYIApPCTBEHHOM
COOCTBEHHOCTH (HaIpUMep, UMYIIIECTBO BOMHCKIX JacTeil).

Takum 00pa3oMm, B OTHOLICHHUH T'OCYJApCTBa IMPABOBBIMH HOPMaMmH He
YCTaHOBIICHBI KaKHe-JIM0O KOJMYECTBEHHBIE WIIM Ka4eCTBEHHbBIC OrpaHuye-
HUS B 00J7aCTH MPHOOPETEHUSI B COOCTBEHHOCTh KaKOTO-THO0 MMYIICCTRA,

Ha ocHOBaHMH uero PecnyOnuky benapych MOXHO Npu3HaTh yYHHBEpCalb-
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HBIM COOCTBEHHHKOM, 00J1a1aI0IMM YCTaHOBJIEHHON IPaBOBEIMH HOPMaMH
CIIOCOOHOCTBIO MMETh Ha IIPpaBe COOCTBEHHOCTH JII000E MMYIIECTBO, B TOM
YHClIe Takoe, Ha KOTOpOe MpaBo COOCTBEHHOCTH HHBIX CYOBEKTOB IpaK-
JIAHCKOTO TIpaBa He JIOMyCKaeTcsl, B TOM YHCIIE HAa UMYILIECTBO, U3BITOC M3
IpakAaHCKOTr0 000poTa.

Heo0XxoquMoCTh 3aKpeIuIeHUs] 3a TOCYIapCTBOM CBOMCTB yHUBEpCAllb-
HOTO COOCTBEHHHMKA OOYCIIOBJIEHA CENH(PUISCKUMI CBOMCTBAMH TOCYAAp-
CTBa KaK CHUCTEMBI OpraHu3aliuy MOJUTUYECCKOI'O YIIPaBJICHUSA COOTBETCT-
BYIOIIEH TEppUTOPHEH, BO3JIOKEHHBIMHU Ha 3Ty CUCTEMY BHEIIHUMH U BHY-
TpeHHUMH (QYHKIHUSIMH, 1IEIbI0 peali3aliil KOTOPBIX SIBJISIETCSI CO3aHUe
HanOosee OJIarONPHUSTHBIX YCIOBUH MPOXKUBAHUS TPAXKJaH W UHBIX HAXO-
JSAIIAXCST HA TOCYAapCTBEHHON TEPPUTOPHH JIMI] KaK ¢ TOYKH 3PSHHUS KO-
HOMHYECKOTO Pa3BHTHS U JOCTOHHOI'O MaTepHalbHOIO, B TOM YHCIIE U CO-
LMAJIBHOTO OOECIICUeHHs, TaK M C TOYKH 3PEHHS ITOJUTHYECKOH, SKOJIOTU-
YEeCKOW, TEXHOT€HHOH 1 T.II. 0€301acHOCTH.

[epeuenp UMynIECTBA, KOTOPOE MOXKET HAXOAUTHCS TOIBKO B COOCTBEH-
HOCTH TOCY/IapCTBa U, CIEA0BATEIIBHO, SABISIETCSI OTPaHUYEHHBIM B 000pOTE
100 M3BATHIM M3 000pOTAa, 3aKperuieH B 3akoHe Pecrybmuku Benapycs ot
15 mrons 2010 r. IlpaBomounsi cOOCTBEHHHKA B OTHOIICHNH MMYIICCTBA,
BXOJAIIETO B IepedyeHb, 3aKPEIUICHHbI B HA3BaHHOM 3aKOHE, MOTYT, I10
o01emMy mpaBuily, epeaaBaTbcs OT COOCTBEHHUKA, T.€. Pecriybnuku bena-
pych (aAMHHHCTPAaTHBHO-TEPPUTOPHAIBHBIX enuHul PecryOnuku bena-
PYCB), TOJNBKO TOCYAapPCTBEHHBIM OpPraHH3alUsIM CO CTaTyCOM IOpHINYe-
cKkoro smna. Bmecre ¢ TeM, HOPMBI Ha3BaHHOTO 3aKOHa 3aKpEIUIIOT psil
UCKIIFOYCHHUH, COTJIACHO KOTOPBIM IIPAaBOMOYHS COOCTBEHHHKA B OTHOLIE-
HUM WMYIIECTBA, HAXOMAIIETOCS TOJBKO B COOCTBEHHOCTH TOCYIapCTBa,
MOTYT OBITH MEpeaHbl CyObeKTaM JacTHOH (opmbl coOcTBeHHOCTH. Tak,
HaIpuMep, B COOTBETCTBUU ¢ HOpMaMH Iil. 3—6 cT. 8 aHanusupyemoro 3a-
KOHa OOBEKTHI, HAXOSIIUECS TOIBKO B COOCTBEHHOCTH TOCYIapCTBa, MO-

ryT OBITH nepeaanbl B COGCTBGHHOCTB, B ap€HAay, B 6C3BO3M33HHOC II0JIB30-
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BaHHE CyOBEKTaM IIpaBa YaCTHOH COOCTBEHHOCTH, MOTYT OBITH CO3HaHBI
Ha3BaHHBIMU CyOBEKTaMH, €CJIM JTO JOMycKaeTcss HOpMaMmH 3akoHOB Pec-
nyonuku benapycs, a Taxke aktoB [Ipe3unenra PecryOmnuku benapycs.
DopMyIHpOBKa NPUBEIACHHBIX HOPM CT. 8 3aKoHa, COIJIACHO KOTOPBIM
mepeiaya rocyJapCTBEHHOTO UMYIIECTBA B COOCTBEHHOCTh YACTHBIX JIHIL
JIOIYCKAeTcsi Ha OCHOBAaHWM HOPM, 3aKPEIUIEHHBIX B «akTax» [JaBbI TOCy-
JapCTBa, IO HAIIEeMy MHEHHIO, TIPEIIoIaraeT BO3MOXKHOCTh TaKOHW meperna-
Y1 HE TOJIbBKO Ha OCHOBAaHUHU HOPM 3aKOHOAATCJIBHBIX AKTOB, a UMCHHO YKa-
30B U jekpeToB IIpesunenta Pecny6muku benapych, HO U Ha OCHOBaHUH
pacnopspkenuit Ilpesunenra Pecniyonukn benapych, kotopsle, 1o oOmemy
TIpaBHITY, ABIAIOTCS IPABOBBIMU aKTAMH HEHOPMATHBHOTO Xapakrepa'’ .
Bwmecte ¢ tem, Pecrry6nmka benapych sBnsieTcsi cOOCTBEHHHKOM OT/ICITB-
HBIX OOBEKTOB, KOTOpbIE HE MOTYT OBITh IEPECOAHBI B YaCTHYIO COOCTBEH-
HOCTb JTake Ha ocHoBaHWM pemeHus [IpesunenTa Pecyonuku benapycs. K
TaKOMY UMYHICCTBY OTHOCATCA HEAPA, BOABI U JI€Ca. TaK, B COOTBETCTBHUU C
UMIepaTUBHBIMU HOpMamu cT. 13. KoHcTtutynuu, Hempa, BOJBI, Jieca CO-
CTaBJSIFOT MCKIIFOUUTEIBHYI0 COOCTBEHHOCTh TOCYAapCTBa, YTO HCKIFOYACT
BO3MOKHOCTB TIepeladll HA3BaHBIX OOBEKTOB B YACTHYIO COOCTBEHHOCTP
WHade, KaK MOCPEICTBOM N3MEHEHHSI IIPHBEICHHON KOHCTUTYIIMOHHON HOP-
MelL. [IpeanoxeHHBIi BRIBOI MOATBEp)KAaeTcs Hopmamu cT. 1 3akona Pec-
ny6nuku benapych ot 15 urons 2010 r., B COOTBETCTBHM C KOTOPBIMU JI€H-
CTBHE YKa3aHHOTO 3aKOHa HE pacHpOCTPaHSETCS Ha OOBEKTHI, COCTABIISIO-
e B COOTBETCTBHH ¢ HOpMamu Koncturynuu Pecnyonuku benapych wmc-
KITIOYUTETBHYI0 COOCTBEHHOCTh TOCYIapCTBa, T.€. HA HENIPa, BOMKI U Jieca.
Ha ocHOBaHHMU M3TI0KEHHOTO MOXKHO KOHCTATHPOBATh, YTO HOPMaMH CT.
13 KoHCTHTYIIMH BBEICH NOTONHUTEIBHBINA PEKUM 000pPOTOCIIOCOOHOCTH
00BEKTOB TpaXIaHCKHUX IIpaB, a UMECHHO PEKUM HUCKIIIOYUTEITLHON rocy-

JApCTBEHHOM COOCTBEHHOCTH, KOTOPBIM CIEIyeT paccMaTpHBaTh Kak OT-

109 Ioopobnee 06 smom cm.: Bacuiesnu I'.A. Kommenrapuii k 3akony «O HOPMATHUBHBIX HPABOBBIX
akrax PecrryOnuxu Benapycey. — Munck: Murepnpeccepsuc, 2003. — C. 18.
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JETbHBIA BUJ PEXHMMa OTPAaHWYEHHOTO 000poTa OOBEKTOB TPaKIaHCKUX
IIPaB, OTJIMYAIOIIUHCS OT HOCIEIHETO TEM, YTO MOJHOCTBIO UCKIIIOYAET BO-
3MOYKHOCTh OTUY)KJCHHUSI Ha3BaHHBIX OOBEKTOB B MOJIb3Y CyOBEKTOB IpaBa
YaCTHOW COOCTBEHHOCTH, 32 MCKJIIOYEHUEM CIIydaeB BHECCHUS! M3MEHEHUM
B HOpMBEI cT. 13 Koncrturynun Pecniy6nuku benapycs.

Bwmecre ¢ Tem, HOpMBI cT. 13 KOHCTUTYLMU HE MCKIIIOYAOT TpakJaH-
CKHH 000pOT yKa3aHHBIX 0OBEKTOB HEIBI)KUMOCTH M, B YaCTHOCTH, UX IIe-
penady BO BpEMEHHOE BJIAZICHUE U MOJI30BAaHUE YAaCTHBIM CyOBeKTaM rpa-
xraHckoro. Hampumep, mepesada reoorudeckoro MM TOPHOTO OTBOAA
JUISl pa3paboTKH MECTOPOXKAEHHS MOJIE3HBIX MCKOIIAEMBIX B COOTBETCTBUH
c nHopmamu Konekca Pecrryomuku Benapycs o Henpax.

Taknum 00pa3om, Tocy1apcTBO, ABISACH YHUBEPCATLHBIM COOCTBEHHUKOM,
CITIOCOOHO MIMETh Ha IpaBe COOCTBEHHOCTH JII000C NMYIIECTBO, OTHOCAIIIEE-
Csl TI0 TPaXKIAHCKO-TIPAaBOBOM Ki1acCu(UKaIMK 0OBEKTOB K BEIlaM, Ha KOTO-
pBIE PACIPOCTPAHSIIOT CBOE JEHCTBUE CICAYIOIINE PEXKUMBI 000pOTa 00BEK-
TOB TPaXAA@HCKUX IPaB: PEXKHUM CBOOOJHOTrO OOpAalICHHs, PEXHUM OrpaHH-
YEHHOro OOpalleHHs], BKIIIOYas PEXUM HUCKITIOUUTEIFHON TOCY1apCTBEHHOM

COOCTBEHHOCTH, U PEKHM, 3aIPEUIAIOINHI TPAXKTAHCKIH 000POT OOBEKTOB.

§ 4. COJIEP’)KAHUE MPABA T'OCYJIAPCTBEHHO COBCTBEHHOCTH

ConepxaHue mpaBa rocyJapCTBEHHON COOCTBEHHOCTH, TaKXKe KaK H CO-
JIep)KaHUe TMpaBa YacTHOH COOCTBEHHOCTH, COCTAaBISIFOT TPU IPABOMOYHS
COOCTBEHHHMKA: BIIaJICHNE, MOJIh30BaHUE U pacnopspkenue. OrHako He00Xo-
JUMO OTMCTHUTB, UYTO COI[ep)KaTeJ'H)HOC HAITIOJJTHCHUEC HA3BAHHBIX HpaBOMO‘II/Iﬁ
COOCTBEHHHKA B 3aBHCUMOCTH OT CYOBEKTa MpaBa COOCTBEHHOCTH MOJKET
OBITH Pa3TUYHBIM U, HA YTO YKA3bIBAIOCH BBIIIIC, 3aBHCUT OT OMPEICICHHBIX
0OCTOSITENBECTB, B TOM YHCIIE MOJUTUICCKOTO CBOMCTBA, B YACTHOCTH, OT YC-
TAHOBJICHHOTO B FOCYaPCTBE MOJUTUYECKOTO PEXKKMMA M BHIOPAHHOTO TOCY-
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JapCTBOM ITyTH 3KOHOMHUYECKOTO Pa3BUTHSL.

B nacrosiiee Bpemst B Pecniyonuke benapych B COOTBETCTBHU C YHUBEP-
CaJIbHBIMHM CBOMCTBaMH rocyaapcTBa Kak CO6CTBCHHI/IKa B OTHOILIEHWHU I'OCYy-
JAPCTBEHHOIO HUMYIIECTBAa HOpMaMmH IIpaBa YCTAHOBJIEHA M aJleKBaTHas
CTPYKTypa NPaBOMOYUN COOCTBCHHHKA, MPEJOCTABIIOMAs COOCTBCHHUKY
HanboJee MaKCUMAaIbHEIE, a TI0 CYTH, HEOTPaHMYCHHBIE BOZMOYKHOCTH BIIa-
JIEHMsI, TOJb30BAHMSA M PACHOPSIKEHUS TOCYAApCTBEHHBIM HMYILIECTBOM.
Bwmecte ¢ TEM, YKa3aHUC Ha HCOTPAHMYCHHBIC BO3MOKHOCTH TOCydapCTBa
KaK YHUBCPCAJIBHOI'O CO6CTBeHHl/IKa ABJIICTCA, IPUMEHUTEIIBHO K KOHKPET-
HOMY MEPHOJY BPEMEHH, B ONPENIEICHHON CTENEeHU YCIOBHBIM, TaK KaK ro-
cynapcTBo, coriacHo BepHoMy yTBepxaeHuto FO.K. Toncroro, «neicTByer
(BO BCAKOM cCiTydae JOJDKHO JISHCTBOBATh) B MpeJeiiaX, yCTAaHOBICHHBIX MM
CaMUM M IOJYHMHSIET CBOIO JIEATENBHOCTh MM K€ YCTAaHOBJIEHHOMY IIpa-
By»l 1 Taxum 00pa3oM, B K&Kl KOHKPETHBINA MTEPHO BpEMEHH PABOMO-
YU TOCYJIapCTBa B IMPOIIECCE OCYIIECTBIICHUSI MPABOMOYNH COOCTBEHHHUKA
OrpaHMYC€Hbl COOTBETCTBYIOIIUMU IIPABOBLIMU HOpMaMU. O[lHaKO B Cully
TOT0, YTO TOCYAAPCTBO SIBISCTCS CYOBEKTOM, YCTAHABIIMBAIOIIUM IIPaBHIIA
MTOBEJICHUS, B TOM YHCIIC U U ceOs, OHO B JTF000€ BpeMs MOXKET U3MCHUTH
YCTaHOBJICHHBIE NIPaBUJIa, HAOJIHMUB MX HYXKHBIM COJEp’KaHUEM, B 4e€M U
MPOSIBIISIIOTCSL. HEOIPAaHUUYEHHBIE BO3MOYKHOCTH TOCYJApCTBa KaK YHHUBEP-
CaJILHOTO COOCTBEHHHMKA.

B cuny crienuduky peanusaiyuy mpaBOMOYHA COOCTBEHHHMKA B OTHOIIIC-
HUM TOCYAapCTBEHHOTO UMYILECTBA, COCTOAIICH B TOM, YTO ¢ (hOPMAalbHOU
TOYKH 3pEHHs] UMEHEM rOCylapcTBa T'OCYJapCTBEHHBIM MMYILECTBOM Bia-
JIEIOT, MOJIB3YIOTCSI U PACHOPSDKAIOTCS YIIOJIHOMOYEHHBIE TOCYJapCTBEHHbBIE
OpraHM3anuy, a (GaKTHIECKH — JODKHOCTHBIC JINIA, BHITOIHSIONINE (DyHK-
LIUM OPTaHOB YNPaBJICHUS FOCYIapCTBEHHBIX OpraHU3aluii, Ipouesypa pea-

Jin3anyu Ha MPaKTUKE HpaBOMO‘H/Iﬁ COOCTBEHHHKA B OTHOIICHUU rocynap-

1o I'paxnanckoe npaso: Yueb.: B 3-x 1. — 7-e u3., nepepa6. u pom. / ITox. pen. 0.K. Toncroro. — M.:
Ipocnexr, 2009. - T. 1. - C. 474.
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CTBEHHOT'O HMMYIIECTBA MaKCHMAJIFHO (pOpMaln30BaHa, YeM MPaKTHUECKH
HHUBEJIMPOBAaHO CYOBEKTHBHOE YCMOTPEHHE rOCYAAapCTBEHHBIX CIY)KaIUX B
MIPOLIECCE MPENCTABICHUSI HHTEPECOB TOCYAapPCTBA MO BIAJICHHIO, TTOJIb30Ba-
HUIO U PAcCIOPSHKEHHUIO TOCYAapCTBEHHBIM HMMYyIecTBOM. Dopmanuzanus
IpoIiecca peair3anyud MPaBOMOYHi COOCTBEHHUKA B OTHOLICHUH TOCyap-
CTBEHHOTO MMYILECTBA, COCTOSIIECTO B YIPABICHUH TOCYIApCTBEHHON COO-
CTBEHHOCTEIO, B CBOIO OUYepeb, O0YCIOBICHA CTPEMIICHIEM TOCyIapcTBa B
MaKCHMaJILHO BO3MOYXKHOW CTETEHH IMPENOTBPATHTh JIIOOBIE 370yHOoTpediie-
HUA CO CTOpOHLI JIMII, HpeI[CTaBHSIIOHII/IX FOCyJIapCTBeHHI)Ie I/IHTepeCBI B
MPOLIECCE pPeaTu3aliy IPaBOMOYMI BJIAJICHUs, TI0JIb30BAHUS U PACHIOpsIKe-
HUS TOCYAAapPCTBEHHBIM MMYIIECTBOM, B YeM HET HCOOXOIMMOCTH B OTHO-
IICHUW COICPKaHMS TpaBa YaCTHOW COOCTBEHHOCTH, KOTOPOE Pean3yercs,
mo o0ImeMy MpaBUITy, HEMOCPEACTBCHHO COOCTBCHHHKOM HMYIIECTBA, a
HMMEHHO, JINIIOM, 3aUHTEPECOBAHHBIM B €T0. COXpAaHEHUH U HanOoJjee parro-
HaAJIbHOM UCITIOJIb30BAHUHU.

Tak, B OTJIMYKE OT MMYIIECTBA, HAXOJSINEIOCS B YACTHOW COOCTBEHHO-
CTH, TOCYJIapCTBEHHBIM HMYILECTBOM YMPABJISIOT JHIA, IOPUIUYECKH HE
SIBIITFOIIMECS. COOCTBEHHUKAMH HWMYIIECTBA, HO (DAaKTUYCCKH HMMEIOIIHC
JIOCTYIl K paclopsoKeHHI0 WM. HemocpencTBeHHBIH JOCTYN deloBeKa He-
CcOOCTBEHHMKA K MMYIIECTBY, COOCTBEHHHK KOTOPOTO IMPEACTaBISACTCS KaK
pealibHO HE CYIIECTBYOMmas (GHUKIHs, HE CIIOCOOHAsS HEMEIJICHHO M aJeK-
BAaTHO peaerOBaTL Ha yHleMJ'IeHI/Ie ero I/IMyHleCTBeHHLIX npaB, MOXET
CITY’)KHUTh TOOYKIAOIIUM MOTHBOM K COBEPIICHHIO YTOJIOBHBIX MPECTYI-
JICHHUH, a IMEHHO XHWIICHUI B OTHOIICHUH TOCYJapCTBCHHON COOCTBCHHO-
CTH JIAIIaMH, HEMOCPEICTBCHHO YIIOJIHOMOUYCHHBIMH PACTIOPSDKAThCA CFo,
YTO MOIATBEPKIACTCS HMMEIOMICHCs CyneOHOM MpPaKTHKOW 10 yTOJIOBHBIM
JienaM 1 00yCIIOBJIEHO €CTECTBEHHBIM CTPEMIICHHEM UYeJIOBeKa K HaKOTLIe-
HHUIO MaTepI/IaI[I)HI)IX 6nar U TIOBBILICHUIO MaTepI/IaHBHOFO ypOBHS{ CBOCﬁ
JKH3HH.

SIpkuM npuMepoM HeJJ0OpOCOBECTHOTO OTHOIIEHHS I'PakAaH K rocyaap-
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CTBEHHOMY HMyIIeCTBY MokeT ciykuth onbIT CCCP, xorma paboume u
CJIy’Kalue CYUTaJIN 4yTh JIM HE CBOMM JOJIT'OM «II€pE€pacupeacIsaATh» UMY-
LIECTBO OpraHM3aluii, B KOTOPBHIX paboTalii, B CBOIO COOCTBEHHOCTH, OII-
paBIbIBasi, C MOPAJIBHONW TOUKH 3PEHHUS, CBOE NPOTHBOINPABHOE MTOBECHUE
HU3KUM ypOBHEM 3apa0OTHOW IUIATHI W, CJIE0BATENbHO, BOSHUKAIOUINM Y
pabOTHUKOB MOPAJIEHBIM NPABOM Ha ITOJyYEHHE «IOIIATH B HATYPATbHOM
BEIpaKeHNI». Takoe OTHOIIEHHUE TPaXkAaH K TOCYJapCTBEHHOMY MMYIIECT-
BY OBUIO O0YCJIOBJIEHO, B TOM YHCJIE, U OTCYTCTBHEM PEaNbHOTO COOCTBEH-
HUKa, (AKTUYECKOr0 CyObeKTa, 3aMHTEPECOBAHHOTO B COXPAaHEHUH M pa-
LMOHAJILHOM HCIIOJIb30BaHUHU CBOEH COOCTBEHHOCTH.

HenocpenctBeHHO B MOHOW (hOpMalIM3alvy MpoIecca yrnpaBieHus ro-
CyJapCTBEHHBIM MMYIIECTBOM ITyTEM IIPHUHSTHS HOPMATHBHBIX IPaBOBBIX
aKTOB, COJCPXKAIINX MMIIEPATHBHBIC NPEIIHNCAHNUS, ONPEICIAIOIIE MPo-
LEeNypy BIAJCHUS, TMOIb30BAaHUA M PACHOPSKECHUS TOCYIapCTBEHHBIM
HMMYIIECTBOM U YCTAaHABIIMBAIOLIME MPOLEAYpPY TOCYAapPCTBEHHOIO KOH-
TPOJs 32 YKa3aHHBIM MPOLECCOM; U COCTOAT OCOOCHHOCTU COAEpPKAHUSL
IIpaBa roOCY/apCTBEHHONH COOCTBEHHOCTH, KapAWHAJIBHO OTIMYAIOIINE €T0
OT CoziepXKaHus MpaBa YaCTHOW COOCTBEHHOCTH, KOTOPOE peasu3yeTcs, 1o
o0ImeMy TpaBHITy, HETIOCPEACTBEHHO COOCTBEHHMKAaMH MMYILECTBA HA OC-
HOBE NPHHIIMIIOB TPAXKIAHCKOTO MPaBa B yCIOBHAX MPAKTHYECKU ITOJIHOTO
", 3a HECKOTOPBIM HCKIOYCHUEM, HCOTPAHUYCHHOI'O Cy6'l)eKTI/IBHOFO yc-
MOTpEHHS CyOBEeKTa IpaBa 4aCTHOW COOCTBEHHOCTH.

Tak, B nensx Haubonee 3p(HEeKTHBHOrO ynpaBiIeHHs TOCYIapCTBEHHOM
COOCTBEHHOCTBIO M OCYIIECTBJICHUS! TOJHOTO KOHTPOJS 3a YKa3aHHBIM
npoueccoM B PecrryOnmke benxapych IpHHAT ps HOPMAaTHBHBIX IIPaBOBBIX
aKTOB, HOPMBI KOTOPBIX ONPEACISAIOT MPOLEAYpPY BIAJCHUS, MTOIb30BAHMS
U, 94TO 0COOEHHO BayKHO VIS IIPEIOTBPAILCHUS 3JI0YOTPeOIICHUH B aHAIHU-
3UpyeMoii cdepe, pacropsbKeHUs! ToCyIapcTBEHHbIM UMyLecTBoM. K yka-
3aHHBIM HOPMAaTHBHBIM IIPaBOBBIM aKTaM, Hapsay C Ha3BaHHBIMHU BBIIIE,

otHocstcs [TocranoBnenne Coera MunuctpoB ot 20 gekadps 2006 r. Ne
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1687 «O mepax mo peanmsanuu Ykasza [Ipesunenra Pecriy6mmkn benapych
ot 14 ceutsi0pst 2006 r. Ne 575», Yka3 [Ipe3unenra Pecny6onuku benapych
ot 27 nexabpst 2007 1. Ne 667 «O0 U3BATHU U NPETOCTABICHUHU 3EMENIbHBIX
yuyacTkoBy», Yka3 [Ipesunenta Peciyonmkn benapycs ot 18 Hos10pst 2008 T.
Ne 626 «O coBepLIEHCTBOBaHMH IOPSJIKA PACIIOPSDKEHHST BBICBOOOXKIae-
MBIMH MaTepHaIbHBIMU PECYpPCAaMH BOOPY)KEHHBIX CHJI, APYTUX BOICK, BO-
WHCKUX (OPMHUPOBAHUH M BOCHH3MPOBAaHHBIX OpraHm3amuid PecryOnmkm
Benapyce», Yka3 IIpesunenta Pecmy6nuku bemapycs ot 5 mas 2009 1. Ne
232 «O HEKOTOPBIX BOMPOCAX MPOBEACHHUS ayKIIMOHOB (KOHKYPCOB)», YKa3
[pesunenra Pecnybnauku benapycw ot 23 okrsiops 2009 r. Ne 518 «O He-
KOTOPBIX BOINPOCAaX apeHAbl M 0Ee3BO3ME3IHOTO IOJIb30BAHHUS HMYIIECT-
BoM», [ToctanoBnenue Cosera Munuctpos ot 26 mapta 2008 r. Ne 462 «O
HEKOTOPBIX Mepax Imo peanu3anun Ykasza [Ipesunenta PecryOmuku Bena-
pych ot 27 nekabps 2007 r. Ne 667, ITocranoBinenne CoBeta MUHHCTPOB
ot 9 mronst 2010 1. Ne 883 «O mpuHATUM B pecIyOIMKAHCKYIO COOCTBEH-
HOCTb UMYILIECTBA» U PSIJI IPYTUX HOPMAaTUBHBIX ITPABOBBIX aKTOB.

Kak cnemyer m3 Ha3BaHMS NIPUBEAECHHBIX HOPMATHBHBIX IPABOBBIX aK-
TOB, B HaHOOJbIIEH CTENICHH MOIBEP)KEH (popMaIn3auy HeoCcpeCTBEHHO
MIPOLIECC OTUYKACHHS TOCYyIapCTBEHHOTO MMYINECTBA, T.€ MPOLExypa pea-
JU3alUM OTAETBHONW COCTaBIIIOIIEH TaKOro MPaBOMOYMS COOCTBEHHHKA
Kak pacropsbkenue. IIpu 3ToM moj OTYyKAEHHEM HMYIIECTBA, COTIACHO
HopMaM Yka3za Ne 575, moHumMaeTcst mepenada u3 pecinyOInKkaHCKoi coOCT-
BEHHOCTH B KOMMYHAJIbHYIO M (WJIM) YaCTHYIO COOCTBEHHOCTh Ha BO3ME3[I-
HOU My 0€3BO3ME3IHOM OCHOBE, B TOM YHCJI€ BHECEHHE B YCTaBHBINA (hOHA
HETOCyJapCTBEHHOW OPraHU3aLMK CO CTaTyCOM IOPUANYIECKOTO JINIA, UMY-
IIECTBA, HAXOAIIETocs B coOCTBeHHOCTH PecmyOnmkn benmapycs n 3akpe-
IUIEHHOTO Ha TpaBe ONEPaTHBHOIO YIPABJICHUS, XO35MCTBEHHOTO BEACHHS
3a pecImyOJUKaHCKIMH OpPTraHU3alHsSIMHU CO CTaTyCOM IOPHIMYECKOTo JINIIa,
MIOJJYMHEHHBIMU PECIYOJIMKaHCKUM OpraHaM TOCyJapCTBEHHOTO yIpaBiie-

HUS U UHBIM TOCYAAapCTBCHHBIM OpraHUu3aludaM, APYIUMU TroCydapCTBCH-
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HBIMH OPTaHM3alMAMHE, a TAKXKE EPEIAHHOTO B OE3BO3ME3THOE MOJIH30Ba-
HHE HEroCyJapCTBCHHBIM OpPraHHU3aLUsAM, PECIyOJHKAHCKHM TOCYIapCT-
BeHHO-OGHIeCTBeHHbIM O61)€Z[I/IHGHI/I)IM.

Hapsiny ¢ otuyxaeHueM, B CTPYKTypy TaKOro IMpaBOMOUUS, KaK paclo-
pSOKEHUE, BXOJSAT U HHBIE COCTAaBIIAIONINE, HE BIEKYLIME NpPEKpaleHHs
IIpaBa TOCYIapCTBEHHOH COOCTBEHHOCTH Ha MMYILECTBO B IIpolecce pac-
nopspkeHnsIM uM. K yKa3aHHBIM COCTaBJISIFOLIMM IIPABOMOYHS «pPacIiopsi-
JkeHue» HopMamu Ykaza Ne 575 oTHeceHsl Iepelada rocygapCTBEHHOIO
HMYIIECTBa B 3aJI0T, HA YCIOBUSAX apeHIs! (Tepenadyrd BO BPEMEHHOE Bila-
JICHUE W II0JIb30BaHHME HAa YCIOBUSX IIATHOCTH M BO3BPATHOCTH), B Oe3-
BO3ME3HOE MOJIb30BaHHE U B JOBEPUTENIBHOE YNpPaBJICHUE, a TaKKe UHAs
nepeaya uMyIecTsa 06e3 m3MeHEeHUs! (OpMBI COOCTBEHHOCTH, IO/ KOTO-
poii moHnMaeTcs 6e3Bo3Me3IHas Nepeada UMYIIECTBa TOCy1apCTBEHHBIM
OpraHHU3aLHsIM CO CTaTyCOM IOPUAMYECKOTO JIMLA U, B YACTHOCTH, peciy0-
JIMKAHCKUM U KOMMYHAJIbHBIM YHUTAPHBIM NPEANIPUATHAM U YUPCKACHUAM
peciyGIMKaHCKOTO i MECTHOTO TIOAUMHEHHS

B nanHOM ciyuae cieyer BeCTH pedb 00 OIOCPEIOBaHHON peann3alun
TOCYAapCTBOM NPHHAMIESKANINX €My INPABOMOYH COOCTBEHHHMKa dYepes
nepeady MpaBOMOYUH BIIaJCHNUS, TOJb30BAHNS U PACTIOPSKEHHS COOTBET-
CTBYIOIIMM HMYILECTBOM ITyTE€M €rO 3aKpEIJICHUs Ha OJHOM U3 OrpaHU-
YCHHBIX BCIIHBIX IpaB 3a CO3JJaHHBIMU TOCYyAapCTBOM OpraHuU3anusiMn CO
CTaTyCOM IOPUIMYECKOTr0 JIMIA B IPAaBOBOH (hOpME YHUTAPHBIX, B TOM YHC-
Jle W Ka3eHHBIX Hpennpusatuii u yupexnaenuil. [Ipn ykazanHom criocobe
yIPaBJIEHUS TOCYJapCTBEHHBIM HMMYIIECTBOM HUCIOJIb3YIOTCS TaKHE Orpa-
HUYCHHBIC BEIIHBIC MPaBa, KaK MPaBO XO3AHCTBEHHOTO BEICHUS U IIPABO
OTIEPAaTHBHOTO YIIPABICHHUS.

HanGonpmummu moMHOMOYHMSME B 00JaCTH OCYIIECTBIEHHS HPaBOMOYMIA

COOCTBEHHHKA B OTHOILIEHUH HNMYHIICCTBA, HAXOAAICTOCS B FOCy}IapCTBCHHOﬁ

" Modpobree o npoyedype saxniouenus 002060poe apendvi, 6e3603Me30H020 NOTL306AHUS U D0BEDU-
menvhoeo ynpaenenust cm.: ManbkoBekuii M.A. Kypce rpaxmanckoro npasa: OcobeHHast 4actb: B 3-x T. —
Mutnck: Monoaexuoe, 2008. — T. 1.; Muuck — Monoaexuoe, 2010. — T. 2.
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cobctBeHHoCTH, oOmamaer [Ipesunent Pecybmmku benmapycs, 9to o0ycioB-
JIeHO mpuMeHsieMol B benapycu cucteMoil 3aKOHOJIaTeNIbCTBa, HA UepapXu-
YecKoH BepIIMHEe KOTOopoi mociie KOHCTHTYLMM M MpOrpaMMHBIX 3aKOHOB
CTOST aKThl [ 71aBbI ToCyaapcTBa, a MMEHHO JMPEKTUBBI, YKa3bl U JEKPETHI
[pesunenra Pecriyonmukn benapycs. Takum oOpasom, I'maBa rocynapctsa,
o0rnajast TOJTHOMOYMSMH HA TIPUHATHE HOPMAaTUBHOTO IIPABOBOTO aKTa, HaJe-
JICHHOTO Ha Tepputopnu Pecnyommku Benmapych 1o cyti HamOousIei opu-
JMYECKON CHJION, MOXET IPHHATH Jro0oe He mpoTuBopedaiiee Koncturyimm
pellieHHe B OTHOIIEHWH JIFOOOTO0 MMYILECTBA, HAXOAAIIErocs B TOCyIapcT-
BEHHOI COOCTBEHHOCTH, a TaKXK€ M B OTHOIICHUH MMYIIECTBA, KOTOPOE MO-
JKET HaXOAWTHCS B YAaCTHOW COOCTBEHHOCTH Tpak[JaH M OpraHM3alui, Ha-
TIpUMeEp, B 9acTH M3MEHEHHS MPaBOBOTO PEXMMa TaKOro MMylnecTsa. Tak,
TIOCPEICTBOM IPHHSTHS TAKOTO 3aKOHOIATEIIBHOI0 aKTa KaK YKa3 WIIH JEKpeT
IIpe3unenra PecryOmuku benapych, ['maBa rocymapcTBa CBOMM PEIICHUEM
MOXKET U3MCHUTH PEXKHUM T'OCYTApCTBEHHOIO0 MMYILECTBA, MEPCIaB, HAIPH-
Mep, UMYIIECTBO, KaccH(PUIMpyeMoe Kak peciyOnmKaHcKasi COOCTBEHHOCTB,
B COOCTBEHHOCTH aJIMHHHCTPATHBHO-TEPPUTOPHAIBEHON €IMHHIBI U, HAa00o-
POT, KOMMYHaJIbHYI0 COOCTBEHHOCTh [J1aBa ToCymapcTBa MOXET H3BSTh B
cobcrBenHOCTh PecyOmiku Benapyck. Hapsimy ¢ sTiM uMytecTBo, KOTOpoe
MOXKET HaXOJHUThCS TONBKO B COOCTBEHHOCTH IOCyIapcTBa, pemreHneM llpe-
3uzieHTa benapycu mMoxeT ObITh MepeaaHo Ha OJJHOM U3 BELIHBIX IpaB CyOb-
€KTaM IpaBa YaCTHOW COOCTBEHHOCTH, YTO MPEIYCMOTPEHO HOpMaMH 3aKOHa
Pecny6mmku benapycs ot 15 ntonst 2010 .

VYuuTteiBas TOT (aKT, YTO, B COOTBETCTBUU C HOpMamu cT. 79 Koncrury-
1w, [Ipesunent Pecny6nuku benapycs siBnsercs rapantom Koncrurynun
1 o0ecreunBaeT MOJIUTHYCCKYI0 W SKOHOMHYECKYIO CTaOMIIBHOCTH (hakT
MpeaocTaBIeHus 1 1aBe rocyrapcTBa JOCTaTOYHO ITMPOKHUX HOTHOMOYHH B
00J1acTH peann3alii MPaBOMOYNN COOCTBEHHHKA B OTHOIICHHH TOCYaap-
CTBEHHOI'0 MMYILECTBA, MPEICTaBIACTCS BO3MOXKHBIM PU3HATh ONpaBaH-

HBIM, CIIOCOOCTBYIOIIIMM CO3/IaHUIO MPABOBBIX YCIOBHI HambOosee dPdek-
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TUBHOI'0, PALIMOHAJIBHOTO UCIOIb30BaHUS TOCYIapCTBEHHOIO UMYIIECTBA B
HHTEepecax 0eIopyCcCKOro Hapoa.

EnunHcTBEHHBIM oOrpaHudeHueM mnoiaHoMmouni Ilpesunenta PecmyGmuku
Benapych B 00J1acTH yIpaBIeHHs TOCYIaPCTBCHHON COOCTBCHHOCTBIO SBIISCT-
Csl YCTaHOBJIEHHBIH HOpMaMmU cT. 13 KoHCTUTyIMH peskuM MCKIIFOUUTENbHON
TOCYIApCTBEHHOW COOCTBEHHOCTH B OTHOIICHHH TaKOTO HEIABIKUMOTO HUMY-
IIeCTBa, KaK He/Ipa, BOABI U Jieca, KOTOPBIE HE MOTYT OBITh IepeaHbl B JacT-
HyI0 COOCTBEHHOCTh JJavkKe Ha ocHOBaHuH perrenus [Ipesunenrta benapycu.

ITosTHOMOYHST MHBIX TOCYJAPCTBCHHBIX OPTaHOB YIPABJICHHUS PECITyOJIu-
KaHCKOTO M MECTHOTO YPOBHEH B OTHOILIEHUH YIPaBJICHUS FOCYAapCTBEH-
HBIM MMYIIECTBOM OTPaHUYEHBl HOPMaMH YKa3aHHBIX BBIIIE U HEKOTOPBIX
JpYruX HOPMAaTHBHBIX IPABOBBIX AKTOB, B TOM YHCJE OMNPEIEIISIOIINX
KOMIICTEHIINIO KOHKPETHOTO OpraHa B 00JAaCTH BIIAACHUS, ITONB30BAHUS H
pacropspKeHUsT TEM WIM MHBIM TOCYJapCTBEHHBIM HMYIIECTBOM, UTO IIO-
3BOJISIET MHUHMMH3HPOBATH BO3MOXKHOCTH 3JIOYMOTPEONIEHUH CO CTOPOHBI
TOCYAapCTBEHHBIX CIYXKAIIUX, HEMOCPEJACTBEHHO PEaTM3yIOIIUX rocyaap-
CTBEHHYIO UMYILLIECTBEHHYIO MOJMTUKY, CO3/1aTh MPABOBbIE TAPAHTUH HAJ-
JIEKAIIETO OCYIISCTBICHUS, TIPaBOMOYHN COOCTBEHHHKA B Ka)XXIOM KOH-
KPETHOM CIIy4ae pacHopsbKEHHS TOCyIapCTBEHHON COOCTBEHHOCTEIO.

Takum o0pa3oM, B 3aKIIOYEHHE MOXXKHO OTMETHUTB, YTO COBOKYITHOCTBH
HMMYIIIECTBa, KOTOPOE MOXET HAXOJAUTCS B TOCYAApCTBEHHOW COOCTBEHHO-
CTH, a TAK)KE MPABOBBIC CPEACTBA, B COCTABE KOTOPHIX HAUOOJBIIHN yICTb-
HBII BEC 3aHUMAIOT UMIICPATHBHBIC HOPMEI, UCKITFOYAIOIINE CyOBEKTHBHOE
YCMOTPEHHE JIUL, PEATU3YIOLIUX TOCYIapCTBEHHYIO UMYIIECTBEHHYIO I10-
JUTHKY, BEIOpaHHBIE TOCYJApCTBOM IS BO3JCHCTBUS Ha YYaCTHHUKOB 00-
LIECTBEHHBIX OTHOIIEHWH, BO3HHMKAIOUIMX B IPOLECCE OCYIIECTBICHUS
MpaBa TroCyAapCTBEHHOW COOCTBEHHOCTH, O0YCJIOBIEHBI Ha3HAYCHUEM TO-
CyJlapcTBa Kak CHCTEMbI TIOJUTHYECKOTO YIIPABIECHUS OOIIECTBOM, a TAKXKe
BO3JI0)KCHHBIMU Ha yKa3aHHYIO cucreMy (yHkimsmu. [Ipu sToM mmmepa-

TUBHOC MPAaBOBOC PEryjIMpOBaHUC IMPOLUECCOB YIPABJICHUSA TOCYyAapCTBCH-

274



HOW COOCTBEHHOCTBIO, OE3YCIIOBHO, CHOCOOCTBYET €€ HCIOJIh30BAHUIO B

HHTEpecax BCero 0eI0pyccKoro Hapoa Handoee 3GhekTuBHBIM 00pazoM.



TJIABA 6. TIPABO OBIIE COBCTBEHHOCTH

§ 1. MIOHATHUE, IPU3HAKU W BUJIbI IPABA OBIIE COBCTBEHHOCTH.
OCHOBAHUSA EE BO3HUKHOBEHUSI

Bem, xak ciexyer U3 coaepKaHUs NMPeIblIyIIUX [JIaB HACTOAIIETO U3-
JaHUS, SBISIOTCS HEM3MEHHBIMU CIYTHHKaMM 4elloBeKa Ha MPOTSLKEHHU
BCeH ero *XHM3HH M UMEIOT I HEro HEOCMOPHMO Ba)KHOE 3HAUCHUE, B CBS-
3H C YeM TOCYAapcTBO, KaK CHCTEMa MOJUTHICCKOTO yIpaBICHHU 00MIecT-
BOM, B IIPOIIECCE BBHITOIHEHHUS CBOCH PEryIATUBHON (PYHKIIHH CO3aJIo TI0-
CpEICTBOM Pa3pabOTKH M BBEICHHS B ACHCTBHE HOPM BEIIIHOTO IIpaBa HaJ-
JIeKaIIKe IPaBOBBIC YCIOBHS:

— 3aKpeIruIeHUs] MMYIIECTBa, B MEPBYIO Ouepe/ib, Ha IpaBe COOCTBEHHO-
CTH 332 KOHKPETHBIM HHIHBHIYYMOM;

— cBOOOJTHOTO, B JIOITyCTUMBIX IPABOBBIMHI HOPMaMH Ipeesiax, UCTIONb-
30BaHMS KaXIIBIM WICHOM OOIIEeCTBa IPHUHAICKAIIETO eMy Ha TIpaBe co0-
CTBEHHOCTH MMYILIECTBA [0 COOCTBEHHOMY YCMOTPEHHIO.

B OomnpimHCTBE CiTyyaeB TIpaBO COOCTBEHHOCTH Ha OTPENC/ICHHYIO Belllb
MIPUHAIJIEKUT OJHOMY KOHKPETHOMY CYOBEKTy (SBIISIETCSI OJHOCYOBEKT-
HBIM), IMEET CBOEH IIEJIbI0 CO3/IaHNe HaUISKAIUX IIPABOBBIX YCIOBHI Oec-
MIPETSITCTBEHHOTO OCYIICCTBIICHUSI HEMIOCPEICTBEHHO 3TUM CYOBEKTOM TIpa-
BOMOYHI COOCTBCHHHKA B OTHOIIICHUH TIPHHAIJIC)KAIICH eMy BEIIU U, B CBS-
3W C 3THM, MOKET OBITh KITaCCH(UIIPOBAHO KaK HHANBUAYAIBHOE MIPABO.

Bwmecte ¢ Tem, oOmiecTBeHHBIE OTHOIICHHUS, BOZHUKAIOMINE MEXKIY Wie-
HaMHU COLMyMa B IIPOIIECCE NMPOM3BOACTBA, OOMEHA M MOTPeOJIeHHsT Mate-
pHAIBHBIX Oyar, SBISISACH, IO CBOEH CYTH, OTHOIICHHSMH 3KOHOMHYECKH-
MH, HE BCETa MOTYT JIUHAMHYHO Pa3BUBAThCS Ha OCHOBE OJTHOCYOBEKTHO-
ro IpaBa COOCTBEHHOCTH, T.€. B YCIOBHAX, KOTIa IPaBO COOCTBEHHOCTH Ha
OITHY BEIb NPUHAMICKUT OJHOMY CYOBEKTY T'pa)KITaHCKOTO IIpaBa, KOTO-

pomMy, KaK CJIE€ACTBUE, MPUHAIICIKUT IIPABO COOCTBEHHOCTH Ha BCIO COBO-
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KYIHOCTBH BEIeH, HaXOISAIIIXCS B €ro IepPCOHAIBHOM XO035ICTBEHHOM TOC-
TOJICTBE.

B oTnenbHbIX cilyyasx NpUMEHEHHE OHOCYOBEKTHOTO NpaBa cOOCTBEH-
HOCTH MOXET HE COOTBETCTBOBATh (DAKTUYECKU CKIIAIBIBAIOIIUMCS OOIIe-
CTBCHHBIM OTHOIICHUSM, MPOTUBOPEUYUTH BOJIC YYACTBYIOIIUX B HUX IIHII,
HaIpuMep, MPUHSBIIUX PEHICHHE O COBMECTHOM CTPOUTEIBCTBE U Jajlb-
Helimeil X03siCTBeHHOH IKCINTyaTalui 00bEKTa HEIBIKUMOCTH.

ITocTostHHO CyIIECTBYIOMUIT M pa3BUBAIOIIMIICS B 0OIIeCTBE IMpOIECC
MPOU3BOJCTBA, OOMEHa U MOTPeOICHHS MaTePHAIbHBIX OJIar B OTIACIbHBIX
ciydasix TpeOyeT 3aKpeIUICHHUS OJHOW BEIU MM UX COBOKYIHOCTH, MPE-
CTaBIIONICH CO0OH emuHOe 1enoe (CI0KHYIO BEIlb), Ha MpaBe COOCTBCH-
HOCTH 33 HECKOIIBKAMHU CyOBEKTaMHU TPaKIAHCKOTO IpaB. YKa3aHHAs He-
00X0IMMOCTb MOXET OBITh 00YCIIOBIICHA:

— CBOMCTBaMU HEMOCPEICTBEHHO CAMOM BEIlIH;

— MOTPEOHOCTAMH XO3SIMCTBEHHOHN SKCIUTyaTallil MMYIIECTBa, HaIpaB-
JICHHOM Ha IOCTHXKeHue Haubosiee I(P(HEKTUBHOO IKOHOMUYECKOTO pe-
3yJIbTaTa;

— HEOOXOIMMOCTBIO CHPABEAIHBOTO (PaBHOMEPHOTO) pacIlpeleIeHUs
BCEro NpruoOPEeTEHHOTO MMYIIECTBAa MEKAY HECKOIBKUMH CYOBEKTaMH B
YOPOIIEHHOM HOpsiake (TI0 00IIeMy IpaBiiTy) HE3aBUCHMO OT BKJIa/1a Kax-
JIOTO U3 HHUX B MPOIECC HAKOIUICHHUS OOIIEro NMYIIECTBA;

— KC€JIaHUEM HECKOJIbKUX Cy6T)eKTOB COBMCCTHO BJIaJICTh, IMOJIB30BATHCA
U pacopsDKaThCs OJTHOW BEIIBIO FITH MX COBOKYIMHOCTBIO, UCXOJS M3 KO-
HOMHYECKOH IIeJIeCO00Pa3HOCTH, WM MO0 WHBIM IPUYMHAM MOPAITBHOTO
(TICMXWYIECKOT0) CBOMCTBA.

Ha ynoBierBopeHme moTpeOHOCTEH CyOBEKTOB I'pa)kKIAHCKOTO ITIpaBa B
COBMECTHOM OCYIIIECTBIICHHH IPABOMOYMIA COOCTBEHHHKA B OTHOIICHUU
OIHOM MPOCTOI WM CIIOKHOM BEIIW HampaBieHbl HOPMbI TPaXAaHCKO-TIpa-
BoBoro uHcTHTyTa «IIpaBo 00IIel COOCTBEHHOCTH», BXOASIICTO B COCTAB

oA0Tpac/iv rpaxxJaHCKoro mpaBa «HpaBo COOCTBEHHOCTH U Apyruc BeuI-
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HBIE TIPaBa». AHAIN3UPYEMBI WHCTUTYT COCTOWT M3 COBOKYHMHOCTH Mpa-
BOBBIX HOPM, 3aKpeIICHHbIX B riaBe 16 paznena 2 'K, Bkmrouarormeit B ce-
61 14 crareii''> — crer. 246-259 TK, a Takke HOPM, 3aKpEIUICHHBIX B
KoBC (cter. 23-26), 1 MHBIX 3aKOHOJATENBHBIX akTaXx. Kpome Toro, Ha
0O0IIIeCTBEHHbIE OTHOIICHHUS, BOSHUKAIONIME B MPOLECC COBMECTHOIO CO3-
JaHUs, NPUOOPETEHHs, 3KCIUTyaTallMd W OTUY)KICHHUS OJHOW BEUIW He-
CKOJIBKMIMH CYOBEKTaMH I'PaXXJaHCKOTO MPaBa, paclpOCTPaHSIOT CBOE ACH-
CTBHUE 00IITEe HOPMBI TIOJOTPACIHU TpakAaHckoro mpasa «I[IpaBo coOCTBEeH-
HOCTH U JpyTHE BELIHbIE ITpaBay» 3aKperuieHHsle B rinase 13 T'K.

OO1ecTBeHHbIE OTHOLIEHHS, BOSHUKAOIIHE B IIPOLIECCE OCYILECTBICHHS
HECKOJIbKUMH CyOBEKTaMM XO3SHCTBEHHOM OSKCIUTyaTalld OJHOM Belu
WIN MX COBOKYITHOCTH, Ha3bIBAIOTCS OTHOIICHUSMH 0OImIeil coOCTBEHHO-
CTH, KOTOpas, coriJacHo HopMaM 1. 2 cT. 246 'K, xmaccudunupyercs Ha
00IIyI0 JTOJIEBYI0 COOCTBEHHOCTh U OOIIYIO- COBMECTHYIO COOCTBEHHOCTD.
CornacHo BHIaM 001Ieii COOCTBEHHOCTH, TPaXTaHCKO-IIPAaBOBON MHCTHUTYT
«IIpaBo 0611eii COOCTBEHHOCTI MOAPA3ACISICTCS Ha IBa CyOUHCTUTYTA!

— «[IpaBo o01IEH N0TEBOI COOCTBEHHOCTHY;

— «IIpaBo o0mIelt COBMECTHOM COOCTBEHHOCTIY.

HopMmbl Ha3BaHHBIX I'pa’kAaHCKO-TIPABOBBIX WHCTUTYTOB HAIIPABJICHBI HA
YperyJaupoBaHHE COOTBETCTBYIOIIUX TI'PYNI OONIECTBEHHBIX OTHOIICHWH,
OTJIIMYAIOUINXCS OCOOCHHOCTSIMH OCYIIECTBICHHS NPAaBOMOYHMH COOCTBEH-
HUKA yJacTHUKaMH oOIIeil Jo1eBoi 1 0011ei COBMECTHOI COOCTBEHHOCTH.

IIpaBo 001IEH COOCTBEHHOCTH MOJICKHUT PACCMOTPEHHIO B 00OBEKTHBHOM
1 cyObEKTHBHOM CMBICIIE, YTO B IIEJIOM IIPUCYILE NTPaBy COOCTBEHHOCTH KaK
OCHOBHOMY BEIIHOMY TpaBy. lIpencraBieHHBIH MOAXOA K PacCMOTPEHHIO
mpaBa o0meld COOCTBEHHOCTH, T.€. B OOBEKTHBHOM U CyOBEKTUBHOM CMBIC-
Jie, He SABJSIETCSI HOBBIM M JOCTATOYHO JABHO HCIIOJIB3YETCS B IpOIIECCe
MPOBE/ICHHS LIMBUJIMCTUYECKUX UCCIIEIOBAHHH.

Tak, P.I. ManankoBa 0TMEYaET, YTO «I10 CJIOKUBLICHCS TPATUIIMU MIPABO

"2 o cocrosmmro na 31.12.2013 r.
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COOCTBEHHOCTH M B TOM YHCIIE TIpaBo o01mIeit <...> cOOCTBEHHOCTH M3ydaeT-
csl B acnekTe CyObeKTHBHOIO MpaBa COOCTBEHHMKA, U KaK OOBbEKTHBHOE Mpa-
BO — COBOKYIHOCTb IPaBOBBIX HOPM, 3aKPEIUIIOLUIMX 3KOHOMHYECKUE OT-
HOILICHHS COOCTBEHHOCTH» .

Kosanenko H.U. paccmarpuBaet npaBo o01ieii coOCTBEHHOCTH B CyObeK-
THUBHOM CMBICIIE KaK «IIPAaBO JIBYX MJIM OoJiee JIMI coo0IIa U 10 CBOEMY ycC-
MOTPECHHUIO BIAJIETh, MONB30BATHCS, PACHOPKATHCS MPUHAMICKAIUM UM
MIMYIIIECTBOM, COCTABIISIONINM eIUHOE 1emoe»' .

B cBsi3u ¢ U310KEHHBIM HETb3s1 coracuThes ¢ yrBepxkaenueM JI.A. Koin-
0acHHa, COTJIaCHO KOTOPOMY «<...> IIPaBO 0OLIeH COOCTBEHHOCTH CYIIECT-
BYET JHIIb B OOBEKTUBHOM CMEbIcie <...>. OTCyTCTBHE CyOBEKTHBHOTO
mpaBa oOmeld COOCTBEHHOCTH KaK EJHHOTO MpaBa BCEX COOCTBEHHHKOB,
otMmeuaeT JI.A. Konbacun, 00BSICHIECTCS TEM, 4TO B 00IIeH COOCTBEHHOCTH
00BEKTOM CYyOBEKTHBHOTO IIPaBa MOXKET OBITh TOJIBKO JIOJISI BELIH, a HE ca-
Ma Bemp»' .

Yreepxaeuue J[.A. Konbacuna o ToM, 4TO «B 00IIeil COOCTBEHHOCTH
00BEKTOM CYOBEKTHBHOTO IIpaBa MOXKET OBITH TOJBKO JIOJIS BEIIW, a HE
caMa BelIb», TaKKe IMOJUIEKUT COMHEHHIO M OIPOBEPraeTcs, Harpumep,
P.I1. MaHaHKOBO¥1, COTTIACHO YTBEPKACHUIO KOTOPOIl «0OBEKTOM MPaBOOT-
HOWICHUH oO0med <...> COOCTBEHHOCTH SIBISIETCS HMMyIIecTBo. <...>. B
KOHKPETHOM IPaBOOTHOLIEHUH 00Ieil <...> COOCTBEHHOCTH HMEETCS
TOJIBKO OJUH OOBEKT, NPUYEM BCE COOCTBEHHUKH HMMEIOT OJTHOPOJIHBIC
IIpaBa COOCTBEHHOCTH Ha BeCh OOBEKT B LEJIOM O€3 pa3JIeIeHusl ero Ha Ka-
Kkie-1u60 uactuy' ',

AHanornyHyoo To4ky 3peHus BbickasbiBaeT U FHO.K. TosncToH, cormacHo

YTBEPIKICHUIO KOTOPOTO IPaBO KaXKOT0 COCOOCTBEHHUKA PACIIPOCTPAHSCT-

'3 Manankosa, P.IL IpaBooTHOLIEHNE 0OIIEH 10JIeBON COOCTBEHHOCTH Ipa)kJaH MO CBETCKOMY 3a-
koHozatenscTBy. — Tomck: M3a-Bo Tomckoro yH-ta, 1977. — C. 8.

' Ipaxcnanckoe npaso: yueGHuK : B 2 T. — 2-¢ U3, nepepab. u gom. / [lox pen. E.A. Cyxaunosa. —
M.: BEK, 2002. - T. 1. - C. 578.

!5 KonGacun, J[.A. CoGCTBEHHOCTh M MPaBO COOCTBEHHOCTH: PEANbHOCTh W CYKICHHS. — MHUHCK:
Axan. MB/] Pecni. Benapycs, 2009. — C. 200.

"1® Manaukosa, P.IT. — Ykas. cou. — C. 46-53.
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Csl HA BCIO BEIIb' ', HO HE Ha J0JTIO B BEIIH MM €€ YaCTb.

B 00BbeKTHBHOM CMbICi€ MPaBO 00LIeH COOCTBEHHOCTH IIPEJCTABIISET
€000l COBOKYITHOCTb NPAaBOBBIX HOPM, ITOCPEACTBOM KOTOPBIX FOCYIapCT-
BO peryjMpyeT oOIIeCTBEHHbIE OTHOLICHHsI, BO3HUKAIOIIUE, C OAHOW CTO-
POHBI, MEXTy JBYMsI MJIHM I'PYIIION CyOBEKTOB IpakJaHCKOTO IpaBa B Mpo-
Liecce COBMECTHOTO MCIIOIB30BaHMs IPUHAJICKAIIETO UM HMYIIECTBA, H, C
JPYTOH, MEXITy YKa3aHHOW COBOKYITHOCTBIO JIHII, UMEHYEeMOH COCOOCTBEH-
HUKaMU U BCEMHU TPETHUMU JIMITAMU, B IPOLECCE OCYHICCTBICHUA coco0cT-
BCHHUKaMU NPUHALJICKAIINX UM HpaBOMO‘IHﬁ B OTHOLICHUHU HUX CO6CTBCH-
HOM BeIu.

CrnemoBateNnbHO, TIPaBO O0IIEH COOCTBEHHOCTH B OOBEKTHBHOM CMBICIIE,
T.e. K&K COBOKYITHOCTb IPABOBBIX HOPM, HAIPaBJICHO Ha YpPEryJIHpOBaHHE
IBYX TPYI OOIIECTBEHHBIX OTHOIICHUH, BO3HUKAIOLIMX B MPOIECCe OCy-
IIECTBJICHUS IIPABOMOYHII COOCTBEHHHKA OOIMM UMYIIECTBOM — BHYTpPCH-
HUX U BHCIIHUX.

Cornacuo yreepxkaenuto HO.K. Tonctoro, «obiasi cOOCTBEHHOCTh Xa-
paKkTepu3yercst IeperuIeTeHHEM OTHOIIEHHH COOCTBEHHHKOB KO BCEM
TPETBUM JIULIAaM, C OJJHOW CTOPOHBI, U OTHOIICHUI MEXIy CaMUMH COOCT-
BEHHUKaMH, C ;[pyroﬁ»”g. I[Ipu stom P.II. ManankoBa oOpamaeT BHH-
MaHHe Ha TO, YTO Pa3jelicHuE IPABOOTHOIICHUH Ha BHYTPEHHHE W BHE-
IIHUE HOCUT YCJIOBHBIM XapaKTEp U HCIOJb3YETCS LUBUIMCTUKON UCKIIIO-

19
, IpUYEeM HE TOJIBKO MPU PaccMOTpe-

YUTETHHO B AHANUTHUECKHX He/TAX '
HUM TIpaBa COOCTBEHHOCTH, HO M TIPH aHAIN3€ OTAEIBHBIX HMHCTHTYTOB
00513aTeIbCTBEHHOT'O NpaBa (HarpuMep, Mopy4eHne, KOMHCCHS).
BHyTpeHHHE OTHOIICHHS BO3HHKAIOT HEMOCPEACTBEHHO MEXKAY ydacT-
HUKaMH 00Iei COOCTBEHHOCTH M SBIISIFOTCSI COTTIACHO TPaXKIAHCKO-TIPaBO-

BOH Knaccmbnxauvm HpaBOOTHOIHeHI/If/i OTHOCHUTCJIBHBIMH, HA YTO, B 4YaCT-

“7 Kommenrapuii k I'pasknanckomy konekcy Poccuiickoit @eneparum, qactu nepBoit (mocrareiHslii)
/ Iox pea. O.H. Cagukosa. — M.: KOHTPAKT; UH®PA-M, 1998. — C. 473.
8 I'paxcmarckoe mpaso: Yue6.: B 3 1. / Ilox pen. A.IN. Cepreesa, 10.K. Toncroro. — M.: IIBOIOJI;
JI.B. Poxnukos, 2001. — T. 1. — C. 437.
' Manaukosa P.IT. — Vkas. cou. — C. 12.
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HOCTH, yKa3zbiBaeT M.B. 3mumeneBa, paccMmarpuBaroias BHyTpEHHHE IIpa-
BOOTHOILICHUS] KaK 00s3aTelIbCTBEHHBIE, ONOCPENyIOLINe MpOoLenypy B3a-
HUMHBIX PAacyeTOB YYaCTHHKOB OOIIeii COOCTBEHHOCTH, OCYIECTBIECHHE KO-
TOPBIX 0BYCIIOBIEHO «OCOOBIM JIEKAIMM HA HUX 0053aTeIbCTBOMY ..

B otmmume ot M.B. 3umeneBoit 6enopycckuii npasosea C.I1. Cokornos,
MpU3HABas BHYTPEHHHE OTHOIICHUS, BOSHHKAIOIINE MEXIY COCOOCTBEH-
HUKaMH OTHOCHUTEIIFHBIMH, CYUTAET HEBOZMOXKHBIM KJIACCH(PHUINPOBATH UX
Kak 0053aTeNbCTBEHHBIC, MOTUBUPYS 3TO TE€M, YTO «HUKAKUX KOHKPETHBIX
0053aHHOCTEH y OAHOTO yYaCTHHKA IO OTHOIICHHUIO K JAPYroMy HE BO3HH-
kaer» '

Cornacuo yteepxaenuto KO.K. Toncroro, «<He0OX0UMOCTh YPETYIHPO-
BaHUS BHYTPEHHHX OTHOIICHWH Mexmy <...> COCOOCTBEHHHKAMH, IIO-
CKOJIBKY 3TH OTHOIICHUS BO3HUKAIOT Ha OJHO ¥ TO K€ MMYIIECTBO, U BHI-
3Bajla B NEPBYIO OUYEpeb IMOSBICHHE WHCTHTYTa OOIIell COOCTBEHHOCTH,
T.€. IPAaBOBBIX HOPM, PACUYHTAHHBIX Ha COTJIACOBAHHE BOJHM COCOOCTBEHHU-
KOB IIpH OCYIIECTBICHUU NPUHAATISKAIIUX UM IIPAaBOMOYHIL TI0 BIIa/I€HHIO,
T10JIb30BAHMIO M PACTIOPSKEHHIO OBIINM HMYIIECTBOMY .

CornacHo ytBepxkaenuto, B.I1. Kambimianckoro, «xapakTep BHYTPEHHHX
OTHOIIEHUHA MEXITy COCOOCTBEHHHKAMH Pa3NYaeTCsi, B OCHOBHOM, B 3aBU-
CHMOCTH OT BHJa 0OImIel COOCTBEHHOCTH M COAEPIKAHUS CYIICCTBYIOIINX
COrTIAIICHNH MEXKILy HEMI»' >, 4TO TAKKe yKa3bIBACT HA OTHOCHTEIIbHBI
XapakTep BOZHHUKAIOIINX MEXIY COCOOCTBEHHHKAMH BHYTPEHHHX OTHOIIIE-
HUH.

VYuuTeIBasg MpUBEJECHHBIE TOUKU 3PEHUS, MOXKHO CJENaTh BBIBOJA O TOM,
YTO BHYTPEHHHE OTHOIICHHUS, BOSHUKAIOIINE MEXIY COCOOCTBEHHHUKAMH B

TIPOIIECCe peann3aliyi UMM ITPaBOMOYHH BIaJCHUS, TOJIb30BAHNUS U PACIIO-

120 3umenera M.B. O6imas cOBCTBEHHOCTh B COBETCKOM TPaskIaHCKOM TpaBe. — «YueH. 3am. BUIOH»,
1941. — Bem. 2. — C. 49.

12! Mpasranckoe npaso: Yue6.: B 3 . / Tlox pen. B.®. Yurupa. — Munck: Amandes, 2008. — T. 1. — C.
786.

122 KommenTapwmii k ['paxknanckomy kozekcy Poccwiickoii denepannu, yacTu nepBoii (mocTaTeiHblii)
/Tlon pen. OH. CagukoBa. — M.: KOHTPAKT; UHOPA-M, 1998. — C. 471-472.

123 I'paxknanckoe npaso : yuebuuk: B 2-x 4. / ITox pexa. B.I1. Kamsimanckoro, H.M. Kopurynosa, B.1.
HWBanosa. — M.: IOHUTH-JJAHA, 2011. - Y. 1. - C. 520.
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PSDKEHHST OOIIMM HMMYIIECTBOM, MOTYT OBITh KJIaCCH(HUITMPOBAHBI KaK OT-
HocuTenbHBIE. [Ipu ATOM HET KaKUX-TMOO FOPUIUYECKUX OCHOBAHMN pac-
CMAaTpUBaTh aHAIM3UPYEMbIE TPABOOTHOLICHHS KaK 00s13aTelIb.CTBEHHBIE.

BHenHue npaBoOTHOIIEHHS BOSHUKAIOT MEX/Y Y4aCTHUKaMH OOIeH coo-
CTBEHHOCTH, C O/THOM CTOPOHBI, M HEOIPEIEICHHBIM KPYT'OM JIHLI, C APYTOH.
OcoOeHHOCTRIO BHEITHMNX OTHOIICHUH, COTMIacHO yTBepskaeHnto M.I'. Mace-
BUYA, SBJISETCS MHOKECTBEHHOCTh COOCTBEHHHKOB, «<...> BBICTYMAIOIINX
COBMECTHO Ha OJIHOW CTOPOHE MPaBOOTHOUICHHH, YTO MPEII0JIaraeT mpe/-
BapUTEJIbHOE COIIACOBAaHME MEXKIY HUMHM Leleil UX NeWCTBUi, T.e. mpea-
BapUTEIBHOE ONpEIE/ICHHE BHYTPEHHUX OTHOMICHMI» '~

BHemHre OTHOIICHHMS, COTVIACHO TpaskJaHCKO-TIPaBOBOH Kiaccuduka-
IIUH TTPABOOTHOIICHUH, SBIIOTCS aOCOIIOTHBIMH, KITAaCCH(QUINPYIOTCS KaK
BEIIHBIC ¥, COOTBETCTBEHHO, JOJDKHBI OTBEYAaTh BCEM IIPHU3HAKaM, MPUCY-
MM BEIIHBIM NIPABOOTHOIICHUSIM.

B cyOBeKTHBHOM CMEBICIIE TIPaBO OOILIEH COOCTBEHHOCTH IPEACTABISAET
c000#1 COBOKYIHOCTh IPaBOMOYMH COOCTBEHHHKA, MPHHAIISKALINX yda-
CTHUKaM 00IIel COOCTBEHHOCTH M TIO3BOJISIFOLIMX UM OCYLIECTBIISITH B OT-
HOUIEHHH CBOETO MMYILECTBA JIIOObIe HE MPOTHUBOPEYAIe HOPMaM IIpaBa
JEUCTBHSI SKOHOMUYECKOTO U IOPHIMYECKOTO XapakTepa, a Takxke Tpebo-
BaTh OT Apyrux (0OS3aHHBIX) JIUI BO3AEP)KUBATHCS OT COBEPIICHUS ACHUCT-
BUM, NPENATCTBYIOIIKX OCYLIECTBJICHUIO YIIPABOMOYEHHBIMH JIMLIAMHU [IPU-
HaJUIeKAIIUX UM IIPaBOMOYMIA.

[IpaBo oO1ieii COOCTBEHHOCTH MOJUICKUT NMPUMEHEHHIO B TEX CIIydasXx,
KOTZIa HECKOJIBKO CYOBEKTOB TPaXIAHCKOTO IpaBa IMPETeHIyIOT Ha TO,
94TO0OBI MPHOOPECTH MPABO COOCTBEHHOCTH Ha BEIllb, KOTOPAs SBIACTCS He-
JemuMON B (PM3UYECKOM CMEBICTe (HemennMasi Bellb), OO0 MOXKET OBITh
paszeneHa B GU3MYECKOM CMBICIIE (COBOKYITHOCTh HECKOJBKHX Bellei, 00-

Pa3yIomuX CIOXKHYIO BEIlb), HO HE MOIEKHUT Pa3eNly 10 MPHINHE TOTEPH

124 I'paxnanckoe npaBo Poccun. Obmmas wacte: kypce nekuwmid / ITox pex. O.H. CamukxoBa. — M.:
Opucts, 2001. — C. 464-465.
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CBOEH IICHHOCTH (PKOHOMHYECKOH, XYJOXKECTBEHHON W T.II.), T.€. MMOTEPH
CBOETO LIEJIEBOT0 Ha3HAUEHHs, JIMOO B CHITy 3alpeTa, YCTAHOBJICHHOTO TIpa-
BOBBIMH HOpMaMH.

Hanpumep, coBoKynHOCTH BelleH, MpezcTaBisiomas codoi B COOTBETCT-
BUM ¢ HOopMamu cT. 12 3akona Pecriy6nmuku benapych ot 9 sHBaps 2006 r.
«O06 oxpaHe HCTOPUKO-KyIbTypHOro Hacieausi PecryOmukum benmapyce»
KOMIUIEKCHYIO MaTepHaIbHYI0 HCTOPUKO-KYJIBTYPHYIO IIEHHOCTb.

B kagecTBe mpumepa CIOXXHOM BemIM JUIS Iesieii mpasa obOmiei cobcTt-
BEHHOCTH MO>KHO IPHBECTH JIIOOBIE KOJUIEKIINH, UMEIOLINE XYI0XKECTBEH-
HYI0, MICTOPHUYECKYI0 U UHYIO LIEHHOCTb (KapTHH, MapoK, JCHEXHBIX 3Ha-
KOB, XOJIOJHOTO MJIM OTHECTPEIILHOTO OPYKHs, 4acoB, 6abouek u Jp.); cTa-
JI0 TOMAITHUX )KUBOTHBIX (KOPOB, OBEIN); YIPSDKKY €37I0BBIX COOAK; IMOJTHOE
coOpaHKe COYMHEHUH M3BECTHOTO IHCATEIs, TI03Ta; CAUHbBIH UMYIIECTBEH-
HBI KOMIUIEKC M JPYTHE TPYMIbI BEIEH, COBOKYITHOCTh KOTOPBIX HEMO-
CPEICTBEHHO TPEJCTAaBIISIET CO00NW MCTOPUKO-KYJIBTYPHYIO I SKOHOMH-
YECKYI0 IIEHHOCTB JIN0O UMEET €IMHOE NpeJHa3HaAuCHHE.

K HenennmbIM B (M3MYECKOM CMBICIIE OTHOCATCS BEIIU, PAel KOTOPhIX B
HaType 0e3 mpuumMHeHHs yniepba Bely HeBOo3MOXeH. K yka3aHHBIM OTHO-
CHUTCSI OTPOMHOE KOJIMYECTBO MPEIMETOB MAaTEPUAIIBHOTO MUPA, B TOM YHCIIE
MEXaHHUYECKNE TPAHCIIOPTHBIE CPECTBA, 3IEKTPOOBITOBBIE IPHOOPHI, TIPEI-
MeThl MeOeNH, KUBOTHBIE (KPOME MX COBOKYITHOCTH, COOpaHHOW B CTaJ0),
MHOTOKBapTHPHBIA JKHMJIOH JIOM, MecTa OOIIEero IOJb30BaHHS B MHOTO-
KBApPTUPHOM KUJIOM JIOME, HEMOCPEACTBEHHO KUIOI J0M KOTTE)KHOTO TH-
1a, CHCTEMbl KOMMYHUKALUH, NpeIHa3HaYeHHbIE JUIl OOCIYKUBAHHS JKU-
JIOTO I0Ma, BEJIOCHIIE]], CIIOPTUBHBIN TPEHaKep, HayBHAs JIOAKA U MHOTHE
JPYTHE BEIH, OKPY>KafOIINE YET0BEKA B €T0 TIOBCEAHEBHON JKH3HU.

IIpaBooTHOMmIEHUsT 00IMIEH COOCTBEHHOCTH, SIBJSSICH BEIIHBIMH, BO3HH-
KaloT, KaK ¥ JpyTye BEel[HbIC IPABOOTHOIICHHS, B Pe3yJIbTaTe HACTYIJICHUS
OIIPEJENICHHBIX KHU3HEHHBIX OOCTOSTEIbCTB, UMEHYEMBIX IOPHIMYECKUMHU

(baKTaMI/I. HpaBOOTHOIHeHI/Ie 06111e171 COOCTBEHHOCTH MOXKET BO3HHKATH KaK
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B pe3yNibTaTe COBEPIIEHHS IOPHINIECKUX (HaKTOB-IEHCTBHUI, TaKk W B pe-
3yJIbTaTe HACTYIUICHHs IOpUANYECKUX (akToB-coObITHi. [Ipu 3TOM K mNpa-
BOOTHOILICHUAM 061116171 CO6CTBCHHOCTI/I NMPUMEHHUMBI BCEC OCHOBAHHA BO3-
HUKHOBCHHUS HEMOCPEACTBEHHO TPABOOTHOIICHUA COOCTBCHHOCTH, Kak
MepBOHAYANbHbIE, TAK U IPOU3BOHbIE.

Bwmecte ¢ TeM, MOMEHT BO3HHUKHOBEHHS IPAaBOOTHOIICHUH 00IIeil cob-
CTBEHHOCTH, HE3aBICHMO OT OOIIHOCTH OCHOBaHHWH BO3HWKHOBEHUS, OTIIH-
HaceTCad OT MOMCHTA BO3HUKHOBCHUS HpaBOOTHOHIeHHﬁ CO6CTB€HHOCTI/I.
Tak, B KauecTBe OJJHOTO M3 OCHOBAaHWM BO3HUKHOBEHUS MPABOOTHOLLIEHUN
o0weit coocrBeHHOCTH, 110 MHeHuto P.I1. ManankoBoii, paccMaTpuBaeTcs
COBMECTHOE CO3/[aHHE BEIH . Burymko B.A. paccmarpuBaer mpaBo 00-
el cOOCTBEHHOCTH KaK MPaBO HECKOJNBKUX JIUI] BIAJCTh, TOJE30BAThHCS H
pacmopspKaTbes 00IIUM I/IMYH.IGCTBOM126, W3 YEro CIEIyeT, YTO IPaBOOT-
HOWICHHUA OOIIeHl COOCTBEHHOCTH B IIEJIOM, HE3aBHCHMO OT OCHOBaHHIA,
BO3HHMKAIOT C MOMEHTA MOCTYIJICHUSI OJHOW BeIM B (HaKTUUECKOE Bajie-
HUE HECKOJIbKUX CyOBEKTOB, Ha YTO Takke ykaspiBaeT M.I'. MaceBuu, co-
[JIACHO YTBEPXKJICHUIO KOTOPOro o0mas COOCTBEHHOCTh «00Opasyercs
BCJIC/ICTBHE CO3MaHUS WM TPUOOPETCHHS HMYIIECTBA HECKOIBKUMHU ITH-
aMu TIpu Opaxe, HaclIeJOBaHUN MMYIIECTBa, IIPH COBMECTHOM CTPOUTEIh-
CTBe 00BEKTa, JOTOBOPE MIPOCTOTO TOBAPHUIIIECTBA U ',

Ha ocHOBaHWU TPOBEACHHOTO aHAJM3a MOXHO CAENaTh BBIBOJ O TOM,
YTO MPaBOOTHOLICHUE 00IIEi COOCTBEHHOCTH BO3HUKAET B TOM CIlydae, KO-
r71a UMYLIECTBO, Ha UTO ykasbiBaeT Takxe K.M. CkiIoBCckuil, mpUHAIEKUT
KaK €IUHOE IIeJI0e JBYM W 0Oojiee JHIaM HEe3aBHCHMO OT TOTro, Kiaccu(u-
nupyercss oOIee MMYIIECTBO Kak AENMMas Bellb OO ke Kak HeIelH-
mast'**, uto Hamto cBOR 3akpemieHue B I'K.

Tak, corimacHO HOpMaMm, 3aKperuieHHBIM B 11. 4 cT. 246 'K, o0mas cobet-

125 Manankosa, P.I1. — Yka3. cou. — C. 138.
126 Burymiko, B.A. Tpasknanckoe npaso: Yue6. moco6.: B 2 u. — Munck: Benopycckas nayka, 2007. —
4.1.-C. 376.
127 Tpananckoe mpaBo Poccrm: O6mas wacts: Kype mexmmit / Tlox pen. O.H. CamuxoBa. — M.:
Opucts, 2001. — C. 463.
%8 Cnosekuit KM, — Ykas. cou. — C. 219.
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BEHHOCTh BO3HHKAET NP IOCTYIUIEHMH B COOCTBEHHOCTH [IBYX WJIM He-
CKOJIBKHX JIMI] UMYIIIECTBA, KOTOPOE HE MOXET OBITh pa3esiecHo 0e3 u3me-
HEeHHUs er0 Ha3HaueHMs (HeAeNUMbIe BEelIn) JH00 HE TOAJIEKHUT paszieiy B
CHIIy yKa3aHUs TNpaBOBBIX HOpM. IIpm 3TOM 00mias COOCTBEHHOCTh Ha
HUMYILIECTBO, KJIACCU(PHUINPYEMOE COTJIACHO TPaXkKIaHCKO-IIPaBOBOM Kiac-
cU(UKaMK Belleld Kak AENMMOe, MOXKET BO3HUKHYTh B CIy4dasX, Ipemdy-
CMOTPEHHBIX IIPAaBOBEIMH HOPMAMH HJIH IOTOBOPOM.

W3znoxxeHHOE TIO3BOJISIET B KaY€CTBE OCHOBAHMI BO3HMKHOBEHHsSI MPABO-
OTHOILIEHHUH 00111e# COOCTBEHHOCTH paccMaTpUBaTh CIEAYIOMINE AEHCTBHS,
COBEpLICHHBIE COBMECTHO HECKOJIBKHMHU JIMLIAMH:

— M3TOTOBJICHHE WJIH NPHOOPETEHNE OJJHOM BEIH, HE MMOJyIeKalnei pas-
Jey 00 HeeTMMONH;

— COBMECTHOE CTPOUTEIHCTBO JI0MA C LEJIBI0 TIPHOOPETEHNs IIpaBa coo-
CTBEHHOCTH Ha HETO;

— y4acTHe B HACJICJCTBEHHOM IIPABOQTHOILICHUH T10 TTOBO/Y HEAEINMOro
100 HE MOAJIekKAIIET0 pa3Aeily UMYIIECTBa;

— ydacTue B JOrOBOpE IPOCTOro TOBapHIIECTBA;

— COBMECTHOE YJacTHE B TIPUBATHU3AIMN KBAPTHPHI;

— TOJTyYeHNE HECKOJIBKUMHU JINIIAMH HE TIOAJIEKAIIETO pasey Imbo He-
JEIMMOT0 UMYIIIECTBA B J1ap;

— mpuoOpeTeHue mpasa 001Ieii COOCTBEHHOCTH Ha HEACIUMYIO HAXOJKY,
KJaj, 0e3HaI30pHOE KHUBOTHOE, OOHAPYKEHHBIE COBMECTHO HECKOJILKUMH
JIMLAMH;

— npuoOpeTeHne NMYIIECTBa JIMIAMH, COCTOSIIMMU B OpavyHBIX OTHO-
LICHUSIX;

— JIpyTU€ aHAJOTUYHBIC OCHOBAHMUSL.

Ha ocHOBaHMH 3aKITIOYEHHOTO MEXy CYOBEKTaMH TPaXKIaHCKOTO TpaBa
JIOTOBOpa B OOIIYI0 COOCTBEHHOCTh MOJYKET MOCTYIIUTh M COBOKYITHOCTH
BellIeil, pa3/ies1 KOTOPBIX BO3MOXKEH KaK ()M3MYECKH, TaK U B CHIIY OTCYTCT-

BUA 3aKOHOJATCJIbHO YCTAHOBJICHHOT'O 3aIIpeTa.
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Kpome Toro mpaBooTHOmIIEHHsI 00mIel COOCTBEHHOCTH MOTYT BO3HHK-
HyTh B CHWIy HACTYIUICHHS COOBITHI, paccMaTpHBA€MbIX HOPMaMH TI'pax-
JIAHCKOT'O IIpaBa B KaueCTBE OCHOBAHUN BO3HUKHOBEHUS IIPAaBOOTHOLLEHUI
oOmei coOcTBeHHOCTH. B "acTHOCTH, 00Iast COOCTBEHHOCTH MOKET BO3-
HUKHYTb Ha BElIY, ONpeenseMble POAOBbIMU IPU3HAKAMHU, IO MPUYMHE UX
CMEIICHHS BCIIEICTBHE BO3ACHCTBISI CTUXUHHBIX CHJI IPUPOABL. B kavect-
BE€ KJIACCHYECKOTO NPHMEPa TAKOTO BO3ACHCTBUS B IOPUANYECKON JIHTEpa-
Type NPHUBOAUTCSA (AaKT CMEUICHHA Jieca OJHOW JIeCOCIUIaBHOW OpraHu3a-
LMY C JIECOM JPYTOH B pe3yjbTaTe HaBOJHCHHA. AHAJOTMYHBIC ITOCIIEACT-
BHS MOTYT BO3HMKHYTh B pe3yJbTaTe CMepya, yparaHa, oJ BO3aAeHCTBHEM
KOTOPBIX MMYIIECTBO OJHOTO COOCTBEHHMKA, HallpUMEp, CHOIIBI JIbHA, Ha-
XOAsImyecss B I0J€, CMEMANoCh C aHAJOTMYHBIM HMYIIECTBOM JAPYTOTo
COOCTBEHHHUKA, HAXOASIIEMCS Ha COCETHEM TIOJIE.

Hopmamu rpaxknanckoro npaBa KOHKPETHBIHN MepeyeHb OCHOBaHUM BO3-
HUKHOBEHHS TIpaBa oOIIel H01eBOil COOCTBEHHOCTH HE yCTAaHOBJIEH, YTO
00YCIJIOBJIEHO MHOTOIPAaHHOCTBIO - 9KOHOMHUYECKHX OTHOUICHHH, SIBIISIO-
LIUXCSl TPEANOCBUIKON CO3/aHus HMMYIIECTBA M, CIEJOBaTENbHO, MpaBa
COOCTBEHHOCTH Ha HETO, TIOCTOSIHHBIM HMX pPa3BUTHEM W, KaK CIEICTBHE,
HEBO3MOXHOCTBIO M3HAYAIBHO NPEABHICTH BCE BO3MOJKHBIC JKH3HECHHBIC
00CTOSITENBCTBA, HACTYIUIEHHE KOTOPHIX B 3KOHOMHYECKOH cepe MOKeT
CTaTh OCHOBaHHWEM BO3HUKHOBEHHS IIpaBa OOILEH 10JIeBOI COOCTBEHHOCTH
Ha Bellb.

B omimume ot npasa o0Omiel 1071eBol COOCTBEHHOCTH OCHOBAHUS BO3HUK-
HOBEHHS TIpaBa oOIIeil COBMECTHOW COOCTBEHHOCTH MCYEPIIBIBAIOLIE OIpe-
nenenbl HopMaMu cT. 23 Konmekca Pecyonuku benapycek o Opake u cembe
or 9 monst 1999 1. K TakuM OCHOBaHWMSM OTHOCHTCS (DaKT COBMECTHOTO
mproOpeTeHns (CO3MaHus) UMYIECTBa B COOCTBEHHOCTD JIMIIAMH, COCTOS-
mMMH B Opake, HE3aBUCHMO OT TOTO, Ha KOTO U3 CYIPYroB OHO MpHoOpeTe-
HO JIM0O Ha KOTO WJIK K€M U3 CYNPYrOB BHECEHBI IEHEXKHBIE CPEACTBA.

[IepBBIM KOHCTUTYHMPYIOIIUM TPHU3HAKOM OTHOILEHUH 001l coOCTBEH-

286



HOCTH SIBJISIETCS] €€ MHOTOCYOBEKTHBIIN XapakTep, T.e. MPUHAICKHOCTh OJ-
HOW BeIM HA OJHOM IpaBe COOCTBEHHOCTH IBYM W Oojiee juiam (y4act-
HUKaM OTHOIIEHHWH 00mIeld COOCTBEHHOCTH), UMEHYEMBIM COCOOCTBEHHH-
KaMH.

[IprMeHUTETHHO K MOHSATHIO «IIPABOOTHOIICHHE)» CIIEIYET BECTH Pedb O
MHOKECTBEHHOCTH JIMII Ha YIPAaBOMOUYEHHOH CTOPOHE IPaBOOTHOIICHHS
00I111e COOCTBEHHOCTH.

KOJ’II/I‘IQCTBGHHBIC OrpaHUYCHUA YYAaCTHUKOB MMPUMEHHUTEIILHO K OTHOIIC-
HUSAM OOIIeH J0eBOH COOCTBEHHOCTH MPAaBOBBIMH HOPMaMH HE YCTaHO-
BJIEHBL. B oT/IMuMe OT OTHOIIEHHUI OO0l 107aeB0ii COOCTBEHHOCTH, OTHO-
IeHus 00IIell COBMECTHONH COOCTBEHHOCTH MOTYT BO3HHKATh TOJIBKO MEXK-
Iy IBYMs CyOBEKTaMU TPaKIAHCKOTO TPaBa, SIBISIOIIUMUCS (PHU3MISCKUMHA
JUIIAMHU, COCTOSIIUMHE B Opake, T.€. MEXIy CyNpPyTaMu.

B kagectBe COCOOCTBEHHHWKOB B OTHOIICHUSX OOIIEH MOJIEBOM COOCT-
BC€HHOCTH MOT'YT y4aCTBOBAaThb J'[IO6BI€ Cy6'l)eKTI)I TpaXIaHCKOTO IIpaBa B
J000M HX COYETaHHHM, B TOM YHCIIS ¥ MHOCTpaHHbIe. [Ipruem ¢usnueckue
JIUIAa MOTYT YY4aCTBOBATh B OTHOIICHHSX OOIICH J0JIEBOI COOCTBEHHOCTH
BHE 3aBHCHMOCTH OT 00beMa UX JICECIIOCOOHOCTH, BKITIOYAs ITOJIHOE €€ OT-
CYTCTBHE, YTO IPEAIOaracT BOSHIKHOBEHIE OTHONICHUHN NPEICTABUTENb-
CTBa B IpOIlECCe pealn3alliil HeNpaBOCYOBEKTHBIM JIUIIOM IpUHAJIEKA-
mux emMy HpaBOMO‘II/Iﬁ BJIaJICHWA, TIOJIB30BAHUA U PACHOPSIKCHUA UMYIIC-
CTBOM, HAaXOSAIIMMCS B O0IIEH 10J1€BOi COOCTBEHHOCTH.

OrpanuycHUsT Ha TPUOOPETCHHE MpaBa COOCTBEHHOCTH HA OTICIIEHBIC
BHJIBI IMYIIECTBA JUISI HHOCTPAHHBIX TPAXKIaH, OPraHU3aIlUi 1 TOCYAapCTB
MOTYT OBITh YCTAHOBJICHBI PABOBEIMA HOPMAaMHU.

Tak, Hanpumep, cormacHo HopMmam cT. 12 Konekca Pecybnmku Bera-
pych o 3emiuie ot 23 wmionsg 2008 r., HHOCTpaHHBIE TpaKIaHEe W Juma 0e3
rpaXIaHCTBa, MO OOIIEMYy PABUITY, MOTYT MPHOOPECTH B COOCTBEHHOCTH
3eMENBHBIA y4acTOK Ha Tepputopun PecryOnuku Bemapych TOIbKO B IMO-

PAAKE y4aCTus B HACJICACTBCHHOM IIPABOIIPEEMCTBE IIPU yCJIOBUU, YTO OHU
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ABJISIIOTCS. POACTBEHHUKAMH HACIIET0IaTels.

[TpuMeHHUTENFHO K MPAaBOOTHOLICHHUSIM OOILEH N0IeBOH COOCTBEHHOCTH
CJICZIyeT BECTH peub 00 00IIeM CYObeKTe, a MPUMEHHUTEIBHO K MIPaBOOTHO-
LIEHHUSIM 00IIel COBMECTHOM COOCTBEHHOCTH — O CIICIIHAIBHOM.

B kauectBe 00bEKTOB mpaBa 0OmIEH COOCTBEHHOCTH MOTYT BBICTYNATh
TMO0BIE BETH, HE U3BATHIE U3 TPaXKIAHCKOTO 000poTa:

— MPUMEHUTEIBHO K TpaBy OOIIEeH TOIEBOW COOCTBEHHOCTH — OIIpee-
JICHHBIC WHAWBUAYAJIBHBIMU o0 POAOBBIMU IIPU3HAKAMU, HeHOTpe6J'I$[e-
MbI€, HeJIeIMMble 00 He IMOJJIeKAINE Pa3liesly B CHIIy HPaBOBBIX HOPM
WJIN JIOTOBOPA;

— IPUMEHHTENIFHO K TpaBy OOIIEH COBMECTHOH COOCTBEHHOCTH — IIPH-
OoOpeTeHHBIC CYIpPyTaMH B IEPHOJ CYIICCTBOBAHHS OpadHBIX OTHOIICHHIA,
3a HCKIIIOYCHUEM BeIeH HHINBHIYaJhHOTO TIOJB30BAHNUS, HE SABIISIOMINXCS
JParoieHHOCTSMH H JPYTUMH IIPeIMETaMU POCKOIIIH.

Bemy nHAMBUAYAIBHOTO TIONL30BaHUS (071€K1a, 00YBb M T.II.) IpHU3HA-
FOTCSl MHTUBUIYAIbHONM COOCTBEHHOCTBIO CYNpPYyTa, KOTOPBIA UMH IOJIB30-
Bajcs — cT. 26 Konekca PecriyOnuku benapycs o Opake u cembe.

Takum 00pa3oM, MOXKHO KOHCTATHPOBAThH, YTO OOBEKTOM MpaBa oOmien
COOCTBEHHOCTH SIBIISICTCS MMYIIECTBO, BKIIIOYAsl JEHBIH U IIEHHBIE OyMaru
Ha TpeabsBUTEN. Takol MOIXOA K OIpPENeNIeHHI0 00BEeKTa IpaBa oOmIei
COOCTBEHHOCTH MMMAaHEHTEH BEIIHOMY IIpaBy B IIEJIOM, 3aKpEIUIEH B CT.
246 T'K 1 HaxoauT CBOE MOATBEPIKIACHHUE B FOPUINUECKON JIUTEpAType.

Tak, A.C. llleBueHKo paccMaTpuBaeT B KauecTBe 0OBEKTa MpaBa OOIIeH
COOCTBEHHOCTH MHIMBUAYaJIbHO-OIIPE/ICTICHHbIE BEIH, BEIIU, ONpeelsie-
MBIC POJOBBIMH IPH3HAKAMH, COBOKYIHOCTH BEIIEH W MMYIICCTBCHHEIC
KOMIIICKCHI.

Ha umymecTBo B kadecTBe 00beKTa mpaBa oOIeil COOCTBEHHOCTH yKa-
3piBaeT P.I1. Manankosa, 10.K. Toxncroii, B.A. Burymiko, B.I1. Kambiman-
ckuil u apyrue aBTopsl. Ilpu 3ToM P.I1. MaHaHkoBa OTMeUaeT CyIeCTBEH-

HYIO0 0COOEHHOCTH ITpaBa 001Ieii COOCTBEHHOCTH, K KOTOPOH OTHOCHT «CO-
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YeTaHNE MHOKECTBEHHOCTH CYOBEKTOB C €MHCTBOM M HEPa3AEIbHOCTHIO
o6bexTa»'?’, KoTopbIe (EIMHCTBO M HEpa3aeNbHOCTS) PHHUMAIOTCS FOPH-
JMYECKH IS Leliel mpaBa oOleil COOCTBEHHOCTH JJaKe B TOM Cllydae, Ko-
rzia B oOmiell COOCTBEHHOCTH HAaXOANTCS BELIb, JeMMasi Kak B I0pUANYEC-
KOM, TaK ¥ B (PU3MYECKOM CMBICIIE.

Ha ocHOBaHMM W3JI0’)K€HHOTO BTOPHIM KOHCTHTYHPYIOIIMM HPHU3HAKOM
OTHOUIEHUH 00IIel COOCTBEHHOCTH CIEXyeT MPU3HATh CIUHCTBO M HEpas-
JIeTTbHOCTh 00BbEKTa, PHUHAAJISKAIIETO Ha MPaBe COOCTBEHHOCTH HECKOJIb-
KHM CyOBEKTaM.

TperbuM npHU3HAKOM IPAaBOOTHOLIEHUH 0OIIell COOCTBEHHOCTH, OTJIHU-
YaIOUIMM MX OT MHBIX OTHOIIEHUI COOCTBEHHOCTH, CIIEAyeT MPHU3HATh MPHU-
HaJUIE)KHOCTh BCEM COCOOCTBEHHHMKaM €AMHOTO IpaBa COOCTBEHHOCTH Ha
BECh OOBEKT (MX COBOKYITHOCTB), XapaKTE€PHU3YIOLIETOCS IPUHAIIICKHO-
CTBIO K&KIOMY M3 COCOOCTBCHHHKOB MJICHTHHYHBIX C JPYTHMMH Y4acTHHUKA-
MU 00IIel COOCTBEHHOCTH MPABOMOYHI TIPUMEHHUTEIHHO K OOBEKTY Tpa-
BOOTHOILEHUI 00111ei COOCTBEHHOCTH B 1I€JIOM.

Kak ykassiBasiocs Bbime, Hopmamu 'K B rpaxianckuii 000poT BBEJEHO
JIBa BHJa OTHOIIEHHHA 0OIIEd COOCTBEHHOCTH: 00Ias aosieBas cOOCTBEH-
HOCTH M 00IIIasi COBMECTHAsI COOCTBEHHOCTD, OTIMYAIONINXCS APYT OT ApY-
ra, B IEPBYIO O4epenb, CyOBEKTHBIM COCTABOM, BO BTOPYIO — COAEPKAHUEM
BHYTPEHHUX OTHOLICHUH MEX]y COCOOCTBEHHUKAMH, U B TPEThIO — MpOLIe-
Jlypol B3aMMOJIEUCTBUS C TPETHUMHU JIMLIAMH B MIPOLIECCE Pean3aluu Mpa-
BOMOUYMSI PacroOpsDKEHUsI 00bEKTaMHU, HaXOAAIIUMHUCS B 0o0IIeil coOCTBeH-
Hoctu. IIpu aTomM HOopMamu 1. 3 c1. 246 'K 3akpemsena npesymmnius 00-
e oIeBOH COOCTBEHHOCTH M JIOIycKaeTcsi oOpa3oBaHue oOrmeil coBMe-
CTHOM COOCTBEHHOCTH TOJIBKO B CITy4asix, 3aKPEIUICHHBIX B 3aKOHOZATEIb-

HBIX aKTax.

12 Manauxosa P.II. — Vkas. cou. — C. 53.
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§ 2. IPABO OBLIEM JOJIEBO COBCTBEHHOCTH

[IpaBo oOmieii moseBOl COOCTBEHHOCTH KaK COBOKYIMHOCTH IPaBOBBIX
HOpPM (B OOBEKTUBHOM CMBICIIC) TIPEACTABIIET COOOH CYOHMHCTHTYT Tpax-
JAHCKOTO TpaBa, BXOAAIINI B COCTaB HHCTHTYTA «IIpaBo o0Imeil coOcTBeH-
HOCTH» TIOI0TPACIIN TPaKAAHCKOTO IIpaBa «IIPaBO COOCTBEHHOCTH U JPY-
THE BEIIHbIE [TPaBay, Ha YTO YKa3bIBAJIOCH BBIIIIE.

[IpennasHaueHHe HENOCPENCTBEHHO aHAIM3UPYEMOro CyOMHCTUTYTA,
KaK M BCEH CHCTEMbI I'PaXXIaHCKOTO IIpaBa, COCTOUT B CO3IaHUM IpHEMIIE-
MBIX JUIS TOCYAapCTBa M TPaKAaH NPaBOBBIX YCIOBUH YyJ4acTHs B 9KOHOMH-
YECKHUX OTHOLICHUSX W, B YACTHOCTH, B OOIIECTBEHHBIX OTHOIICHUSX, BO3-
HUKAMOLIUX B MPOIECCE OCYIIECTBICHUS MPAaBOMOYMN BIAJICHUS, MOIB30-
BaHHS M PACHOPSIKEHUs] PA3IMYHBIMU BELIaMHU- COBMECTHO TPYIIION JHI,
HMMEHYEMBbIX COCOOCTBEHHHKAMH WIIM, HHAYE, YYaCTHUKAMH IIPABOOTHOIIIE-
HU 0011eH 10JIeBOI COOCTBEHHOCTH.

Kak ormeuanocs Bblllle, OTHOIIEHUS 00l 10J1eBOi COOCTBEHHOCTH BO-
3HUKAIOT C MOMEHTa IIPHOOPETEHNS IBYMS WK OoJiee JIHLaMHy 1paBa co0-
CTBEHHOCTH Ha OJHY BElllb, SIBIISIONLYIOCS HENEIUMON (DU3MUECKH HIH B
COOTBETCTBHM C TPeOOBAaHMSIMHU IIPABOBBIX HOPM JHOO Ha HMX COBOKYII-
HOCTb, MPEJCTABIIONIYI0 cO00M ennHOe LIel0e C XyJ0KECTBEHHOH, 3KO-
HOMMYECKOH U T.I. TOUKHU 3peHus. Kpome Toro, o0CHoBaHHEM BO3HHMKHOBE-
HUSI TIPAaBOOTHOILIEHUIT 00mIel J0/eBOM COOCTBEHHOCTH, Kak CIEOyeT W3
coziep KaHUsl HOPM, 3aKpEIUIEHHBIX B 4. 2 1. 4 cT. 246 T'K sBnsercs mporo-
BOp, COTJIACHO KOTOPOMY CTOPOHBI YCTaHABJIMBAIOT Ul CeOS OTHOIICHUS
o0rm1eit 101eBoi COOCTBEHHOCTH Ha JienuMBbIe Bemu. K TakuM 1oroBopam, B
YaCTHOCTH, OTHOCHUTCS JIOTOBOP O COBMECTHOH J€SITEIbHOCTH (IIPOCTOE TO-
BapUIIECTBO).

OtHouieHus oOIIel 107eBOi COOCTBEHHOCTH, Ha YTO YKa3bIBAJIOCH BBI-
1Ie, CTPYKTYPHO COCTOAT W3 JBYX TPy OOIIECTBEHHBIX OTHOIICHUH —
BHYTPEHHHX W BHEIIHMX. Ha3BaHHBIC TI'pyNIbl OTHOLICHUH OTIMYAIOTCS
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JpyT OT Apyra:

— KOJIMYECTBOM YYAaCTHHUKOB;

— collepKaHHEM;

— IOpUAMYECKON (OPMOIi;

— CTETEHbIO NMepCOHU(UKAINN CyOBEKTOB

[IpuBeneHHbIE OTIAMYMA SBISIOTCS OCHOBAaHMEM MJIsI OTHECCHMS BHYT-
PEHHUX W BHEIIHMX OTHOIICHWI K pPa3IHYHBIM KJIACCH(HKAINOHHBIM
rpynnam rpakJaHCKUX IPaBOOTHOILIEHUH.

BHyTpeHHHe Ki1acCU(BHULIUPYIOTCS KaK OTHOCUTENbHBIE, 8 BHELIHUE — KaK
aOCoJIOTHBIE.

BHemHre npaBOOTHOIICHHS, BOSHUKAIONIHE MEXKITYy COCOOCTBEHHHKAMHU
C OJTHOH CTOPOHBI 1 BCEMH TPETHHMH JINIIAMHU — C PYTOH, SBISIFOTCS KiTac-
CHYECKMMH BEIIHBIMHU M a0COJIIOTHBIMH NPABOOTHOIICHUSIMH C MAaCCHUBHOM
POJIBI0 HEMEPCOHU(UIIMPOBAHHON YIIPAaBOMOUYCHHON CTOPOHBI, B Ka4ECTBE
KOTOpO#, COOTBETCTBEHHO, BBICTYNAET HEONPEEIEHHbII Kpyr aul. Baem-
HUE TPaBOOTHOIIEHHsI OOLIeH J101€BOI COOCTBEHHOCTH KaKMMHU-THOO OCO-
OEHHOCTSIMH I10 OTHOIIEHHIO K IIPAaBOOTHOIIEHHUSM COOCTBEHHOCTH HE 00-
nanaroT. B 3T0# cBsA3M KaKOH-TO crienM(UKH MPaBOBOTO PETYJIMPOBAHUS
TaKUX OTHOLICHWI IO CPaBHEHHIO C OTHOLICHUSMH COOCTBEHHOCTH HOp-
MaMH KaK CyOMHCTHTYTa «IpaBo OOMIeH I0JeBOW COOCTBEHHOCTH» TaK B
1IeJIOM U MHCTUTYTA «IIPaBo 00IIIei COOCTBEHHOCTH)» HE YCTaHOBIIEHO.

OtcyTcTBHE HEOOXOAUMOCTH B KAKOM-TO 0COOOM, OTJIMYHOM HEIOCpeI-
CTBEHHO OT MpaBa COOCTBEHHOCTH, NPAaBOBOM PETYJIMPOBAHWUHM BHEIIHUX
OTHOIIECHUH 00IIel 7oeBol COOCTBEHHOCTH OOYCIIOBICHO TEM, YTO HHU Y
COCOOCTBEHHHUKOB [0 OTHOIICHHIO K TPETHHM JINIAM, HU y TPEThUX JIUI{ IO
OTHOUIEHHUIO K COCOOCTBEHHHKAM B IPOIIECCE YIACTHS B MPABOOTHOIICHHU-
sax oOmme moneBoll COOCTBEHHOCTH HHMKAKUX JOTIOJHUTEIBHBIX MpaB M
00513aHHOCTEH HE BO3HHMKACT. AHAIM3HPYEMbIC MMPABOOTHOILICHUS IPOTeE-
KalOT aHAJIOTHYHO OOBIYHBIM IPABOOTHOIIEHUSIM COOCTBEHHOCTH.

Bwmecre ¢ TEM, IPABOOTHOLICHUS 06111e171 ﬂOHeBOﬁ COOCTBEHHOCTH Xapak-

291



TEPU3YIOTCSI MHOKECTBEHHOCTBIO JIMII, BBICTYMAIONIMX HAa YHNPaBOMOYEH-
HOM CTOPOHC BHCIIHETO MPABOOTHOIICHUA, YTO ABJIACTCA OCHOBAHUEM IJIsL
CO3[JaHUs CUCTEMBI IIPABOBBIX HOPM, HAMPABJICHHBIX Ha YpEryJIupOBaHUE
OTHOIIECHUH YYaCTHUKOB OOIIEH 107IeBOii COOCTBEHHOCTH JAPYT C APYIOM,
NMEHYEMBIX, KaK YKa3blBaJIOCh BBIIIE, BHyTpeHHUMH. Ha3BaHHble (BHYT-
PEHHHE) OTHOLIEHHS BO3HUKAIOT HEIOCPEICTBEHHO MEXIY COCOOCTBEHHH-
KaMH B IIPOIIECCE OCYIIECTBICHHUS MMM MIPAaBOMOYMH BIAICHUS U MOJIb30-
BaHMS OOIINM MMYIIECTBOM, a TAKXKE B IIPOIIECCE COTJIACOBAHMUS BOJIb BCEX
YYaCTHHKOB OOIIEH 0JIeBOM COOCTBEHHOCTH C 1I€JIbI0 BBIPAOOTKH €IUHOM
BOJIM BCEX COCOOCTBEHHMKOB, BBICTYIAIOMIMX BO BHEIIHUX IPaBOOTHOILIE-
HUSIX B Ka4eCTBE OJHOW yNPaBOMOUYEHHOW CTOPOHBI, YeM M 00yCIIOBIICHA
HEoOXoANMOCTh 3akperuieHns B 'K cooTBETCTBYONMMX MPAaBOBBIX HOPM.

HenocpencTBeHHO Ha yperyaMpoBaHHE BHYTPEHHHX OTHOLICHUH, BO3HHU-
KaloIMuX MEXIy y4acTHHKaMH OOIIEH H0JIeBOH COOCTBEHHOCTH M HaIpaB-
JICHBI HOPMBI CYOMHCTHTYTa TPaXXIaHCKOTO IpaBa «IPaBo OOIIeH JT0JIeBOH
COOCTBEHHOCTH.

Kak crnemyer u3 conepxanust HopM 1. 246 'K otHOImIeHus ob1eit nose-
BOM COOCTBEHHOCTH XapaKTEpU3YIOTCSI TEM, UTO JIOJIsI B IpaBe odmiel coO-
CTBEHHOCTH KaKAOTO M3 COCOOCTBEHHHWKOB M3HAYAIBHO OIIPEAEieHa 00
COTJIALIIEHHEM CTOPOH, JINOO MPaBOBBIMH HOpMaMmu. B oTnmdme oT oTHO-
IIeHn# o0mie 10meBoil COOCTBEHHOCTH B OTHOILIEHHSX OOIIEH COBMeCT-
HOW COOCTBEHHOCTH JI0JIU COCOOCTBEHHUKOB, 10 O0ILIEMY IpaBHIy, HE OII-
penensIoTes 3a UCKIIOUYEHHEM CITydacB pasjiesla MMYIIECTBa CYIPYyroB, B
TOM YHCIIE TTOCPEACTBOM 3aKIIIOUEHHsT OpadHOro J0roBopa, JImdo obparie-
HUSI CyZIOM B3BICKaHUS Ha HMYIIECTBO OJTHOTO U3 HHX.

[IpruMeHUTETHHO K OOIIECTBEHHBIM OTHOIICHUSM OOIIEi I0ieBoil coo-
CTBEHHOCTH HOpMaMHU ri1aBbl 16 'K ycTaHOBIEHO HECKOJIBKO MPE3yMITITHI.

IlepBast mpe3yMIIIKs yCTaHABIHMBACT HEOOXOIUMOCTh MPUMEHEHHS, 110
o01IeMy mpaBuiy, HOpM 00 00IIIeH T0JIeBO COOCTBEHHOCTH KO BCEM OTHO-

IIEHUSAM, BO3HUKAONIUM B IIPOLECCE HpHOGpeTeHI/IH OZ[HOﬁ BCIIIU B co0cT-
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BEHHOCTh JBYMsI WM Oonee IuiaMu. AHaIu3upyeMasi Mpe3yMITIus 3aKpe-
rieHa B 1. 3 cr. 246 'K coriiacHo HopMaMm KOTOpO#t 00111asi COOCTBEHHOCTb
Ha MMYUIECTBO SIBIISICTCS JIOJIEBOM, 32 MCKIIIOYCHUEM CIly4yaeB, KOrjaa HOp-
MaM{ 3aKOHOAATEJbHBIX aKTOB JIOMYyCKaeTcsi 00pa3oBaHUE COBMECTHOM
COOCTBEHHOCTH Ha 3TO MMYIIECTBO.

Takum 00pa3oM, OTHOIIECHUS OOMIeH 0IeBOil COOCTBEHHOCTH BO3HHKA-
10T 10 00IIeMy HpaBWITy, a OTHOWICHHUS OOIIEeii COBMECTHON — MCKIIOYH-
TEJIBHO B MPEAYCMOTPCHHBIX ITPABOBBIMU HOPMAaMU ClTy4dasiX.

B nactosmee Bpems B PecyOmnrke benmapyck BO3HUKHOBEHHE 00ILEH co-
BMECTHOH COOCTBEHHOCTH Ha MMYILIECTBO JOITYCKAeTCSl TOJIBKO B OJHOM
cilydae — MEXIy JIMIaMH, BCTYITUBIIMMHU B Opak Ha UMYIIECTBO, pHOOpe-
TEHHOE B MIEPHO]] COCTOSTHUS B OpakKe, B TOM YHCIIC U HA HMYIIECTBO YAaCTHO-
IO YHUTApPHOTO MPEApusTHsL. Bo Bcex OCTaNbHBIX CIydasx MPHOOPETEHNS B
00IILyt0 COOCTBEHHOCTh OAHOM BEIIM HECKOIBKUMH JIMIAMH MEXIYy HUMH
BO3HHUKAIOT OTHOIIEHHS OOIIEN T0JIE€BOI COOCTBEHHOCTH.

Bropas mpesymnmus 3akperieHa B m. 1 c1. 247 I'K cornmacHo Hopmam
KOTOpOH eclu pa3Mep J0JieH YYaCTHUKOB JI0JIEBOM COOCTBEHHOCTH HE MO-
XKeT OBITh ONpe/esieH Ha OCHOBAaHWHM IPAaBOBBIX HOPM M HE YCTAHOBJICH CO-
TJIAIICHUEM BCEX YYaCTHUKOB OTHOIIEHHUH JOJICBOM COOCTBEHHOCTH, UX J0-
JIM CYUTAIOTCS PABHBIMH.

Takum obpa3om, 1Mo odOuieMy NpaBuily, B cliydae NPUOOpPETEHHS ABYMsI
win Ooliee NUIAMU OJHOW HENENMMOW BEIW WMJIM UX COBOKYITHOCTH, HE
TIOJUIS)KAIEH pa3feny B COOTBETCTBUH C IPAaBOBBIMH HOPMAaMH, MEXKIY
npruoOpeTaTeNsiMi BO3HHMKAIOT NPABOOTHOLIEHUS OOMLIel 1oneBol cobcrt-
BEHHOCTH B KOTOPBIX JIOJHM yYacTHHKOB B IIpaBe OOmIEeH COOCTBEHHOCTH
TIPU3HAIOTCSl PAaBHBIMH €CIIM WHOE HE YCTAHOBJIEHO NPAaBOBBHIMH HOPMaMH
WJTM COTJIAIIEHUEM yYaCTHUKOB OOIIeH JOJIeBO COOCTBEHHOCTH.

Ha ocHOBaHMU M3JI0)KEHHOTO MOKHO CJIeJIaTh BBIBOJ O TOM, YTO B TIPO-
Liecce U3y4eHHs pasa oOIIei 10JIeBOi COOCTBEHHOCTH UCCIIEIOBAHMIO 1101

JIC)KUT, BO-IIEPBLIX, MOHATUC JOJIM, KaK KOHCTUTYUPYIOIIECIO MpU3HAKA OT-

293



HOIIIEHWH oOIIel J0JIeBOW COOCTBEHHOCTH, €€ IOpHIUYecKas IMpHpOJa,
MpeHa3HAuYeHUE U TPOIeypa ONPEAeTIeHHs U, BO-BTOPBIX, YCTAHOBJICHHAS
HopMmamu raBsl 16 I'K mporenypa peanuzanun cocoOCTBEHHHKaMU MPaBo-
MOYHIA BIIAJICHUS, MTOJIH30BAHMS M PACIIOPSHKCHUS OOIIUM UMYIIECTBOM HIIH
IpaBa U O00s3aHHOCTH YYaCTHUKOB OOIIEH JT0IeBO COOCTBEHHOCTH OTHOCH-
TENBHO APYT Jpyra, pealn3yeMble B IPOIecce YIacTHs CyOBEKTOB IIpaBa
o0rIeit 107IeBoif COOCTBEHHOCTH BO BHYTPEHHUX IPABOOTHOIICHHSX.

Ha cerognsiuiHuii AeHb NMOHSATHE CYIIHOCTH JOJIM B LIMBUIMCTHYECKOH
HayKe He HaIUIo0 eIMHOOO0Pa3HOr0 TOJIKOBAHHS M B IOHUMAHUHU OTIEIHHBIX
YUEHBIX HE COIJIacyeTcs C JeralbHbIM MOIX0J0M, 3aKperuieHHbIM B ['K.

Tak, cormacHo HopMmaM 11. 2 cr. 246 'K kaxxnomy U3 cOCOOCTBEHHHUKOB
MIPUHAIICKAT O B TpaBe OOMICH JOJIEBOW COOCTBEHHOCTH Ha BEIIb.
[Ipuuem, B COBETCKHI MEPUOJT PA3BUTHS I'PAXKJAHCKOTO MIpaBa MOHSATHE CY-
ITHOCTH JIOJIM B OOIIEH OJIEBOM COOCTBEHHOCTH JOTMATHYECKOTO 3aKper-
nenust o1 B 'K 1922 1., vu B 'K 19641, He Hamu10, 4TO, 110 HAIIEMy MHE-
HUIO, TIOCTY>KWJIO TMPUYUHONW Pa3BUTHUSI HAYYHOU AMCKYCCHUU TIO JJAHHOMY
Bonpocy13 % B x0z1€ KOTOPOM OOJNBITMHCTBO YYCHBIX CKJIOHWINCH K IIOHMMA-
HUIO CYITHOCTH JIOIM KaXIOTO M3 COCOOCTBCHHUKOB B OOIIEM MMYIICCTRBE,
KaK JIOJIH B TIpaBe o0IIeil 1oJeBoi COOCTBEHHOCTH.

[To Bceif BEpOATHOCTH HEMOCPEACTBEHHO COPMUPOBAHHAS OOJBIIHHCT-
BOM COBETCKHX IIMBHJINCTOB TOYKA 3PEHHUS K MOHUMAHUIO CYIIHOCTH JOJH
KaK JIOJIK B MpaBe OOIICH J0JeBOH COOCTBEHHOCTH M MOCITY)KUJIa OCHOBa-
HUEM 3aKpEIUICHUs BBIPAOOTAHHOW YUYCHBIMH JOKTPHHAIBHOW TO3HIUU B
I'K Poccwuiickoit @eaepanmu 1994 r. u, coorBercTBenHo, B 'K PecryOnuku
benapycp 1998 r.

B macrosmmee BpeMs OCHOBHAs TpyNIa YYCHBIX TIPHICPKUBACTCS Jie-
TIBHO 3aKpeIUIEHHOW KOHIIEIIMA M PAacCMAaTPUBAET OO0 HETOCPENCT-

BEHHO KakK JIOJII0 B MpaBe oO0IIel 10seBOi coOCTBeHHOCTH. K npHBEpIKeH-

130 O0630p CyIIECTBYIOIIMX B COBETCKHIl IIEPHO TOYEK 3peHus cM.: Manankosa P.II. — Vka3. cou. — C.
18-34.
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[IaM JIeTAIIbHO yCTAaHOBJICHHOTO TMOJXOJa OTHOCSTCSA, B YaCTHOCTH, TaKHe
poccumiickue nuBmncThl, kak F0.K. Toncro#i, E.A. Cyxanos, M.I'. Mace-
Buu, H.W. Kosanenko, B.Il. Kambimanckuii, A.C. IlleBuenko u npyrue
yuensie"'.

Touku 3peHusl, BHICKA3aHHONW POCCUIICKMMH YUYEHBIMH NPUAECPKUBAIOTCS
¥ GeITOPYCCKHE TPaBOBEIH .

U3 M3110’keHHOT'O MOXKHO C/IJaTh BIIOJIHE OOOCHOBAHHBIA BBIBOJ O TOM,
YTO OCHOBHAs YacTh YYEHBIX Ha COBPEMEHHOM JTale Pa3BUTHs ITUBHIU-
CTUYECKON HAayKU MPUACPKHUBAETCS JOTMATHUECKOTO MOAXO0/Aa K MOHUMA-
HUIO JIOJH U PACCMATPHUBAET €€ KaK JOJI0 KaXJIOro U3 COCOOCTBCHHUKOB B
IIpaBe COOCTBEHHOCTH Ha OOIIYIO BEIb.

Brumrouerne B 'K moHsTHS CymHOCTH HONHM B TpaBe OOIMICH MOIIEBOM
COOCTBEHHOCTH, IO HAIleMy MHEHHIO, ITOCITYKMJIO OCHOBAaHHEM IUIS TIpe-
KpallleH!s JIUBIICIHCS HE OAHO AECATHIICTHE TUCKYCCHH IO aHAIU3Upye-
MO TmpoOieMaTHKe, YTO HAIUIO CBOE OTPaKEHHE B yUEOHMKaxX MO T'pax-
JIAHCKOMY IIpaBy, BBIIIYLICHHBIX B 11epBOM aecatunerun XXI B. kak B Poc-
cuiickoii ®dexeparyu, Tak 1 B Pecriyonuke bemapyce.

3akpemnenHbii B 'K moxon kK TOHMMaHUIO 10JIM HE SIBISIETCS HOBBIM U
JOCTAaTOYHO MIMPOKO MPUMEHSIICS MUBMIIMCTAMH COBETCKOTO Teprosa (CM.
Y4eOHHKH 110 TPa)kIaHCKOMY IIpaBy, BeIMyIIeHHBIE B 70-x rT. XX B.), KO-
TOpBIE, B CBOIO OUYEPElb, PA3BUBAIM MBICIH YUEHBIX IOCOBETCKOIO MEPHO-
na. BMecTe ¢ TeM B IIMBUIMCTHYECKUX HCCIIEAOBAHMSIX JOCOBETCKOIO, CO-
BETCKOTO M, KaK MX IPOJOJDKEHHE, MOCTCOBETCKOTO MEproaa 0OOCHOBBI-
BAIOTCSI U APYTUE, XOTSI 3HAYUTENILHO pEeXe BCTPEYarolIuecs, MOAXOAbI K
MTOHUMAHHIO CYIIHOCTH IOJNH NMPUMEHUTEIHHO K OTHOIICHUSAM O0IIei mo-
JIEBOW COOCTBEHHOCTH.

Tak, emie y4eHbIMH JOCOBETCKOTO MEPHOA BBICKA3bIBAUCh TPH TOUYKH

3pCHUA Ha TIOHUMAHUE T0JIU.

131 CM., BBIIICYKa3aHHBIC JINTEPATYPHBIC HCTOYHHUKH.

132 KommenTapuit k Tpakmarckomy komekcy Pecry6mmkn Bemapycs: B 2 ku. — 2-¢ u3n. / OTB. pen.
B.®. Yurup. — Musck: Amandes, 2000. — Ku. 1. — C. 530; I'paxxnanckoe npaso: Yue6.: B 3 1./ ITox pen.
B.®. Yurupa. — Munck: Amangest, 2008. — T. 1. — C. 780-782.
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CoracHO TepBO KOHIENINH AEICHUIO IMOJUISKANI0 HEIOCPEICTBEHHO
MPaBO COOCTBEHHOCTH, a TOYHEE 3AKJIFOYAOIINECs B HeM mpaBomouns (Pau-
na, bexunr, Yarep, ApHaTc).

CornacHO BTOPOMY MOAXOMY, KaKIbIH M3 COYYACTHHKOB HMEET IPaBO
COOCTBEHHOCTH Ha maeanbHyto jomro Bemu (Bbpunn, Bexrtep, Bunmmeiin,
Promenun, B Poccnn — Meiiep, [To6enonocties).

Io TpeTpeMy BO33peHUIO, TIpH 00IIei COOCTBEHHOCTH AETHUTCS HE BEIIb U
HE MpaBo, a S9KoHoMu4eckast IieHHOoCcTh Bemu (Komep, ®epcrep, I Teitnnex-
uep, ITynrmapr, 8 Poccun — npodeccop Illepmenesnu)' ™.

ITo cyTu KOHIENIIMK MOHUMAHUSI CYITHOCTH JIOJIA KaXKJ0ro M3 COCO0CT-
BCHHHUKOB B OOIIIEM HMYIIECTBE, Pa3paOOTaHHBIC B JOCOBETCKUI HEPHO,
o IIep )KUBaeMble COBETCKIMH U COBPEMEHHBIMHU YICHBIMH CBOJISATCS K IT0-
HUMAaHHIO CYIIHOCTH JTOJU KaK JOJH B MpaBe 00mIei COOCTBEHHOCTH JHOO
KaK peajbHOHM MOJH, MO KOTOPOH MOHWMAIOT «KOHKPETHYIO, (hH3WIECKH
000Cc00JIeHHYI0 YacTh 00IIETO UMYIIECTBAY WM KaK UACATLHOUN JOIH «KO-
TOpast CBOJKT MPABO Ha JOJIO JINIIB K €0 CTONMOCTHOMY BBIPAKEHHION .

Bwmecte ¢ TeM Bce TpH KOHILEMIIMH TOHUMAHHUS JOJIM YYaCTHHKA OOUICH
JIOJICBOM COOCTBCHHOCTH (TIOJBEPTAIHCH BIIOJIHE OOOCHOBAHHON KPUTHKE
M3BECTHBIMH YUYCHBIMH JTOCOBETCKOTO W COBETCKOTO IEPHOIOB Pa3BUTHS
IUBUIIACTHYECKON MBICIIH.

Tak, I'.®. [llepmieHeBrY CrpaBeyIMBO yKa3ajl Ha HEACIUMOCTb CAMOI0
MpaBa KaK TAKOBOTO U OTCYTCTBHE KAaKOW-THOO IOPUIUUCCKON OMpe/eiCH-
HOCTH B IOHHMaHUU JIOJIA B MpaBe, uyTo, N0 €r0 MHEHUIO, UCKIIOYAET BO3-
MOXKHOCTh TMPUMEHCHHS TaKOro MMOIXOAa. YUCHBIA TakkKe KPUTHYCCKH
OIICHWJI TPIMEHEHHE ITOAX0/a K J0JIe KaK K pealbHON WIIH WAcadbHOH, OT-
Medas, 9TO BEI[b HE MMOJICKHUT HICATHLHOMY JENICHHUIO, a TOJBKO MaTepH-
anpHOMY. [IpHm 3TOM OmpeneneHue M0I1 Kak peaJbHON B CMBICIE MaTepH-

aJBHOM JIOJIM BEILM TaK € HE NPUMEHMMO IIOTOMY YTO KaX</IbIi U3 y4yacT-

133 O030p TOUEK 3peHNUs IMBUIIMCTOB JOCOBETCKOTO MepHoja npuseseH mo: Backkosckuii E.B. Yue6-
HUK TpakaaHckoro npasa. — M.: Craryt, 2003.
134 I'paxknanckoe npaso: Yueb.: B 3 1./ ITox pen. A.II. Cepreesa, FO.K. Toncroro. — M.: ITIBOIOJI;
JI.B. Poxnukos, 2001. — T. 1. — C. 438.
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HUKOB 00IIel 101eBoii COOCTBEHHOCTH MMEET IpaBO HE Ha BCIO BEIb, HO
Ha M3BECTHYIO JIOJIIO M B TO K€ BPEMs €ro MpaBo paclpocTpaHsIeTcs HE Ha
YaCTh BEILH, 4 IPOHUKAET BCIOY .

Kputnyeckue 3ameuyaHusi B OTHOIICHMHM aHAJTM3UPYEMbIX KOHIICTILIMIA
oickasbiBan u O.C. Hodde'®.

BypHoe pa3BuTHE IMBUINCTHIECKOW MBICIH TI0 TIOBOAY CYITHOCTH JIOJH B
MIPaBOOTHOIICHUAX OOIIEH T0JIeBOi COOCTBEHHOCTH, TIPOBOIUMEBIE ITO STOMY
TIOBOJY MHOTOYUCJICHHBIC HAYYHBIC JUCKYCCHUH, a4 TAKKE TOT (baKT, YTO HE
BC€ COBPEMCHHBIC YYCHBIC BOCITPUHAIN JICTAJIBHO 3aerHJ'[eHHBIﬁ 1oaxoJa K
TIOHMMAHUIO CYLTHOCTH JOJIM CBUJIETENILCTBYET O HEOOXOIMMOCTH JOTOIHHU-
TEJIBHOTO HCCIEeIOBAaHNS aHATM3UPYEMON KaTerOpUHU LIMBUIUCTUKH.

Tak, K COBpEMECHHBIM IIBIJIMCTaM, BHICKA3bIBAIOIINM XOTh M HE HOBYIO,
HO OTJIMYHYIO OT JICTAIBHOTO NMOHUMAHWS CYIIHOCTH IOJH B IPAaBOOTHO-
MIEHMSIX 00IIeH J0JeBOM COOCTBEHHOCTH TOYKY 3pEHMsI OTHOCHTCS B.A.
BenoB, paccMaTpuBarONINi OO KaK «IOJIO IIEHHOCTH (JIOXOJHOCTH) Be-
iy, Takum o0paszom, B.A. BenoB, 1o cyTu, NpUICPKUBACTCS KOHIIC-
LMY, COITIaCHO KOTOPOH MoJ J0Jel MOHUMAETCs CTOMMOCTHOE BBIpasKEHHE
YaCcTH UMYIIECTBA, 9YaCTh IMOJy4aeMOT0 OT HETrO JI0XO0/a.

B coBpeMeHHBIX ITyONMKAIMAX BCTPEYaeTCs M MOAXOI K J0Jie, KaK K
HeaTbHOM, O] KOTOPOW MOHUMAETCS «MaTeMaTHdecKast abCTpaKkus, Of-
Ha SHHAS J0JIS B IpaBe oOIeil 1071eBO COGCTBEHHOCTIY *°

[l Toro, uto Obl HanboJiee BEPHO OMPEAETUTh CYUTHOCTh JOJIH B Ipa-
BOOTHOIIECHUSX 0OIIEH N0IeBOH cOOCTBEHHOCTH HEOOXOANMO, IO HaLIeMy
MHEHHIO, ONpPENENIUTh MPAKTHUECKOE 3HAUCHUE aHaIU3MPYEeMOH KarTero-
UM, BBIIBUTH €€ POJIb B PA3BUTHUU OTHOIICHHUN OOIIEH J0JIeBOM COOCTBEH-

HOCTH.

Heo6xonuMo OTMETHTH TOT (akT, 9TO OTHOIIEHHUSI COOCTBEHHOCTH, KaK

33 [lepmenesuu ['.®. Yuebuuk pyccroro rpakmianckoro npasa. — CI16, 1913. — C. 157-158.
¢ Hodie O.C. Cosercroe rpaxmanckoe npaso. — M.: FOpuz. ., 1967.
37 Benos B.A. I'pakarckoe mpaBo: OcoGernas gacte: Yue6. — M.: Llentp I0pUu(oP, 2004. — I1.
1416.
3% Bopomuu C. O6mas coberBennocTs // http://orsn.rambler.ru/content/consult.
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WHAWBHIYANbHOW, TaK M JOJE€BOI BO3HUKAIOT, HA YTO YKa3bIBAIOCH BHIIIE,
B IpoIlecce MPUOOPETeHUS CYOBEKTOM IPa)IaHCKOIO MpaBa Bemd B (ak-
TUYECKOC BJIAJICHUE W, B JAaJbHEUIIIEM, B MPOIECCE M3BJICUCHUS €€ IMOJIe3-
HBIX CBOHCTB. [1o CyTH, MPHOOPETCHUE YEIOBEKOM PAa3IMYHOTO UMYIIECTBA
B (hakTHYeckoe BIlaJeHHE OO0YCIOBICHO HEOOXOIMMOCTBIO OOeCICUCHHS
MTOBCETHEBHBIX (€CTECTBEHHBIX) MOTPEOHOCTEH YeIoBeKa, a TakKe IJIA I10-
BBIIICHUSI KOM(POPTHOCTH €T0 JKU3HHU, a OPTaHM3alHueil — ISl BBITOIHEHUS
YCTaBHBIX 3a4a4.

B GonpmmHCcTBE CitydaeB CyOBEKThI TPa)KIAHCKOTO TIpaBa MPHOOpETaoT
HUMYIIECTBO B WHAMBUIYAIBHYI) COOCTBEHHOCTb, YTO SIBISICTCS JIOTUYHBIM
1, 3a4aCTyI0, HanOoJIee pallMOHATBHBIM C TOUKH 3PCHUS M3BICUCHUS U3 Be-
¥ e TIOJIC3HBIX CBOICTB, T.€. C TOUKH 3PCHUS €€ IMOJIC3HOCTH JIJIS OTACIh-
HO B3ATOTO COOCTBEHHHKA. be3ycIOBHBIM ABISETCA TOT (aKT, YTO IPHU WH-
TUBUYaJTbHOM HCTIOJIB30BAaHUH BEUTH SKOHOMHUYECKUN 3P PeKT mist coder-
BEHHHKA SBIIIETCS 00JIee BECOMBIM, YeM B CIIydae HCIOJb30BAHUS TOU Ke
BEIIU ABYMS U 60.]'166 JIMIaMu. Hpmqu, IMpyu UHAUBUAYAJIbHOM HCIOJIB30-
BaHUM BEIIHM BONPOC O KAKUX-THOO JOJISIX HE BOSHUKACT B CHIIy TOTO, YTO
BCE TIOJIC3HBIC CBOWCTBA BOMIM MOTPEONSACT OAMH CYOBEKT TPaXKIAaHCKOTO
paBa.

OpHako, B ONpEAENCHHBIX CIyYasX IeNM HCIOJIh30BaHUS HWMYIIECTBa
MO0 YCIOBHSI €ro MpUOOpETeHHsI MPEAIoiaraloT BOSHUKHOBEHHUE TPUTSI-
3aHUIN Ha BCIIb Y HECKOJIbKUX JINL, YTO ABJISACTCA OCHOBAHHUCM JIJId MTPUHSA-
THS TOCYAapCTBOM, KaK TapaHTOM CTaOMIIHOT'O Pa3BHTHS SKOHOMHUYECKUX
OTHOILICHHHA, COOTBETCTBYIOIIUX MPABOBBIX HOPM, HAINPABICHHBIX HAa ype-
TYJIHPOBAaHUE B3aMMOOTHOIICHHH MEXTy TAKUMH CyOBEKTaMU.

BrrsicHeHne pHYUH, TOOYKAAIOMINX CAMOCTOSITEIBHBIX M SKOHOMHIYEC-
KM HE3aBHCHUMBIX JPYT OT APyra yYaCTHUKOB I'pa)kJaHCKOTO 000poTa mpH-
HUMAaTh y49acTHE B OTHOUICHHAX OOIIEH 10JIeBOH COOCTBEHHOCTH, OCIIOXK-
HEHHBIX YCIOBUSMH COBMECTHOTO HCIIOJB30BAHUS UMYIIECTBA, HEOOXOIU-

MOCTBIO COBMCCTHOT'O Y4aCTHA B pacXodax Ha €ro CoOACpKaHnueC U NpuTA3a-
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HUSIMU JIPYTUX CyOBEKTOB HA YaCTh JOXOJHOCTH BEIIN TOMOXKET BBISBUTDH
CYIIHOCTh (PAKTUYECCKH CKJIAIBIBAFOIIUXCSA MEXIY COCOOCTBEHHHKAMH 00-
HICCTBCHHBIX OTHOIlIeHI/Iﬁ ", KaK CJICACTBUC, CyL[IHOCTI) J0J1 B OTHOUICHU-
sIX 00IIeH 10J1eBOi COOCTBEHHOCTH.

Tak, Ha OCHOBaHHH M3JI0)KEHHOTO MOXXHO YTBEPKIATh O TOM, YTO B CO-
BPEMEHHBIX YCIOBHSX Pa3BUTHS MMYIICCTBEHHBIX OTHOLICHUH M MX Mpa-
BOBO#l peryiaMeHTalluK CYLIECTBYET M0 MEHbIIEH Mepe JBe TPYIIbI yCio-
BUIl BCTYIUICHUSI CYOBEKTOB I'Pa)KIAaHCKOTO IIpaBa B OTHOLICHHUS OOILEi
JIOJICBOM COOCTBEHHOCTH.

IlepBas rpymma omocpenyeT BBIHYXICHHOC BCTYIUICHHE B OTHOIICHHUS
o0meit 107eBoil COOCTBEHHOCTH, OCHOBAaHHOE Ha TPeOOBaHMSIX IPABOBBIX
HOPM, TIPUTOM, YTO BHYTPEHHSS BOJISI CYOEKTOB, BHIHYKACHHBIX BCTYIUTh
B YKa3aHHbIC OOILICCTBEHHBIC OTHOLICHHS, MOXET ObITh HANpaBlieHa Ha
MPHOOPETEHHE MMYIIECTBA B MHAWBUAYAIBHYIO COOCTBEHHOCTH, HO BOJIC-
U3BSABJICHUE, CIOEIaHHOE A0OPOBOJIBHO, B CHJIY CIIOKHUBIIMXCS HPABOBBIX
yCJ'IOBl/II‘/II y‘{aCTl/Iﬂ B HMylHeCTBeHHbIX OTHOLICHUAX 6yueT HaHpaBﬂeHO Ha
BCTYIICHUE B OTHOIICHUS OOMIEH 10IeBOi COOCTBEHHOCTH.

Bropas rpymnma onocpeayer 100pOBOJIIbHOE BCTYIUICHHE B OTHOIICHUS
o0111el J0JIEBOM COOCTBEHHOCTH, OCHOBAHHOE MCKIIIOYMUTEIBHO Ha CBOOOI-
HO ¢(OPMHUPOBAHHOM U OOPOBOJILHO BHIPAYKEHHOM BOJICH3bSIBICHHH JIBYX
unu 6oliee CyObEKTOB TPaXKIaHCKOTO MpaBa, HAMPABICHHOM Ha BCTYILIE-
HUE B MPABOOTHOIICHHS OOIICH J0JICBOW COOCTBEHHOCTH M COBMECTHYIO
AKCILTYaTaIUio O0IIET0 UMYIIECTBA.

[Ipu mepBoM BapuaHTe OTHOMICHHUS OOIIEH T0JIEBO COOCTBEHHOCTH BO3-
HUKAOT B pPaMKaX HACJEJICTBEHHOrO MPABOIMPEEMCTBA, KOTa HECKOJIBKO
CaMOCTOSITENIBHBIX CYOBEKTOB TPAXKIAHCKOTO TpaBa COTIACHO YCIOBHUSIM
HpaBOBBIX HOpM HJIN 3aBCIIIAHUS HpI/ISHaIOTCSI HaCJICAHUKaAMHU I/IMyH_[eCTBa,
HE TOJICS)KAIIIET0 PAa3Aeiy B CHIY CBOMX (PM3HUYECKUX CBOWCTB JINOO B CHITY
YCIIOBHH 3aBEINAHMUS.

B kauectBe npuMepa UMYIIECTBA, HE IMOIJICKAICTO pasjcily B CUITY
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CBOMX (PM3MUYECKUX CBOWCTB, MOXXHO IPHUBECTH aBTOMOOWIIb, MHOTOKBAp-
TUPHBIN KWION JIOM, JKUJION JOM KOTTEIKHOI'O THIIA, TEJIEBU30p, JEPEBO-
00pabaThIBalOUIMK CTAHOK, JPYroe aHaJIOTHYHOE HMMYIIECTBO (YHKIIHO-
HaJILHO MpEeJICTaBIIsIoNIee CO00H eAnHYI0, HEIEIMMYIO BELb.

[Tpumepamun umymiecTBa, He MOAJEkKALIETO (PU3UUECKOMY Pa3JIeTy Mex-
Iy HaCIIeTHUKaMH B CHJIY YCIIOBHI 3aBEIIaHUS, MOTYT CIIYXKHUTh KOJIICKIIHS
KapTHH W3BECTHOTO XYA0KHUKA, TIOJTHOE COOpaHre COUYMHEHUI H3BECTHOTO
mUcaTessl, M03Ta, WHbIE KOJJICKIUH, MPEICTABISIONINE COOOH XyI0kKecT-
BEHHYIO WJIH HMCTOPUYECKYIO IIEHHOCTh HEIOCPEICTBEHHO KaK COBOKYII-
HOCTb Belllel (HanmpuMep, KOJUIeKIusi 00EBOr0 OpYKHsl MOHTOJIbCKHX ILIe-
MEH NepHo/ia TaTapo-MOHTONIECKOT0 Mra).

B paccMmaTtpuBaeMBIX cinydasx y cyOBEKTOB I'pakKIAaHCKOTO MpaBa, MpH-
3HAaHHBIX HACIICIHUKaMH €CTh JIBa BapHaHTa IOBEICHU.

Bo-nepBrix, m000# U3 HACIIETHUKOB MMEET MPAaBO OTKA3aThbCs OT IPH-
HATHUA HACJICACTBA U, CJICAOBATCIBHO, BCTYIICHUSA B OTHOIICHUA o6mef/'1
JI0JIEBOW COOCTBEHHOCTH.

Bo-BTOpBIX, J11000# M3 HACIIEHNKOB UMEET MPaBO NPHHSATH HACIE/ICTBO,
9TO SBISICTCS O€3yCIOBHBIM OCHOBAaHWEM BO3HHUKHOBCHHUS OTHOILICHHU 00-
el 70IeBoi COOCTBEHHOCTH M OCHOBAHHEM ISl HALIETO YTBEPIKICHUS O
TOM, 9TO BHYTPEHHSII BOJIS TAKOTO CyOBEKTa MOXeT OBITh HalpaBjieHA Ha
puoOpeTeHe UMYILECTBA B WHANBHUYAIbHYI0 COOCTBEHHOCTb, @ €r0 BO-
JIEU3BSIBIICHHE, C/ICIAaHHOE TI0OPOBOJIFHO, HO O] THETOM HPABOBBIX HOPM,
— Ha BCTYIUICHHE B OTHOLICHUS 001l 101eBol COOCTBEHHOCTH.

B cBs3M ¢ Tem, 4TO OTKa3 OT HACJIEACTBA OO €ro MPUHITHE OCHOBAHBI
HCKITFOYUTENFHO Ha TOOPOBOJIHHOM BOJICU3BSBIICHUH JIMI, PU3BaHHBIX K
HACJIEJOBAHHIO, KIIACCH(HUKANINS aHAIN3UPYEMOTO BapHaHTa y4acTHs B OT-
HOIIIGHUSX OO0IIeH T07IeBON COOCTBEHHOCTH KaK BBIHYXKIEHHOTO SIBIISIETCS,
B HEKOTOPOM pOJie, YCIOBHOM. BMecTe ¢ TeM (akT Ge3ycioBHOro, HE 3aBU-
CSIIETO OT BOJIM CyOBEKTOB, BOSHUKHOBEHHUS! OTHOLIECHUI 00IIeil noneBoi

COOCTBEHHOCTH B paMKax HaCJCACTBCHHOI'O IIPABOIIPEEMCTBA B Clly4dac
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BCTYIUICHHSI B HACJIEJCTBO NPU YKa3aHHBIX BBIIIE OOCTOSATENBCTBAX IIO-
CIIy’)KHJI OCHOBAaHHEM ISl KBaJM(PUKAIMKU TAKOrO BapHaHTa KaK BBIHYXK-
JIEHHOTO, T.€. MPEIyCMOTPEHHOTO MTPABOBEIMU HOPMaMH, HE TIOJIJIEKAIITMH
HM3MEHEHHUIO 110 BOJIE YYACTHUKOB COOTBETCTBYIOLIETO MPABOOTHOIICHHUS.

Bropoii BapuaHT yclIOBHiI BOSHUKHOBEHHSI OTHOLICHUH 0Ol 10JIeBOM
COOCTBEHHOCTH XapaKTepU3yeTcsl MOJTHOH CBOOOION ycMOTpeHHs CyOhek-
TOB TPaXIaHCKOTO MpaBa M, CICAOBATCIHHO, HANIPABICHHOCTHIO ACHCTBHHA
MOCJIETHUX UCKIIOUUTEIBHO K CBOEH BbIToj/ie. BO3HUKHOBEHHE OTHOIICHUHN
oOmiel 1oeBoH COOCTBEHHOCTH MPH BTOPOM BapHaHTE BO3MOXKHO B TOM
clyyae, KOrJa KaKIbli U3 MOTEHIMAIbHBIX yYaCTHUKOB TaKUX MPaBOOT-
HOLICHUN OyNeT UMETh 3KOHOMHUYECKHU JTMOO WHOW, HEUMYIICCTBECHHEIH,
HHTEpeC B UX BO3HUKHOBCHHH.

B cuy Toro, 94TO rpa)kIaHCKOE MPaBO HAIPABJICHO HA YPEryIHpPOBaHUE,
B IIEPBYIO OYepe/b, UMYIIECTBEHHBIX OTHOIIEHUH MEXIY €ro CyOBheKTaMH,
CIIeTyeT MPEAIoJIOKHUTh, YTO OCHOBHAS YACTh TIPABOOTHOIICHHH 001IIei 110-
JICBOW COOCTBEHHOCTH BO3HHMKAET B CHJIy HAJUYUS y YYACTHHKOB TaKUX
MIPaBOOTHOILIEHUN MaTepuanbHONH 3aMHTEPECOBAHHOCTH B UX BO3HUKHOBE-
HUU U Pa3BUTHH.

B kadgecTBe 9acTo NCHOIB3YEeMOTO B IOPHINYECKON JIUTEpaType IpuMepa
JOOPOBOIHHOTO BOSHUKHOBEHHS OTHOIICHHUH 00IIEH 10/1eBOi cOOCTBEHHO-
CTH OCHOBAHHBIX HA HMMYIIECTBEHHOM HHTEPECE MX YYAaCTHHKOB MOXKHO
TIPUBECTH CJIy4ail COBMECTHOTO CTPOUTENIBCTBA JIBYMSI CEMbBSIMH KHIIOTO
JloMa KOTTEJKHOTO THUIA C JABYMS OTJEJIbHBIMH Bxojamu. Ilpu Takom
CTPOUTENILCTBE €r0 YYACTHUKU IMOIYYalOT CYLUIECTBEHHYIO SKOHOMHIO IPU
MTOIKITIOYCHUN K KOMMYHHUKAIMAM (DJIEKTPHUYECTBO, Ta3, BOJOCHAOKEHUE,
KaHAIM3a[us, MMOIBE3THbIC MyTH, TEIIOCETH), TIPH BO3BEJCHUN CTEH (IO
CyTH JUIS JBYX JOMOB HeoOXOAWMa OfHA, pa3ielisiomias MX CTeHa), MpH
COOpY>KEHHH KPBIIIHK U 3a00pa.

IIpu »TOM B mpolIeccCe CTPOUTENHCTBA IOMa YYACTHUKH CTPOUTENHCTBA

npeciieAyroT LCJib MOJYYCHU SKOHOMHYECKOU BbBIT'OJAbI HC CBSI3aHHOM C
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IIPEAIPUHIMATENBCKOMN JEATENBHOCTBIO.

TUnMuHBIM TPUMEPOM BO3HMKHOBEHHsI OTHOIICHHH OOLIeH 10JIEeBOi
COOCTBEHHOCTH IO COTJIAIICHHWIO CTOPOH, OCHOBAaHHOMY Ha MMYIIIECTBEH-
HOM HMHTEpECe MOXET CIYXKUTh (DaKT 3aKITIOYEHHUS JJOTOBOPA IIPOCTOrO TO-
BapuIlecTBa (JOroBopa O COBMECTHOM JIESTENBHOCTH) MPEAMETOM KOTOPO-
rO ABISIETCA MPOLECC OCYLIECTBICHUS COBMECTHOM NEATENBHOCTH, HAIIPaB-
JICHHON Ha JIOCTIDKEHHE OOINET0 pe3ysbTaTa, KOTOPBIH, COTIACHO YCIOBH-
M Y9acTHs B JOTOBOPE MPOCTOTO TOBAPHILECTBA, MOKET OTHOCHUTCS K pe-
3ylbTaTaM COBMECTHOW HMpPEANPUHUMATENBCKON NEeSTeIHHOCTH JH00 K pe-
3ynbTaTaM JesTeIbHOCTH, MMEIOLICH COIMAaIbHO IOJNE3HYH HalpaBlieH-
HOCTb.

Mekmy CTOpOHaMH JOTOBOPA IPOCTOTO TOBAPHIECTBA, MO 00IEMy Tpa-
BIJIy, BO3HHMKAIOT OTHOIIEHWSA OOIIEH JOJICBOM COOCTBEHHOCTH Ha HMY-
IIECTBO, BHECEHHOE B KaueCTBE BKJIaJa B o0IIee 1eNo, a TakkKe Ha UMyIIe-
CTBO, IPHOOPETEHHOE MJIM CO3[]AHHOE B TPOLECCE OCYILECTBICHHUS COBME-
CTHOU JESTEIbHOCTH.

Bo3moxxHBIE BapHaHTBI TOOPOBOJIFHOTO BCTYIUIEHUSI B OTHOLIECHUS 00-
e 01eBOi COOCTBEHHOCTH HE MCUEPITBIBAIOTCS IPUBEACHHBIMH IIPHMe-
paMH, KOTOpBIE UCTIONB30BaHBI C LENBIO IEMOHCTPAlMH HECKOJIBKHX BO3-
MOJKHBIX BAPHAHTOB BCTYIUICHHS B aHAIM3UPYEMbIe IIPaBOOTHOLICHUS H,
IIPU 3TOM, B JOCTATOYHON CTENEHH XapaKTepU3yIOT MOOYXAAIOIINe MOTH-
BbI CyOBEKTOB TPAXKAAHCKOTO MIPaBa.

B nenom, B mporecce yuyacTust B IpakJaHCKO-IIPABOBBIX OTHOLICHUSX
BCTPEYAIOTCS CaMble Pa3HOOOpa3HbIe (PaKThl BCTYIICHHUSI HECKOJIBKUX CYOb-
€KTOB T'PAXXJAHCKOTO NpaBa B OTHOIICHUS OOIIEH JOIeBOH COOCTBEHHOCTH,
OCHOBaHHOT'O Ha UX YKOHOMHYECKOM MHTEPECE, 4 aHAIU3UPYEMBIE OTHOIIE-
HUSL MOTYT BO3HHMKATh KaK C ydacTheM (PU3MUECKHX JIUI, TaK M C y4acTHEM
OpraHM3alliil B Pa3IMYHOM COYETAaHWM HA3BaHHBIX CyObekToB. Hampmmep,
JIBa CEJbCKOXO3SMCTBEHHBIX MPOM3BOJICTBEHHBIX KOOIEpAaTHBAa MPHOOPETH

Ha YCIIOBHSX OOIIEH JOJICBOH COOCTBEHHOCTH 3€PHOCYINWIKY. Takoi Imo-
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CTYIIOK MOJKET OBITh OOYCIIOBJIEH OTCYTCTBHEM Yy KaXIOro CyOBeKTa B OT-
JCJIBHOCTH JOCTATOYHBIX 00BbEMOB 3€PHOBBIX JId MOJIHOM 3arpy3Ku MOLIHO-
CTH CYIIWJIKH H, KaK CJIe/ICTBUE, DKOHOMUYECKOH 11e1ec000pa3HOCTH B MPH-
0o0OpeTeHnn CYIIMIIKH 32 MOJHYI0 CTOMMOCTh KaXKIIbIM M3 Ha3BaHHBIX CyOb-
€KTOB B OTAENBHOCTH. B 00IIyI0 /10/1€BYI0 COOCTBEHHOCTh MOTYT IIPHOOpE-
CTH, HAIlpUMEp, PHEPTeTHIECKYI0 YCTAaHOBKY B LEJISX HOJIyYEHHS 3IIEKTPO-
SHEPTHH KUTENN OJHOTO XyTopa. PeIOaky, MpoKMBAIOIIKE B OAHOM pPhIOAIl-
KOM TIOCeIIKe, MOTYT TIPHOOPECTH B OOIIYIO JOJEBYI0O COOCTBEHHOCTD TIJIaB-
CPEJICTBO C IIeTbI0 COBMECTHOM MPOMBICIIOBOM 3ar0TOBKH PHIObI. AHAIOTHY-
HBIE PUMEPBI MOXKHO ITPUBOAUTH 10 OECKOHEYHOCTH.

B npuBeneHHBIX pUMepax, a U B OOJNBIIMHCTBE JPYTHX aHAJOTUYHBIX
CITy4aeB MOTHBOM, MTOOYKJAIONIMM HECKOJIBKUX CYOBEKTOB BCTYIIUTH B OT-
HOUIEHHs 00mIel T0JIeBOH COOCTBEHHOCTH BBICTYIIA€T SKOHOMHUYECKHH HH-
Tepec, 00yCIIOBICHHBIH HalWMdMeM Yy CyObEeKTOB MOTPEOHOCTH B M3BJIEUC-
HUHM TOJIE3HBIX CBOMCTB ONPEEeICHHOI0 UMYILIECTBA CYIIECTBYIOMIEH B yC-
JIOBUAX OTCYTCTBUA Y OAHOTO cy61)e1<Ta JOCTATOYHBIX CPEACTB IJIsA HpI/IO6-
peTeHust HeoOXOAMMOTo 000PYOBAaHUS TMOO B SKOHOMUYECKOH Helleneco-
00pa3HOCTH PUOOPETEHHS BEIIH OJTHIUM CyOBEKTOM.

Hcxonst n3 Toro, 9ro moOyXIaroMKM MOTHBOM BCTYIIJICHHUS B OTHOIIIE-
HUS 00mIel JTONeBOH COOCTBEHHOCTH CIYXKHT 3KOHOMHUYECKHN HHTEpPEC B
W3BJICYCHUH U3 MUMYIIECTBA €ro I0JIE3HBIX CBOMCTB, a Mpolecc npuodpere-
HUA BCIU COMNPSKEH C HCOGXOI[I/IMOCTLIO BJIOXKCHUS B an06peTeHHe OIl-
peleNieHHBIX (PMHAHCOBBIX PECYpCOB, KaX/blil U3 CyOBEKTOB, BCTYIHMBIINX
B OTHOIIECHHUS OOIIEH 10JIeBOM COOCTBEHHOCTH, Oy/AeT 3aMHTEPECOBAaH B
MOJTY4YEHUH OT BEIIM MaKCHMaJIbHO BO3MOXKHOH PEHTA0ENbHOCTH HA BJIO-
JKCHHBIE B ee IprnoOpeTeHne (co3manne) cpeacTra. Takoe moBeneHmne cyon-
€KTOB DKOHOMHYECKMX OTHOIIEHHI SABISIETCS aOCONIOTHO JIOTHYHBIM H
MIPOUKTOBAHO CYIIHOCTHIO YKOHOMHUECKOH NESTebHOCTH LENIBI0 OCYIlle-
CTBJICHUSI KOTOpPOMW, MO O0LIeMy NpaBHily, SBISIETCS MOIYyYEHHE MaKCH-

MaJIbHOI'O 3KOHOMHYCCKOI'O 3(1)(beKTa C HAUMCHBIINMU 3aTpaTaMu U B MU-
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HUMAJFHO KOPOTKHE CPOKH.

YuuThiBas TO 00CTOATEILCTBO, YTO B MPOIECCE YUACTUS ABYX HIIH OoJiee
CYOBEKTOB B MPABOOTHOIICHHSIX OOIICH JOJICBOW COOCTBEHHOCTH KayKIbIi
U3 COCOOCTBEHHHMKOB OYIET CTPEMHUTHCS M3BJICYh U3 OOIICH BEIM MaKCH-
MaJIBHOE KOJIMYECTBO €€ TIOJIC3HBIX CBONCTB Y YYaCTHUKOB aHAIIN3APYEMBIX
MIPaBOOTHOUICHUH HEMPEMEHHO BO3HHUKHET OOBEKTHBHAsS MOTPEOHOCTH B
YCTaHOBIICHHH B3aMMOCOTJIACOBAHHOTO PEeXHMa HCIIONB30BaHUA OOIIEeTo
HMYIIECTBA B LEISAX YIOPSIOYCHHsST BHYTPCHHHUX OTHOIICHHH MEXKIY CO-
COOCTBEHHUKAMHM, BO3HHKAIOIIUX B IPOILIECCE M3BJICUCHHS U3 BEIIU €€ I0-
JIE3HBIX CBOMCTB. OTCYTCTBUE TAKOBOI'O B OOJIBIIIMHCTBE CIY4aeB MOXKET
MIPUBECTH K BOSHUKHOBCHHIO MEXK]Ty COCOOCTBEHHHKAMHU MPOTHBOPEUYHIA 1O
BOTIpOCaM JKCIDTyaTallid OOMIeH BEIH, pa3pelieHrne KOTOPhIX 0e3 BMea-
TEJIhCTBA TPETHHUX JHUI] (OPraHOB CyIeOHOH BIACTH) CKOpee BCero OyneT
0e3yCIeTHBIM.

HemocpencTBeHHO Ha yCTaHOBJICHHE, PEKMMa OJKCILTyaTallud OOIIETo
MMYILIECTBa, BKIIIOYAIOIIErocs B ceOsi:

— IPOLEAYPY U3BJICUCHUS M3 UMYIIECTBA €T0 MMOJIC3HBIX CBOICTB;

— TOPSIIOK paCHpENeICHNS TOJIYYCHHBIX B IPOIECCEe HCIOIB30BaHUSL
HMMYIIECTBA TIOI0B, IPOIYKIIIH, TOXO/IOB;

— IpoIiece paclpeeleHus 00s3aHHOCTE! 110 MOAIEPKAHUIO HMYIIECTBa
B Ha/IJIeXKAIlEM COCTOSIHWH, U HampaBJieHbl HOpMBI cTCT. 247-255 T'K, pa3-
pelIaroIIie yKa3aHHbIC BOMPOCHI C TIOMOIIBIO OYCPEAHON MPaBOBOM (HK-
uu, umeryemoit B I'K «oneit B mpaBe COOCTBEHHOCTHY.

[To obmemy mpaBrITy, CIOXKHUBIIEMYCS B MPAKTUICCKON FOPUCIPYICH-
WU, JOJS KKIOTO U3 COCOOCTBEHHUKOB OIPEACIIACTC MAaTeMaTHISCKIMH
eIMHUIIAMH, BEIpakeHHBIMH B niporieHTax (10 %; 20 %; 70 %) wim B BUzIE
npo6wu (1/2; 2/3; 1/4; 3/4), Ha 9TO yKa3bIBACTCS BO BCEX JIMTEPATYPHBIX HC-
TOYHHUKAX, MOCBAIICHHBIX HCCeayeMon mpobiaemaruke. OCHOBHBIM IIpa-
BHJIOM TIPH ONPEACICHUU JIOJCH COCOOCTBEHHUKOB SIBJIICTCS TO, YTO COBO-

KYIMHOCTb MaTeMaTUYCCKUX €AWHUIL], ONPECACIAIONINX TOJHU BCEX coco0CT-
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BEHHHUKOB B 00IIIEM MMYIIECTBE, JOJDKHA cocTaBIATh 100 % nim equHMIy,
Ha 4To crpasequBo obpamaer BHUMaHue C.II. CokomnoB, cormacHO MHe-
HUIO KOTOPOTO «IIPUMEHsIsI MPaBOBYI0 (JOPMY «IpaBO Ha JOJIO B TpaBe
COOCTBEHHOCTH», 3aKOHOZATENb HCIIOIb30BAJI CPEAHUI YPOBEHb abCTpak-
un. ApudmernyeckoMy, B BHJIE IpOOH, BRIPAKECHHUIO JIOJIH B TpaBe MpH-
JlaHa 1paBoBas (OpMa, U 3TO TO3BOJIMIIO YETKO YPEryIUpOBaTh OTHOIICHHS
MEXKTy YIACTHHKAMH J0JIEBOI COBCTBEHHOCTIN .

HCXO)IS{ N3 BBINICU3JIOKCHHOT'O, MOXHO CAcJIaTb BBIBOJ O TOM, YTO
NpeiHa3HAYCHUE TIOHATHUS «JOJISD» M, CIIEJOBATENIbHO, €€ CYL[HOCTb, CO-
CTOUT UCKJIIOYHUTENILHO B OINpEJETICHUH 00beMa (CTENEeHH) yJacTusl KaxIo-
IO U3 COCOOCTBEHHHKOB B OOIIECTBEHHBIX OTHOIICHHSAX, BO3HHKAIOMINX B
TIpoIIecce peann3aii UMM ITPaBOMOYHH BIIaJCHNU, TOJIB30BAHNS U PACIIO-
PSDKEHMS IMYIIIECTBOM HAXOSAIIUMCS B OOIIEH 101eBOH COOCTBEHHOCTH.

Camo xe TMOHATHE «IOJ» MPUMEHHUTEIBHO K MCCIEIYEMbIM IIPaBOOTHO-
LIGHUSAM C TOYKH 3PEHHS PYCCKOTO SI3BIKA O3HAYAET «dJacTh mesoro»' ™’ u B
OTHOIIICHHUSIX OOIIEeH J0JIeBOi COOCTBEHHOCTH, IO HAIIEMYy MHEHHIO, YKa3bl-
BAaeT JIMIIb Ha 00bEM 3KOHOMHYECKHX BO3MOXKHOCTEH M MMYIIECTBEHHBIX
00s13aHHOCTEN Ka)KIOr0 M3 COCOOCTBEHHMKOB B IPOLIECCE pealn3aliil UMU
MIPaBOMOYHMH BIIAJCHUS, MOJB30BAHUA M PACHOPSHKEHUS HMPHHAICKAIINM
UM MMYIIECTBOM. Taxke CiemyeT eme pa3 MoA4epKHYTh TOT (aKT, 4To Ipa-
BO COOCTBEHHOCTH ", COOTBETCTBECHHO, BXOJAIINE B HETO ITPABOMOYMA co0-
CTBEHHHKA, HE/ICIIMMO, TaKXKe Kak, 10 o0IIeMy MpaBuily, GU3MYECKH Helle-
JIMMO MIMYIIECTBO, HaXoJsIeecs! B 0OIIeH OIeBOi COOCTBEHHOCTH U IpHU-
HaJUIe)Kalllee B paBHOW Mepe BCEM COCOOCTBEHHHMKaM. JTO yKasblBaeT Ha
OTIPEACIICHHYIO HEJIOTUYHOCTh BOCIIPUHATOMN JIOTMOH ¥ 3aKPEIUICHHOH B 1. 2
cT. 246 T'K KOHCTPYKITUH «J0JIsI B TIpaBe COOCTBEHHOCTI.

IIpu sTom B HOpMax rinaBel 16 'K 3ta, HE coBCceM ymayHas KOHCTpPYK-

1IMs, HE HAIlUTa CBOETO €IMHOOOpa3Horo nmpuMmeHenus. Tak, B m. 2 cT. 246

139 I'paxknanckoe mpaBo : yueOHuK : B 3 T. / mox pea. B.®. Ynrupa. — Munck: Amandes, 2008. - T. 1. —
C. 780.
140 Bonb1Ioit TOIKOBBIIT cioBapb pycckoro sizbika / Cocr. u 1. pei. C.A. Kysuenos. — CII6.: HopuHr,
1998. - C. 272.
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I'K conepxutcst ykazaHHe Ha «JI07IHM Ka)XXJOr0 M3 COOCTBEHHHMKOB B IIPaBe
COOCTBEHHOCTH», HA OCHOBAHUH 4€ro COOCTBEHHO 3TOT TEPMHUH U IPHMe-
HSIETCSl B COBPEMEHHBIX Y4eOHMKaX, IOATOTOBJICHHBIX MO yueOHOMY KypCy
«I'paxknanckoe npaso: OOImas YyacTby.

AHanorn4Hoe ykaszaHue cienaso B 1. 3 cT. 247 T'K, cornacHo HopMmaM
KOTOPOH YYacTHHK JIOJIEBOM COOCTBEHHOCTH NPH YKa3aHHBIX B aHAJIN3HU-
pyeMoii ctaTbe 0OCTOATENBCTBAX «MMEET IIPABO HA COOTBETCTBYIONIEE yBe-
JUYEHHUE CBOCH JONIHM B TIpaBe Ha 00Iee NMYIIECTBOY.

Onnaxo yxe B cT. 248 'K ykazaHo Ha TO, 4TO «I0 TpeOOBAHHUIO 3TOTO
COOCTBEHHHUKA J0JIM B O0IIeH COOCTBEHHOCTH Ha JIOM MJIM CTPOCHHUE U I10-
PAAOK MOJIB30BaHUS MOMELICHUSAMH B HEM IOAJEXKAT COOTBETCTBYIOIIEMY
N3MEHEHHION.

Takum o06paszom, B cT. 246 'K u cr. 247 'K peds uzmer o mone B mpase
ob1ei coocTBeHHocTH, a B ¢T. 248 'K o none B oOmieli coOCTBEHHOCTH,
T.€. B UMYIIECTBE, HO HE B IIPABeE.

U3 comepxanust HopM cT. 249 'K, KoTOpBIE TIacAT: «y4acTHHUK J0JIEBOH
COOCTBEHHOCTH BIIpaBe II0 CBOEMY YCMOTPEHHIO NPOAaTh, IOAAPUTH, 3a-
BEIaTh, CIATh B 3aJI0T CBOIO JIOJIIO», BOBCE HE MOHSATHO, YTO BIIPABE «IIO
CBOEMY YCMOTPEHHIO IIPOJaTh, MOJApUTh, 3aBEIIATh, CIATh B 3aJ0I» Kax-
IBI W3 COCOOCTBEHHHKOB — JJOMIO B NIPaBe WM JOJIO B UMYILECTBE, T.C.
€ro 4acThb.

Hcxons u3 conepkaHus AOToBopa O 3ajore, JJOroBOpa KyIIH-TIPOAAXKH,
JapeHHusl, IPeIMETOM BCEX ATHUX JOTOBOPOB SBISIOTCS BEIU, KaK ABMKU-
Mbl€, TaK U HEABWKHUMBIC, OTUYXkJIEHHE KOTOPBHIX IPOUCXOAUT MOCPEACT-
BOM, BO-TIEPBBIX, Iepeadl J100 mpaBa COOCTBEHHOCTH, JINOO YacTH Ipa-
BOMOYHH (B Cilydae TIepeadd UMYIIECTBA B apeH/y) B OTHOIICHUH WHIH-
BHJIyaJIbHO OIpeIeTIeHHON Bely (MHINBUAYATH3UPOBAHHOM JISI TIeieH 10-
roBOpa IPYyMITEl OJHOPOAHBIX BeIlei) U, BO-BTOPBIX, (PaKTHUECKON mepe/a-
Yl UIMYIIECTBA BO BJIaJICHUE KOHTPAreHTa 10 A0TOBOPY.

Hu mpaBo COOCTBEHHOCTH B IOJHOM OGT)GMC, HHM 4aCThb BCIIHU BO BJIaacC-
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HHUE TPEThEMY JIUIy COCOOCTBEHHHK ITepeaTb He MOXET B CHIIy TOTO, UTO
paBo COOCTBEHHOCTH, YTO HEOJAHOKPATHO OOCYXIAJIOCh B IOPHIMYECKOM
JUTEpaType, HEACIMMO TaKKe, KaK HeJeInMa, 1o 00LieMy MpaBuily, Belllb,
HaxoJmascs B o01eit 1o1eBoi COOCTBEHHOCTH.

Takske nHTEpECHOH ABIsIETCS (HOPMYIMPOBKA HOPM, 3aKPEIUICHHBIX B CT.
253 T'K, cormacHO KOTOPBIM «IIpH IpoJake TOIH B IMpaBe oOmmel codcT-
BEHHOCTH MTOCTOPOHHEMY JIUITY OCTaJbHBIE YUYAaCTHUKU TOJIEBOW COOCTBEH-
HOCTH UMEIOT MPEUMYILECTBEHHOE MPAaBO MOKYIKH MPOAaBAEMOM JOIN.

W3 npuBeieHHBIX HOPM CIEIYET, YTO OAMH CyOBEKT TPaskAaHCKOTO Ipa-
Ba MOXKET IPOJATh BTOPOMY CYOBEKTY JIOJIO, T.€. 4acTb IpaBa cOOCTBEH-
HocTH. OZTHAKO Clle/lyeT OTMETHUTD, YTO MIPABO HE SBISETCS IPEIMETOM JI0-
roBOpa KYIUTH-TIPOJaKH M, B TPUHIMIE, He Tpomaercs. [lepemade mHOMY
JUIYy Ha BO3ME3IHOW OCHOBE MOJUICKHT BEIlb, TIEHHAs OyMmara, yI0CTOBe-
psromasi onpezeNeHHbIe IpaBa TpeOOBaHUs, HHBIE TIpaBa TPeOOBAHNUS, BEI-
TEKaloI[e U3 TPaXIaHCKO-NPABOBOrO. JOTOBOPA, YCTYIKA KOTOPBIX OCY-
LIECTBJIAETCS B TIOPSJKE, yCTaHOBJIEHHOM HOpMamu § 1 rmaBer 24 ['K.

[IpuBeneHHbIE TPUMEPHI CBUAETEIBCTBYIOT O HEY/IaYHOM IPUMEHEHUH B
mpaBe 00IIeH COOCTBEHHOCTH KOHCTPYKIUH «JIOJISL B TIpaBe», KOTOPYIO, IO
HaIleMy MHEHHUIO, OBUTO OBl JIOTHYHEE 3aMEHHUTh Ha KOHCTPYKIHIO «00BeM
Y4acTHs B OTHOIICHHSAX OOIIEH J0JIEBOW COOCTBEHHOCTHY, KOTOPHIH (00B-
€M), TaK K€ KaK U «J0JIs B IPaBe» MOJUISKUT MaTeMaTHUECKOMY BbIpake-
HUIO, HCOOXOAUMOMY [UIS PACHpeeicHUsS YKOHOMHYECKOro 3ddekra us-
BJICYCHUS U3 UMYIIECTBA €r0 MOJE3HBIX CBOHCTB MEX/Y YYaCTHHKaMH 00-
el TOJIeBOH COOCTBEHHOCTH, a TaKXKe paclpeAeicHUs OpeMCHH HMYTIe-
CTBCHHBIX PacXO0JIOB IO COICPIKaHUIO OOIIEro MMYIIECTBA H OpEMCHH UMY-
IIECTBEHHBIX TOTEPh B CIy4ae €ro CiIyYalHOW THOeNmH (MOBPESKICHUS).
ITpu 3TOM J0NEBYI0 COOCTBEHHOCTh MOYKHO TIE€PEMMEHOBATH B pa3fieieH-
HyI0 (HO HE pa3feNbHYyI0), YTO YCTPAaHUT MIPOTHBOPEUHS MEXIy ee Ha3Ba-
HUEM — «J10jieBasi COOCTBEHHOCTBb» M Ha3BaHWEM IPEJIOKEHHOH HaMu

KOHCTPYKIMHU «00BbEM y4acTHs B OTHOLIEHHUSIX oOmieit <...> coOCTBEHHO-
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CTH» BMECTO KOHCTPYKILIUH «JI0JIsI B TIPaBE COOCTBEHHOCTI.

Takum 00pa3oM, Ha3BaHKE TPEUIOKEHHON HAMH KOHCTPYKIIUH BCIIEACT-
BHC M3MCHECHHS Ha3BaHMS OOIIEH T0JIeBOI COOCTBEHHOCTH Ha OOIIYIO pa3-
JIETICHHYI0 COOCTBEHHOCTh OYJET 3BydYaTh CIECAYIOIIUM 00pa3oM: «00beM
y4acTHUsl B OTHOIIEHUSAX OOIIeH pa3eIeHHONH COOCTBEHHOCTHY.

Otnnurie NpeAIoKeHHOH HaMH KOHCTPYKIIUU «O00BEM y4acTusi B OTHO-
HICHUsIX OOIIe# pa3aeeHHON COOCTBEHHOCTH» OT KOHCTPYKILHH «IOJIS B
paBe cOOCTBEHHOCTH» COCTOUT B TOM, YTO:

— BO-IIEPBLIX, UCKIIOYACT MMOJEMHUKY B OTHOIICHHWU TOI'O, YTO IIpaBoO CO6-
CTBEHHOCTH HE MOXET OBbITh pa3/ie/ieHO Ha JOJIH, TaK KakK SBJISETCS Hejle-
JIUMBIM;

— BO-BTOPBIX, HCKJTIOYAET JIUCKYCCHIO O TOM, YTO BEIIb HE MOJICIKHUT HJIe-
ATLHOMY JICJICHHUIO, A TOJIbKO PEabHOMY, KaK 00BEKT MaTePHAIILHOTO MUPA,;

— B-TPETHHX, UCKITIOYAET CHOPHI O TOM, YTO B ClIydae pealibHOTO pasJela
BEIM [PABO OOMIEH J0IeBOH COOCTBEHHOCTH MPEKPAINAET CYIIECTBOBATH
JU0O0 CIOPBI O TOM, YTO B OOIIIEH JI0JIEBOI COOCTBEHHOCTH, KaK MPaBUIIO,
HAXOJISITCS BEIH, 110 CBOUM (PH3UYECKUM CBOMCTBAM HE MOISKAIIUE pa3-
Jeny 0e3 HaHECeHUs] UM HECOPa3MEpHOro Bpelia, YTO MCKIIOYAET OIpejie-
JICHWE JIOJIK B 00IIEM UMYIIECTBE, KaK PealbHOM;

— B-YETBEPTHIX, HCKIIOYAET BO3MOMKHOCTH HEBEPHBIX (HOPMYIHUPOBOK
MPAaBOBBIX HOPM, COTJIACHO KOTOPBHIM MOXET OBbITh MpOJaHa MIO0JA, T.€.
YacTh MpaBa COOCTBEHHOCTH.

[pennokeHHass HaMU KOHCTPYKIIMH B ITIOJHOW Mepe COriacyercs C Co-
JIep’KaHUeM TPaBOBBIX HOPM, 3aKperuieHHbX B riaBe 16 I'K, ocHoBana Ha
SKOHOMHYECKOM HHTEpece y4aCTHHKOB OTHOLICHHH OOIei 1ojeBo (pas-

w141
JETICHHOW) =~ COOCTBEHHOCTH W OyIeT CIIoCOOCTBOBATh yPETYIHPOBAHHIO

141 o
Janee, mo TEKCTY, BO n30exaHue IyTaHUIbI, COBMECTHO C BOCIIPUHATBHIM JOIMOU TECPMHUHOM «00-

mas J10NeBas» COOCTBEHHOCTh MbI OyIEM HCHOJIL30BaTh MPEUIOKEHHBIH HAMH TEPMHH «pa3JClICHHAD)
COOCTBEHHOCTb, @ HAPAMY C TEPMUHOM «JI0JIS B IIPaBe COOCTBEHHOCTH» — «OOBEM YJacTHs B OTHOIIEHHUSX
o0mieit pa3feneHHoi coOcTBeHHOCTH». Takol MoAXo/ K JanbHEHIIeMy H3I0XKEHHIO Oy/IeT CrocoOCTBO-
BaTh HE TOJNBKO BOCTIPHATHIO TIPEJIOKEHHOTO YUTATENIO MaTepHaa, afickBaTHOMY COBPEMEHHOMY YpOB-
HIO Pa3BUTHS MUBUIMCTHYECKOH HAYKH, HO M JEMOHCTPAIMH TOTO, YTO B CBA3M C HPEUIOKCHHBIM HAMH
n3MeHeHneM 3akperviennas B 'K npoueaypa npaBoBoro peryanpoBaHHs aHAIM3HPYEMbIX OTHOLICHHMI He



BHYTPEHHHUX OTHOIICHUH MEXTy y4acTHHKaMH OOIIeil moireBol coOCTBEH-
HOCTH, HE OTATOIICHHOMY CYIIECTBYIOIIMMH 10 CEil ICHb TEOPETUICCKUMHU
CIIOPaMU O CYIIHOCTH JIOJIHM B OTHOIICHHSX OOIIEH T0JIeBOi COOCTBEHHOCTH.

B nemom mpouenaypa onpenencHus MPEAeiIoB YYacTHs KaXIOro U3 Co-
COOCTBCHHHKOB B OTHOIICHUSX, BO3HHUKAIONIMX B IIPOILIECCE BIAJICHUS,
MOJIb30BaHUSl M PACHOPSDKCHUS OOLIMM HMYIIECTBOM OCHOBBIBACTCSl Ha
9KOHOMHUYECKHX (MMYIIECTBEHHBIX) MOKA3aTeNsAX U CBOAUTCS K CICIYIO-
memy'?,

1. Onpeodenenue ooneil (0bvema yuacmusi) cocobCMEEHHUKOS 6 Npage
(omuowenusix) obuetl 00n1esoll (paz0eneHHol) cO6CMEEHHOCMU.

Kak oTmeuanoch BEIIIIe, MPH MOCTYIUICHIH HEACTMMOM, 1o 00IeMy mpa-
BUITY, BEIIX B COOCTBEHHOCTH JBYX MJIM 0OJIee JIUI aBTOMATUYECKH BO3HH-
KafoT MPaBOBBIC OTHOUICHUS OOIICH J0JIeBOH (pa3leieHHOH) cOOCTBEHHO-
CTH, OCHOBY KOTOPBIX COCTABIISIIOT BHYTPEHHHE B3aMMOOTHOIICHUS COCO0-
CTBCHHHKOB B CBSI3M C peaju3aliell MPaBOMOYNI BIIAJCHUS, [TOJb30BAHUS
U PaCHOpsDKEHMs OOIICH BEIIbIO, CTPOSIIHECS Ha ONPEACICHUU pa3Mepa
noiu (00beMa y9acTHs) KaxIOro U3 COCOOCTBCHHUKOB.

Omnpenenenuio pazmepa HoJieil cocOOCTBEHHUKOB B TpaBe 0OIIei moie-
BOI1 cOOCTBEHHOCTH (00BEMa MX y4acTHs B OTHOIICHUSX OOIIEH pazieneH-
HOW COOCTBEHHOCTH) TIOCBSIICHBI HOPMBI, 3aKperuieHHbIe B cT. 247 'K, co-
[JIACHO KOTOPBIM, €CJIM MHOE HE MPEIyCMOTPEHO IPABOBHIMH HOPMaMH HJIH
COTJIAIIICHUEM CTOPOH JIOJH BCEX YUACTHHKOB (00BEM ydacTHs BCEX COCOO-
CTBCHHHKOB B OTHOIICHHUSAX OOIICH pa3/eleHHOW COOCTBCHHOCTH) IPH-
3HAIOTCS] PABHBIMHU.

Hanpuwmep, 1\2 u 1\2, ecn aBa cocobctBennuka, 1\33.., 1\33.., 1\33.. —
ecmu Tpu, 1\4, 1\4, 1\4 u 1\4 — ecim 4 u T.1. 60 M0 50 %, MO 33,33333...
%, 110 25 % u T.7.

HU3MCHACTCA M, CIICI0BATCIILHO, Hpe}lﬂO)KCHHOC HaMH Ha3BaHHUEC OpFaHl/l'{HO BIIMCBHIBACTCA B yCTaHOBﬂCHHbIﬁ
Tpa)K}:[aHCKHﬁ TIPaBOIIOPAZIOK, YCTPaHAA IPU 3TOM HEHYKHBIC TCOPETHUICCKUE TUCKYCCHH.

Jlanee MbI IPOBEIEM aHAIU3 COJCPIKAHUSA BHYTPEHHUX OTHOIICHHH 0Ol 101eBOi COOCTBEHHO-
CTH, TapauIe]IbHO UCHOIB3YS MPEUIOKEHHYI0O HAMU KOHCTPYKIUIO «00BEM y4acTHsi B OTHOIICHHSX 00-
el pa3/ieseHHON COOCTBEHHOCTHY.
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CrnenoBartenbHO, 10 00IIEMy MPaBHITY, K&XKIBIH U3 COCOOCTBEHHUKOB:

— “MeeT abCOJIIOTHO PaBHBIE B MATEMAaTHYECKH YCTaHOBJICHHOM 00beMe
C JPYTMMM YYacTHMKAaMH IIpaBa IO HCIOJb30BAHUIO BeIIM (HampuMep,
BpEMSI HCIIOJIb30BAHUSI JIETKOBOTO aBTOMOOMIISI MEXIy IByMsl COCOOCTBEH-
HUKaMHU JIOJDKHO OBITH pacIpeieieHO MOpPOBHY), PaBHOTO C APYTHMH CO-
COOCTBEHHHMKaMH pPacCIpeeNieHns] J0X0A0B (TUI0A0B, MPOIYKIUH, TIPHUILIO-
71a), TIOyYCHHBIX B IMPOIIECCE XO3SIMCTBEHHOHN SKCINTyaTalliid MMYIIECTBA
(Hampumep, ypoxaii GpyKTOBOTO caja JeIUTCS TOPOBHY);

— 00s13aH B PaBHOMW CTEINEHU Y4acTBOBATh B PACXoJax IO COACPIKAHUIO
oOmeit Bemy (Harmpumep, y4yacTBOBaTh B KallUTaJbHO PEMOHTE aBTOMOOU-
1151, 00paboTKe PPYKTOBBIX JIEPEBHEB YAOOPEHUSIMN);

— HECET PaBHBIA C OCTaIbHBIMU COCOOCTBEHHHKAMH PUCK CIIy4YaifHO TH-
6emu (IOBPEKICHNUS ) 00IIET0 NMYIIIECTBA.

HopMmbl ananusupyemoil cTaThbu JOMYCKAIOT IO COIVIAIIEHUIO CTOPOH
MO0 Ha OCHOBAHHWHM MPABOBLIX HOPM M. MHOE pacrpeesieHue A0Jei cocob-
CTBEHHHMKOB B TIpaBe OOIIei J10eBoi coOCTBEHHOCTH (00beMa ydacTus B
OTHOIIEHMAX 001l pa3eneHHoNn coOCTBEHHOCTH). MaTeMaTHYeCKH Takoe
COOTHOIIIEHHE MOJXKET ObITh aOCONIOTHO JIOOBIM M, B HEPBYIO OYEpeib,
JOJDKHO OBITH MOCTABJIECHO B 3aBHCHUMOCTBH OT BKJaJa (AEHEKHOTO, TPYIO-
BOT0) KaXXJJOTO M3 COCOOCTBEHHHKOB B MpHOOpeTeHHE (CO3AaHUE) U TIPH-
panienue obIIero UMyIecTBa.

Bmecre ¢ Tem, cornamnieHueM CTOPOH JIN00 MPaBOBBIMH HOPMaMH MOKET
OBITH Ompe/eNeH U UHOHM MOPSIOK OIpeAeseH s aoneil (oobemMa yJacTus)
KaXJI0T0 M3 cOCOOCTBEHHHMKOB, OCHOBAaHHBIH He Ha pa3Mepe BKiaja B 00-
ee MMYIIECTBO, @ Ha JPYTHX KPUTEPHAX, HalpHMep, Bo3pacTa (Ha Kax-
JBIH TOJ] JKU3HM OJlHA MaTeMaTHIeCcKasl €IMHNIIA) JTNO0 CPOKa MPOKUBAHMS
B JIaHHOM MECTHOCTH U T.II. Pa3pernieHue 3Toro Bonpoca OCTaBJIEHO aHAIU-
3UpyeMBIMH HOPMaMH Ha YCMOTpPEHHE YYaCTHHKOB OOIIeH mosieBoil (pas-
JICTICHHON ) COOCTBEHHOCTH, YTO SIBJISIETCS] BIIOJIHE JIOTUYHBIM U COOTBETCT-

BYET HCHOJB3YyEMOMY IMHpU HNOCTPOCHUH CUCTEMbI TPAXKIAHCKOI'O IIpaBa
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JIMCHIO3UTHBHOMY METO/y TIPABOBOI'O PETyJIHMPOBAHUSI.

B cBsi3M ¢ Tem, 4TO B Ipoliecce X03IHCTBEHHOTO HCIOIb30BaHUs 00Iiee
HMMYIIECTBO MOXKET OBITh YJIYUIIEHO CTapaHUsIMU OJHOTO M3 COCOOCTBEH-
HUKOB (OTPEMOHTHPOBAHO, MOJICPHU3UPOBAHO, YBEIMUCHO KOJHMYECTBEHHO
(ecnu, HanpuMep, TO OOIIKIA MIIO0BBIH caj, 00IIee CTaao JOMAITHUX JKH-
BOTHBIX H T.II.)), YTO, COOTBETCTBEHHO, IIPUBE/ICT K YBEIMUCHHUIO €r0 CTOU-
MOCTH, HOPMBI, 3aKperuieHHble B cT. 247 'K mpenocTaBisioT y4acTHHKY
oOmreit moeBoit (pa3aesieHHOH) COOCTBEHHOCTH, 3a CUeT (MIIH TPYJIOM) KO-
TOPOT0 MPOU3BEACHBI COOTBETCTBYIOIIHNE YIYYHICHHA, IIPABO HA YBECINYC-
HUE €ro J0JIM B IpaBe o011eil COOCTBEHHOCTH (00beMa yJacTusi B OTHOILIE-
HUSIX 0OIIIel pa3/ieIeHHOH COOCTBEHHOCTH).

OJHUM H3 OCHOBHBIX YCJIOBHU JIETHTHUMHOCTH TAKOTO TPEOOBAHUS SIBIIS-
eTcsi COONIo/ICHHE MPOLEAYpPhl YIydIIeHUs] 00miero umyinectsa. Takoe
yIy4llleHHe JOJDKHO MPOM3BOAMTHCS B COOTBETCTBHU C YCTaHOBJICHHBIMH
MEXKITY COCOOCTBEHHUKAMH IIpaBUIaMu , TIOJIb30BaAHUA O6H_II/IM UMYIIECT-
BOM. B uwacTHOCTH, Ha NPOM3BOJACTBO YIYYIIEHUH MOXET MOTPeOOBATHCS
corjacue BceX COCOOCTBEHHHMKOB JIMOO pelIeHHe CyJa, ecid KTO-Tnbo He
COIIaceH ¢ MPOW3BOACTBOM YNYyYLICHHH, HO OHH HEOOXOIMMBI IJIs TIOJ-
JICpIKaHUsT UMYIIECTBA B HAJJICKAILEM COCTOSHUH.

BMmecre ¢ TeM, mpaBHiia MOJIb30BaHUs OOLIMM HMYIIECTBOM OIpeels-
IOTCSl YYaCTHHKaMH U MOTYT COZI€PKaTh UHBIE TPeOOBaHMS K IPOU3BOICTBY
HEOTEJIMMBIX YIIy4IIeHUH 00IIero UMyIIecTBa.

YuuTeIBasg TO, 4TO BCE JIOJM B MpaBe OOIIEH J0JeBOM COOCTBEHHOCTH
(0O0BeM ydacTHsi B OTHOIICHHUSAX OOMICH pa3lieieHHOW COOCTBEHHOCTH) Ma-
TeMaTHYEeCKH TpeACTaBIsIoT coboit enuammy (1) mm 100 %, maremaTmde-
CKO€ yBeIM4eHHe oI (00BeMa yJacTHs) OJHOTO yYacTHHKA IPUBEAET K
MIPONOPIUOHAIIBHOMY HM3MECHCHUIO MATEMATHYCCKUX BEJIMYHH, XapaKTEpHU-
3YIOIIUX J10JH (00BEM YHaCTHs1) OPYTHX COCOOCTBEHHUKOB.

Hanpumep, nByMm cyObekTaM Ha mpaBe 0OIIel MoJeBOM (pa3aeieHHOI)

COOCTBEHHOCTH NPUHAJICIKUT aBTOMOOMIJIbL C MaTeMAaTHYECKUM pacopeac-

311



nerneM pouneit (o6vema yuactus) 50 % x 50 %. OnuH 13 cCOCOOCTBEHHIKOB
C COOJIIOZCHNEM YCTAHOBJIEHHBIX ITPABUI NMPOU3BET KAUTAIbHBIA PEMOHT
JIBUTATENs, YTO MPUBENIO K YBETMUCHUIO CTOMMOCTH aBTOMOOMISA Ha 10 %.
CrenoBatesibHO, TaKOI Y4aCTHUK MMEET IPaBo Ha IMEepecMOTp AoJieit (00b-
ema yqactusi) B nportopunu 40 % x 60 % B cBOIO IOJIB3Y.

[Ipu sTOM, Takoe mepepacnpenesieHne, o o0IeMy NpaBuTy, BO3MOXKHO
B TOM CJIydae, KOTJa yJIydIleHHe OOIIEero NMYIIECTBa, TPOU3BEICHHOE O/
HUM U3 COCOOCTBEHHHUKOB, KiIacCH(UIMPYeTCcsl Kak HeoTaeanmoe. [Ipous-
BE/ICHHBIC OT/EJIMMbIE YJIyUIICHHs ITOCTYIIAIOT B €ANHOINYHYI0 COOCTBEH-
HOCTb TOTO M3 COCOOCTBEHHUKOB, KOTOPBIH X IPOU3BEN, YTO, COOTBETCT-
BEHHO, HE BJIEYET IEepecMOTpa pasMmepa Joyeil B mpaBe oOmIeH 10JeBOM
coOCTBeHHOCTH (00BbeMa y9acTHs B OTHOMICHUSAX 0O0IIel pa3ieneHHon coo-
CTBEHHOCTH). BmecTe ¢ TeM, COCOOCTBEHHUKH IO 00IEMY COTJIACHIO MOTYT
BKJIFOUUTD OTJEJIUMBIC YITydIICHHUs B COCTAB O0MIEH N0IE€BOH COOCTBEHHO-
CTH H, CIIeIOBATEIbHO, TIEPECMOTPETh pa3Mep JI0JIeH B IpaBe oOIIen oie-
BOI cOOCTBEHHOCTH (00BEM y4acTHsi B OTHOIIEHMSX OOIIei pa3jieneHHo
COOCTBEHHOCTH).

AHaJOrn4YHOE MPaBO IIPEIOCTABICHO YYACTHHUKY OOIIei mosieBoi (pas-
JIeNIEHHOI) COOCTBEHHOCTH HOpMaMH, 3aKpeIluIeHHBIMH B cT. 248 'K u B
cilydyae, KOTZa OH 3a CBOHM CUET ¢ COOJIIOAEHHEM yCTaHOBICHHBIX IIPABUI
YBEJIMYMJ IUIOIIAAb JoMa (MHOTO CTPOEHHs) IyTeM HpPUCTPOMKH, Haj-
CTpoiiku, mepectpoiiku. Ilpu »ToM moj coOMIOEeHHEM YCTaHOBJIEHHBIX
MIPaBUJI B CIIy4ae IEepecTPONKH MCKIIOUMTENIFHO CBOCH YacTH 3/aHusl, Ha-
puMep, 000pyIOBaHHON OTAENBHBIM BXOJIOM, CIIElyeT IIOHUMATh HOyde-
HHUE pa3pelIeHNs YIOIHOMOUYCHHBIX TOCYIapCTBEHHBIX OPIaHOB HA IPOU3-
BOJICTBO COOTBETCTBYIOIINX padoT. Eciu ke mpucTpoiika, mepecTpoika u
T.II. 3aTPAruBaioT IUIOMIAAb 3/IaHU, 3aHIMAEMYIO IPYTUMH COCOOCTBEHHH-
KaMH, TO IS IPOM3BOJICTBA COOTBETCTBYIOMINX paboT B MEPBYIO ouyepenb
HEOOXOANMO TIOJIyYHUTh COIVIACHE OCTAJIBbHBIX YYaCTHHKOB OTHOILIECHUI 00-

ieil 10J1eBo# (pa3/ielieHHOM) COOCTBEHHOCTH.
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CoBepiieHHE TIPUCTPOWKH, TEPECTPOHKH M T.N. SBIAETCS OCHOBAaHHEM
JUIS IepecMoTpa:

— JloJIel B MpaBe COOCTBEHHOCTH Ha JIOM (CTPOEHHE);

— MOpPAZKA TTOJIb30BAHMUS HAXOMIIIMMHUCS B IOME ITOMELICHUSMH (TIpuMe-
HHUTENIBHO K MPEJIOKEHHOH HaMH KOHCTPYKIIUH — IIepecMOoTpa o0beMa yda-
CTHS B OTHOIICHUAX OOIIEH pa3lelieHHOW COOCTBEHHOCTH, YTO BKJIFOUACT H
MEPeCMOTpP MATEeMATHYCCKAX BEIWYMH W TIOPSAAKA MOIB30BAHHS OOIINM
HMYIIECTBOM).

2. Ocywecmenenue npagomoyull 81a0enuss, NoIb3068aHUsL U PACNOPAdice-
HUSL UMYWYECMBOM, HAXOOAUWUMCS 8 00well 001e80U (pazdeieHHol) coocm-
8EeHHOCMU.

VYyacTie B OTHOIICHUAX OOIIEH ToeBoH (pa3meieHHOH) COOCTBEHHOCTH
OCYIIECTBIISIETCS IOCPEACTBOM PEaTH3alUN KaKJBIM M3 COCOOCTBEHHHKOB
MIPaBOMOYHIA BJIAJICHHS, OJIB30BAHUS M PACTIOPSHKCHUS OOIIMM MMYIIECT-
BOM B 00bEMe COTJIACHO MPUHAJUIEKAIIEMY KaXOMY U3 COCOOCTBEHHHUKOB
MaTeMaTU4eCKH BBIPAXCHHOMY pa3zMepy 1oiu (00beMy ydacTusi B OTHO-
LIEHUSIX 00IIel pa3/ielIeHHOH COOCTBEHHOCTH).

IIpu sTom Hopmamu raaBel 16 'K npouenypa peanuszanuu npaBoMOUHiA
BIIAJICHUS W TIOJIE30BAaHUSA M IPOIenypa pean3aliy IIPaBOMOYHNS pacIio-
PSOKEHUS YPeryIHpPOBaHBI IO Pa3HOMY.

Tax, Hopmamu, 3akperuieHHBIMHE B cT. 250 'K ycraHoBieHo 1Ba mpaBu-
Jla, B COOTBETCTBHU C KOTOPBIMH OIPEJNEISIOTCS BHYTPEHHUE B3aUMOOT-
HOUIEHHS MEXY COCOOCTBEHHHKAaMH B MTPOLIECCE PEaTU3alH TPABOMOYHIH
BJIaJICHUS U TI0JIb30BAHUSI OOIIUM NMYILECTBOM.

B cooTBeTcTBHM C TIEPBEIM IIPABUIIOM IPAaBOMOYHS BIAJACHUS U MOJIB30-
BaHUS OOUIMM MMYIIECTBOM PEAN3YIOTCS IO COTJIAIICHHUIO BCEX YIaCTHU-
KOB 001IeH T0oJIeBOH (pa3ieleHHOH) COOCTBEHHOCTH, T.€. B COOTBETCTBUH C
€IMHOTJIACHO MPHHATHIM pPelIeHHeM. B ciyuae HeOCTHKESHUS! COTJIAICHUST
3aMHTEPECOBAHHOE JIMIIO MMEET NpaBo OOPaTHTHCS B OpraHbl CyIeOHOM

BJIaCTH 3a PA3pCIICHUEM BO3HHUKIICTO CIIOpa OTHOCUTECIBLHO IOpPsAAKa pea-
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JM3alUH IPAaBOMOYHH BIIAIEHNS ¥ IOIB30BaHUS OOIINM HMYIIIECTBOM.

IIpu pasperieHun BOIIPOCOB BIIAACHUS U IOJH30BAHUSA OOIIMM HUMYIIE-
CTBOM HE MMEET 3HAUCHHE pasMep 0Ju (00beM y4acTHs) KaXI0ro U3 Co-
COOCTBEHHUKOB B OTHOLICHUSIX OOIIEH NOIeBOH (pa3lesieHHON) COOCTBEH-
HOCTH M TpeOyeTcsi coriache KaXI0ro U3 HUX C IPEUIOKCHHBIMHU NPaBU-
JIaMU BIIaJICHHS ¥ TIOJIb30BaHUS HMYIIIECTBOM.

B mpuBenernoM ciaygae HOpMEI cT. 250 'K BEITOTHAIOT OXpaHUTENBHYIO
(GYHKIHMIO TPaKAaHCKOTO MMpaBa, HAMpaBlIeHHYIO0 Ha obecrieueHne MHTepe-
COB CJ1ab0i CTOPOHBI OTHOIIEHHH 00IIeH m0eBOH (pa3aeneHHo) coOCT-
BEHHOCTH, T.€. COCOOCTBEHHHMKA, MMEIOLIETO HAaMMEHBUIMH pa3Mep IOJH
(0oOBbeM ywacTus).

CorylacHO BTOPOMY NPaBWITy YYacCTHHK OOIIEH 10JI€BOI COOCTBEHHOCTH
(oTHOMIEHUIT O0IIEH pa3meleHHOH COOCTBEHHOCTH) MMEET IPaBO, BO-TIEp-
BBIX, TpeOOBATh IPEIOCTABJICHHS B €TI0 BIIaICHHE U MOIBb30BAHUE YaCTH 00-
LIero MMYLIECTBA, IPONOPLUUOHAIBHON MaTeMaTHUECKH YCTaHOBJICHHOMY
pasmepy ero aoyiu (00beMy y4yacTusi B OTHOIICHUSX OOIIEH 0JIeBOH COO-
CTBEHHOCTH) M, BO-BTOPBIX, B CJIydae KOT/Ia 3TO HE INPEJCTaBIIETCS BO3-
MOXHBIM, MIMEET NPaBo TPeOOBATh OT IPYIMX YYACTHUKOB, BIAJICIOIINX H
TIOJTB3YIOIIUXCS €r0 YacThIO NMYIIIECTBA, COOTBETCTBYIONIEH KOMIICHCALIUH.

B mporecce x03sCTBEHHOH 3KCIDTyaTanuy OOIIET0 WMYIIECTBA MOXKET
OBITh IPOM3BECHA MPOIYKIIHS, TOJYUYCHBI TUTOIbI, IPHUILIO U HHBIC JT0XO-
JIBI, KOTOPbIE B COOTBETCTBUM C HOPMaMH, 3aKperuieHHbIMH B cT. 251 T'K
MIOCTYNIAIOT B OOIIyI0 COOCTBEHHOCTH M, IO O0IIEeMYy HpaBHILy, HOAJIEkKAT
pacIpeneneHlio MeXay COCOOCTBEHHHKAaMH COpPasMEpPHO MaTeMaTHYECKH
oTIpefieNIeHHON Jjose (pa3Mepy ydacThsl B OTHOLICHHSIX OOINEH pa3meneH-
HO#M COOCTBEHHOCTH).

Cornacao HopMmam cT. 251 T'K cocoOCTBEHHUKH CBOUM COTJIAIlIEHHEM
MOTYT MPEAYCMOTPETh U WHOI MOPSIIOK paclpesieNieHus I00B, MPOAYyK-
LUH, TIPUILIOAA, TOXO0A0B U T.N. [IprdyeM HOBBIN MOPSIOK pacrpeaeieH s

NPOAYKIIUU U JPYTUX JOXOJ0B MOKET YCTAHABJIIUBATLCA IPUMCHUTCIIBHO K
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KaXaA0My (pakTy MX TMOIXY9EeHHUS W 3aBUCETHh HE TOJIBKO OT pa3Mepa JOJH B
mpaBe 001eit COOCTBEHHOCTH (00beMa ydyacTHsi KaXKI0T0 U3 COCOOCTBEH-
HUKOB B OTHOIICHHUSAX OOLIEH pa3aeneHHoi cOOCTBEHHOCTH), HO U OT BKJIa-
Ja (TpyAOBOro, MHOTO) Ka)KAO0TO0 U3 COCOOCTBEHHHMKOB B ITPOLIECC MOJIyYe-
HUS MPOIYKIAU ¥ UHBIX JOXOJIOB B KAKJIOM KOHKPETHOM CIydJae.

Xo3siicTBeHHAas! SKCIDTyaTanus OOIIero UMYIIECTBA COIPsDKEHA HE TOJhb-
KO C TIOJyYeHHEM MPOIYKIHH M WHBIX JOXOJIOB, HO H ¢ HEOOXOIMMOCTEIO
HECCHUA pacXod0B, BKIIIOYasA YIUIaTy HAJIOTOB M MHBIX 00s13aTENbHBIX I1J1a-
TeXeH, Ha COJepIKaHWE M COXpaHEHHE UMYILIECTBA, YTO IMO3BOJISET IMOJI-
JICP’)KUBATh UMYIIECTBO B HaJUICXKAILEM COCTOSIHUM U o0ecrieunBarh HeoO-
XOMMYIO 0€30MacHOCTh €ro IKCIUTyaTalluy JJIsl TPETBUX JIMIL H OKPY’Kalo-
el pupogHOH cpeapl. Takue pacXodbl B COOTBETCTBHU C HOPMAaMH, 3a-
KperieHHBIME B cT. 252 T'K, mo o0mem npaBuiry, JIOKaTcs Ha BCEX y4acT-
HUKOB COPa3MEpPHO JI0JIe KaXIOTO B IIpaBe 00IIel cCOOCTBEHHOCTH (00beMy
y4acThsi B OTHOIICHHUSAX OOIIEH pa3lerneHHONH COOCTBEHHOCTH). Bmecre ¢
TEM, IMPaBOBbLIMU HOpMaMU HJIK PEHICHUEM, IPUHATHIM BCECMHU YUaCTHHKA-
MH €AMHOIJIACHO, paclipeieieHHe OpeMeHHM pPacxoJO0B MOXKET OBbITh TO-
CTaBJICHO B 3aBUCHMOCTH OT HHBIX (haKTOPOB M, B YACTHOCTH, OT pazMepa
MTOJyYEHHOTO B Ka)KIOM KOHKPETHOM CJIy4ae IOXOHa, €CIIM OH pacrpesie-
JISIeTCSA BHE 3aBUCHMOCTH OT JOJH KaKAOTO B IpaBe 00IIeii COOCTBEHHOCTH
(oObema ydacTusi KaXJI0TO B OTHOIICHUSIX OO0IIel pa3ieleHHONH COOCTBEH-
HOCTH).

B ToM cnydae, korja oiMH U3 YYACTHUKOB OTHOIICHHUU OOIICH JTOJICBOM
(pa3zeneHHoit) coOOCTBEHHOCTH 0€3 corylachsl OCTaJIBHBIX YYaCTHUKOB MPO-
W3BEJ PacXoIbl Ha COJACP)KaHWE WU YIydYIICHHE WMYIIECTBA, HE SBIIIO-
ecss HeoOXoAUMBIMA (00s13aTeNEHBIMI ), OpeMsI TAKMX PacXoJIOB COTJIAC-
HO HOpMaM, 3aKpeIIeHHbIM B 1. 2 cT. 252 'K mouTcs, HenocpeacTBeHHO
Ha MMPOU3BECAIICEC UX JIUIO. HpI/I 9TOM B CJIy4ac BO3HMKHOBCHHS CIIOpa ME-
Ky y4acTHMKaMH OTHOUIEHWH J0JIeBOH (pa3leseHHOH) COOCTBEHHOCTH

OTHOCUTCJIbHO MOpsJiKa pacunpeacjacHus 6peMeHI/I TaKnux pacxogoB, BO3-
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HUKIIUHA CIIOp TOATIEKHT Pa3peIICHNI0 B Cy1cOHOM MOpPsIIKE.

[Tpouenypa peanuzanuy MpaBOMOYHUSI PACIIOPSDKEHMST UMYIIIECTBOM, Ha-
XOJISIIUMCSI B 0011 T0JIeBOM (pa3ie/ieHHOH) COOCTBEHHOCTH, YPEryIupo-
BaHa HOpMaMH, 3akperuieHHbIMH B cT. 249 I'K. CornacHo HopMaM Ha3BaH-
HOM CTaThU PacIoOpsDKEHHE HETTOCPEACTBEHHO BEIbIO (MX COBOKYITHOCTBIO)
LIETUKOM OCYIIECTBIISIETCS 110 COTJIAIIEHUIO BCEX cOCOOCTBEHHMKOB. Dop-
MYJIHMPOBKa NPHUBEACHHBIX HOPM HCKITIOYAET BO3MOXKHOCTb YpETYIHPOBa-
HUS CTIOpa, BO3HUKIIETO IO MOBOY OTUYKJIEHHUSI OOIIET0 UMYINECTBa, Cy-
nom. Tak, eciii OJMH U3 COCOOCTBEHHHKOB, HAIPUMEp, A0Ma, aBTOMOOHJIS
WJIM MHOTO UMYILECTBA, HE MOJUICKAIIEro pa3/iesly B HaType, He COTJIaceH C
€ro OTYY’KAECHHEM, TO TAKOBOE B IPUHIIUIIE HE MOXKET UMETh MECTA.

Onnaxo HOpMBL, 3aKperieHHbIe 1. 2 ¢T. 249 'K npegocTaBisioT Kakao-
My M3 COCOOCTBEHHHKOB IIPaBO CaMOCTOSITEJIHOTO PACIOPSIKEHHS CBOCH
JoJielt B TipaBe o01el 1oneBoi coOCTBEHHOCTH (00BEMOM yJacTHs B TIpaBe
o0melt pa3aeneHHo COOCTBEHHOCTH), B CIEJICTBUE YeTO MPOUCXOIUT H3-
MEHCHHE B CYOBEKTHOM COCTaBE OTHOIICHHI OOIIeH MoJjieBON (pa3ielieH-
HOM) COOCTBEHHOCTH, HO HE B CAMOM MMYILIECTBE.

[IpaBo caMOCTOSITEIIFHOTO PacTOpsDKEHHsT CBOei nornel (o0beMoM yda-
CTHS) OTPaHWYCHO HOpMaMH, 3akperuieHHBIMH B cT. 253 I'K, mpemocras-
JISIFOIMMHU OCTAJbHBIM YYAaCTHUKAM IIPABO NMPEUMYIIECTBEHHOM MOKYIKH
NOoJJIC)KAIINX OTUYXJICHUIO MPpaB B OTHOIICHUHU 06L[IeI‘O UMyuecTBa, 4Tro
HalpaBJICHHO Ha 3allUTy UMYIIECTBECHHLIX MHTEPECOB OCTAJIbHBLIX COCO6-
CTBEHHHMKOB B CIIy4ae CaMOCTOSATEILHOTO MPUHATUH OJHUM M3 HUX pelle-
HUS O BBIXOJIC U3 OTHOIICHUH 00IIei 1oNeBoi (pa3elieHHOH) COOCTBECHHO-
CTH TIOCPEIICTBOM IIepeJadll CBOMX IIPABOMOYMI B OTHOLICHHH OOILETO
HNMYIIECTBA TPETHEMY JIHILY.

Heo0xoanMocTs 3aKkpernyieHns 3a YYaCTHUKaMH OTHOIICHHWH oOImieH mo-
JIeBOil (pa3zesieHHOM) COOCTBEHHOCTH TIpaBa Ha MPEUMYILECTBEHHYIO TO-
KYIIKYy OTYY>KAAaeMBIX ITpaB MpeAonpeiesieHa, Kak NpaBuio, GUIyluapHbIM
XapaKTepoM OTHOLICHWH o0muiel noneBol (pa3neneHHoi) cOOCTBEHHOCTH,
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BO3MOXXHBIM HEXXEJIAHUEM OCTAJIbHBIX COCOOCTBEHHHMKOB BCTYNAaTh B Ipa-
BOBBIE OTHOIICHUS C HEU3BECTHBIM UM, 10 CYTH, Yy>KUM YEJIOBEKOM.

Tak, B ciiyyae nMpUHATHS pelieHUs] 00 OTYY)KICHUH CBOMX IIPaB B OTHO-
LIEHNH OOIIEro MMYINECTBA yYacTHHK OTHOIICHHMH oOIieil moneBoil (pas-
JICICHHOI) COOCTBEHHOCTH 0053aH M3BECTHTh B IMHCBMEHHOH (opme oc-
TAJIBHBIX YYaCTHUKOB O IPUHATOM PELICHUH C YKa3aHWEM IIEHBI M APYTHX
YCIIOBHUH, Ha KOTOPBIX OTHY>KIAIOTCS COOTBETCTBYIOIUE TpaBa, YTOOBI OC-
TaBIIMECsS B OTHONICHUAX OOIIEH J0JIeBOH (pa3lieneHHONH) COOCTBEHHOCTH
YYaCTHUKHM MMENIH BO3MOXKHOCTh PEaJM30BaTh MPEJOCTaBIEHHOE UM HOp-
Mami cT. 253 I'K npaBo npeumyIiecTBEHHOH MOKYIIKH.

HckmoyeHne COCTaBISIIOT Cllydad peaju3aliy OOILIero MMYIIECTBa C
Iy OJIMYHBIX TOPTOB.

Crioco6 w3BemIeHns YYaCTHUKOB OTHOIICHHI  00IIel MojeBoi (pasze-
JIEHHOM) COOCTBEHHOCTH 00 OTUYXICHUHU. JOITH MOXKET OBITh YCTAaHOBIICH
I10 COTJIAIICHUIO BCEX YYACTHUKOB.

Hopwmsl, 3akpennienssie B cT. 253 ' TK 0TBOAAT yyacTHHKaM, MMEIOLIUM
MIPEUMYIECTBEHHOE NPABO MOKYNKHU OTYY>KIAEMBIX MPaB, OrpaHUYEHHBIN
CPOK Ha NPHUHATHE PEIICHNS O NPHOOPETEHHWH IpaB WM Ha OTKa3 OT WX
npuobperenns. Tak, mpaBa B OTHOIIEHWM HEABMKHMOTO HMYIIECTBA
JOJDKHBI OBITH IPHOOPETEHBI B TEYEHUE OJHOTO MECSIa ¢ MOMEHTa MOy-
YEeHHS U3BEIEHHS, & B OTHOIIECHUH ABWKHUMOIO — B TEUCHHE JIECSTU THEH.
VYka3aHHBbIE CPOKH KITaCCH(UIMPYIOTCSl KaK MpeceKaTebHble (TPEKITI03UB-
HBIE), T.€. CPOKH, YCTAHABIMBAIOIIME BPEMEHHBIC TIPEICIbl peaTH3alliuu
YIIPaBOMOYCHHBIM JIMIIOM NPHHAUIEKANNX €My CYOBEKTHBHBIX I'DakaaH-
CKHX TIPaB.

B ciyuae mpormycka OCTaNbHBIMH YYaCTHHKAMH yCTaHOBICHHOTO HOp-
Mami cT. 253 I'K cpoka yqacTHHK, MPUHABIIMK pEIIeHHEe 00 OTUyXKICHHH
MIPUHAAISKAIINX €My TpaB, MOXKET IepeiaTh WX JI000MY yIpaBOMOYEH-
HOMY Ha UX NPHOOPETEHHUE JIHLLY.

Otka3 ot OpEeUMYIICCTBEHHOT' O HpHOGpeTeHI/IH npaB B OTHOIICHUU 00-
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IIEr0 MMYIIECTBA MOJXET OBITH COBEpIIEH B JFOOOW MpeayCMOTPEHHOH
nopmamu 'K ¢dopme (yCTHOM, MUCHMEHHOM), a TaK)Ke IIYTEM MOTYAHHS
(MTHOPUPOBaHMS TOCTYIHUBIIEI0 OT COCOOCTBEHHHKA IMPEAJIOKEHHS, Clie-
JIAHHOTO B YCTaHOBJICHHOH (opme), T.e. He COBEPILICHUS KaKUX-IN00 JeH-
CTBHH, HaIpaBJICHHBIX Ha MPHOOPETEHNE COOTBETCTBYIOMINX NpaB B ycTa-
HOBJICHHBIE CPOKH.

Hamr BBIBOJ CrietyeT HEMOCPEACTBEHHO U3 ()OPMYITHPOBKN HOPM, 3aKpe-
IIeHHBIX B cT. 253 T'K, cormacHo KOTOPBIM COCOOCTBEHHHMK HMEET IPaBo
Ha OTYYX/IEHHE CBOUX IIpaB JI000OMY JIMILy B TOM CIydae, €ClIi OCTaIbHbIC
YYACTHUKH OTHOIICHHH OOIIel M0yeBOil (pa3leneHHON) COOCTBEHHOCTH
OTKaXyTCsl OT IPHOOPETEHNUS JTMO0 HE MPUOOPETYT OTUYXkKIAaeMbIe IpaBa B
YCTAQHOBJICHHBIE CPOKH.

B 3T0i1 cBsA3M HENB3sI COINIACHTHCS C BBICKA3aHHBIMH B FOPHIMYECKOM
JUTEpaType TOUYKaMH 3PCHHUS, COTJIACHO KOTOPBIM OTKa3 JIOJKEH OBbITh Clie-
JaH 00 B MHCBMEHHOH (opMe, Kak W H3BEIIeHHE O Mpojiaxe, J1UO0 B
(dopme, TpeOyeMoi AJIsl 3aKITIOYESHUs! JOr0BOpa KYILIH-TIPOAAXKH UMYIIECT-
Ba, IPaBa B OTHOIICHHH KOTOPOTO OTUYKIAIOTCA .

[Ipumenenne yka3aHHOTO MOJXOJa JIMIIUT YYaCTHUKA OOILIECH TOJIeBOi
COOCTBEHHOCTH BO3MOKHOCTH PEalIM30BaTh MPHHAAICKAIINE €My IIPaBo-
MOYHS B OTHOLIEHHH OOIIETO MMYILECTBA B ClIydae, KOTrJa OCTalbHBIE CO-
COOCTBEHHHUKH HE TOJBKO HE OyayT MpHOOpeTaTh OT4yKJaeMble IpaBa, HO
u He OyIyT OTKa3blBaThCs OT UX IPHOOpETeHHs, TeM OoJjiee B OJHOW M3
yKa3aHHBIX (POPM.

B cnyuae nHapymenus nmpasui, 3akperuieHHbIX B cT. 253 T'K, u otuyxne-
HUSI CBOMX IpaB 0e3 yBEAOMIICHHUSI OCTAIBHBIX COCOOCTBEHHHKOB KaXKIbIH
W3 OCTaBIIMXCS YYaCTHUKOB OOIIeH moneBoi (pasneneHHoi) cOOCTBEHHO-
CTH MMEET IIPaBO B TEUEHHE TPEX MECAIEB TPEOOBATh B CYA€OHOM MOPSIKE

MepeBo/ia Ha HETo TpaB M 00s3aHHOCTEH MOKyaTes.

'3 ®okmm, AL INpaBoBas mpuposa oOmmel 101eBOi COOCTBEHHOCTH: HCTOPHYECKHE H IPaXKIaHCKO-
IPaBOBBIC ACIEKTHI MPEHMYIIECTBEHHOTO Ipruobperenus nomu / A.IT. ®okun // McTopus rocyaapcTa 1
npasa. —2003. — Ne 5. — C. 20-23.
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Hopwsr cr. 253 T'K 3anpemaior ycTynKy mpaBa MpenMyIIeCTBEHHON I10-
KYIIKH JIOJIM B TpaBe 001eil cOOCTBeHHOCTH (TIPaB B OTHOIICHUH HMYIIE-
CTBa, HAXOJIAIIECTOCS B O0IIEH pa3aecHHON COOCTBEHHOCTH).

Hopmamu, 3akpennennsiMu B cT. 254 T'K MoMeHT nepexosa mpaB B OT-
HOUIEHHH OOIIEro MMYIIECTBa OT OTUYKAATeN sl K IPHOOpeTaTeNo onpee-
JIEH MOMEHTOM 3aKIFOYCHHUS JOTOBOPA, T.€. BCTYIUICHHUS €0 B CHILY, €CIH
WHOW MOMEHT TIepeXoa OTUYKIAeMbIX MpaB He OIPEIeiCH COTJIalleHueM
CTOpoH. B ToM ciydae, Koraa OT4y)KJalOTCs MPaBa B OTHOLICHUU HEJBH-
KMMOT'O MMYUIECTBA, MEPEX0]i KOTOPHIX MOJIEKHUT TOCYJapCTBEHHOH pe-
THCTpAlMK, TIpaBa CYUTAIOTCS NIEpelaHHBIMI C MOMEHTA T'OCYy1apCTBEHHOM
peructparmu 60 (akra ux mepexona auOO JOroBopa 00 X mepenaue (B
3aBHCHMOCTH OT TpeOOBaHUI MPABOBBIX HOPM MPUMEHHUTEIHHO K BUIY He-
JIBIDKAMOTO MMYIIECTBA), €CIIM WHOW MOMEHT. HE OIpeleNieH IPaBOBBIMH
HOpMaMH.

3. Ilpexpawenue omuoweHnuli obwell 0o1e8oll (pazdenennoi) coocmeeH-
Hocmu.

[IpaBo oO1eit noneBol COOCTBEHHOCTH MPEKPAIAETCS B CiIydae pasjesa
MMYIIECTBa B HATYpE MEKIY BCEMH COOCTBEHHUKAMH — JUISI BCEX COCOOCT-
BEHHHUKOB, a TaK)Ke B CIydae BBIJENIA JIOJM B HAType OO BHIIUIATHI €€
CTOMMOCTH B JICHBI'aX OJHOMY (HECKOJIBKHM) COCOOCTBEHHUKAM — JUISI 3TO-
IO OJHOTO (HECKOJBKUX) COCOOCTBEHHHKA, YTO MPELyCMOTPEHO HOPMaMH,
3aKperieHHbIMU B cT. 255 T'K.

Hopmamu Ha3BaHHOM CTAaThH YCTAHOBJICH CIICIYIOUIHA TOPSIOK:

— MMYIIECTBO, HaXOsIeecs B OOIIeH ToNeBod (pa3meleHHOH) coOCT-
BEHHOCTH W TIOAJIeKalee (paKTHIECKOMY pasfielry 0e3 MpHYMHEHUS Heco-
pa3MepHO Bpella IMYIIECTBY, MOXKET OBITh pa3[elieHO MEXKAY YIaCTHUKAMH
OTHONICHUN 0OIIeH M0JeBOM (pa3/esieHHOW) COOCTBEHHOCTH B COOTBETCT-
BUH C pCHICHHUEM, TPUHATHIM BCEMU CcO0COOCTBEHHHUKAMH CAUHOIJIACHO,

— KaX/AbI 13 COCOOCTBEHHUKOB MMEET IPaBO TpeOOBaTh BhlJeNa CBOCH

4acTu O6III€FO UMYHIECTBa B HATYpE, €CJIU 3TO BO3MOKHO 0e3 HaHECEHUS
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HECOpPa3MEpPHOro Bpea UMYIIECTBY, 100 COPa3MEPHON BBIILIATHI CTOUMO-
CTH TaKOrO MMYIIECTBA, €CJIM €ro pasjes B Harype (usuyecku He mpea-
CTaBJISICTCS] BO3MOKHBIM;

— €CJIM COTJIAIICHHE O pa3Jielic UMYIIECTBA, BBIIEIE ero YacTH B HAType
00 BBIILUIATE COPAa3MEPHOM JIEHEXKHOW KOMIICHCAIIMH yYYaCTHUKAaMHU 00-
el 1oneBoi (pa3ieneHHo) COOCTBEHHOCTH HE JOCTUTHYTO, BOSHUKIIHHA
CHOP HOAJICIKHUT Pa3PEUICHHIO CYIOM.

Brimiata IIGHC)KHOﬁ KOMIICHCAIIMU BMECTO BBIJICTIa UMYIICCTBA B HATYPE
JIOTYCKAeTCsl C COTJIAacHsl YYacTHHKA, BBINIECIIETO W3 OTHOIICHHMA 0Ot
JI0JICBOH (pa3fesieHHOM) COOCTBEHHOCTH, JTMOO 0€3 ero corjacus 1o pele-
HUIO CyJia, ec Ao (00BheM MpaB B OTHOIICHUH OOIIEr0 UMYIIECTBA) CO-
OTBETCTBYIOIIEr0 COOCTBEHHHUKA HE3HAYMTEIIbHA, HE MOXKET OBITh PEabHO
BBIJICJICHa, U OH HE UMEET CYIIECTBEHHOTO0 HMHTEpPECa B KCIOJIb30BAHUH
00111er0 UMYIIECTRA.

B cootBeTrcTBHE ¢ HOpMaMH, 3aKpemIeHHBIMA B 1. 5 cT. 255 'K mocie
NOJIyuCHUs HeHe)KHOfI KOMIICHCALlUH1 BI)IL[IG[[HJI/Iﬁ Y4aCTHUK YTpauyuBacT
IpaBa B OTHOIICHHH OOMIEr0 UMYIIECTBA, 2 CAMH OTHOIICHUS O0IIei oie-
BOIi (pa3eneHHON) COOCTBEHHOCTH MPHUMEHHUTEIFHO K TAKOMY JIMIY Mpe-

KpaIiarTcsl.
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I''TABA 7. O'PAHUYEHHBIE BEIIIHBIE ITPABA
OPTAHU3BAIIUM 1O XO3IMCTBEHHOMY U HTHOMY
HCITIOJBb30BAHNIO UMYIIIECTBA COBCTBEHHHUKA

§ 1. IPABO XO3SMICTBEHHOI'O BEJJEHUS Y TIPABO ONNEPATUBHOT'O
YIIPABJIEHUS: OBIIASA XAPAKTEPUCTHKA

Heo6xoanmMocTs MaTepraIbHOrO 00eCcTIedeH sl BBIIOIHEHUS TOCYAapCT-
BOM M €ro aJIMHHHUCTPATUBHO-TEPPUTOPUAIBHBIMU €AWHULIAMH COLUAIb-
HBIX (DYHKIWH NPEJONpeNesieT y4acTHe Ha3BaHHBIX CyObEKTOB B MMYIIE-
CTBEHHOM 00OpOTE W, B YaCTHOCTH, B BEIIHBIX HpaBooTHOIEHHAX. Oco-
OEHHOCTH ITyOINYHO-TIPABOBBIX 00pa30BaHUi KaK CyOBEKTOB OTHOLICHUH,
peryIupyeMbIX IpaXIaHCKUM IPaBOM, CTaBUT BOIIPOC O CIIocobe peanu3a-
UM NIPABOMOYMM, COCTABISIIOLIMX COJAEPXKAaHHUE MpaBa MyOIUIHON coOCT-
BeHHOCTH. OJJHAM M3 TaKHX CIIOCOOOB BEICTYIIAECT yCTaHOBJICHHE Ha3BaH-
HBIMH CyOBEKTaMH OTPaHIMUYCHHBIX BEIIHBIX TPaB — IpaBa X03IHCTBEHHOTO
BEJICHHS M TpaBa OMNEPAaTHBHOIO YIPABICHUS — IOCPEACTBOM CO3TaHHA
YHUTAPHBIX FOCYNapCTBEHHbIX IPEIIPUATUN U yupexIeHul. J(aHHBbIH crio-
€00, Oyay4n 3aKperuleHHbIM U B OTEUECTBEHHOM ITPABOINOPSIKE, YTPaTHII
CBOIO, MOXKHO CKa3aTh, NCTOPUYECKH CIIOKUBILIYIOCS CIIENU(UKY, OCOOEH-
HO B MOCJIEHNE TOJIbI, TIOCKOJIBKY CTaJl IOCTYITHBIM U JUISL IPYTHX CyOBEK-
TOB TPaXKIAHCKOTO TIpaBa, OJHAKO Oojee MoJpoOHO HA 3TOM OCTAHOBHUMCS
TIO37KeE.

OcraBisis 3a paMKaMU HAcTOAMIEH paboThl TOAPOOHO HCCIIEeTOBAaHHBIS
MTOJIUTUKO-TIPAaBOBbIE MPEINOCHUIKM COBPEMEHHBIX WHCTUTYTOB IIpaBa XO-
3AHCTBEHHOrO BEICHHS M IpPABa ONCPATHBHOTO YIPABICHHSA ', OTMETHM
b, 9yTo odopmuBmiascs B CpenHeBekoBoil EBpore koHmenmust pasmue-
JICHHOH COOCTBEHHOCTH CTaJIa 3JIEMEHTOM aHIJIO-aMEPHKAHCKON ITPaBOBOM

cucteMbl. POMaHO-TepMaHCKUM, TaKXKe KaK M POCCHICKNM, MPaBOIOPSI-

4 Cm, Hanpumep: [lerpos [1.B. IIpaBo X034HCTBEHHOIr0 Be/I€HUS U IIPABO ONIEPATUBHOIO YIpaBJie-
nus. — CII6: IOpun. nentp Ipecc, 2002. — C.
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KOM JaHHas IopuamdecKas KOHCTPYKIMS BocIpuHATa He Oputa. CamMo 1mo-
HSITHE COOCTBEHHOCTH MOJIYYHIIO CBOE 3aKkperuienne b B 1832 r. B CBo-
ne 3axkoHoB Poccuiickoit ummepuu (T. X 4. 1 — CBox 3akoHOB ['paknan-
ckux). [Ipu 3TOM peus 1u1a 00 UCKITIOYNTENILHOM, HE3aBUCUMOM H €JHHOM
IpaBe COOCTBEHHOCTH Ha OJJMH OOBEKT.

®opmupoBaHe eIUHOTO (OHIA TOCYIAPCTBEHHOTO UMYIIECTBAa KaK pe-
3yJNbTaT YCTaHOBIICHHUS COBETCKOW BiacTH B Poccum moBiekio mepemady
OoJpIIel ero 4yacTu B YHpaBJICHHE TOCYJapCTBEHHBIM opraHuzanusM. llo
MTOJTIUTHYECKUM MPHYMHAM CTaTh COOCTBEHHHKAMHM IE€PEeJaHHOTO UMYIIECT-
Ba TU OPraHMU3aLUU HE MOIJIH, NMOCKOJbKY «COLUATUCTUYECKOE Tocyaap-
CTBO SIBJISICTCSl €AMHBIM M €TMHCTBEHHBIM CYOBEKTOM IpaBa COOCTBEHHO-
CTH Kak TpaBa IPUCBOCHUS B OTHOIICHHH BCEX TOCYNApCTBEHHBIX HUMY-
mectsy.'” B To %e BpeMs OBUIO HEOOXOXMMO TIPH3HATH 0CO00E BEIIHOE
MPaBO 3a yKa3aHHBIMH OPTaHW3ALMSAMH, B CBS3U C 4eM akageMukoMm A.B.
BeneankToBeIM OBLITA MpeUIO’KeHa KOHCTPYKITHS IIpaBa HEITOCPEICTBEHHO-
IO ONEPaTHBHOIO YIPAaBIEHUS, & UMEHHO, FOCYJapCTBEHHbIE OPraHU3aIIH
(«coIManuCTU4YeCKUe TOCOPraHbl») HAJEISIOTCS ONpPEAEICHHBIMU IPaBO-
MOYHUSMH IO BIIAJICHUIO, ITOJNB30BAHHUI0 U PACHOPSDKECHHUIO TOCYNApCTBEH-
HBIM UMYIIIECTBOM, KOTOPBIE PEATH3YIOTCS «HE CBOCH BIACTHIO U HE B CBO-
€M HHTepece, HO BIACThIO, IIPEIOCTaBICHHON rOCYJapCTBOM M B HHTEpecax
rocymapctea' *®. JlaHHAs KOHCTPYKIHS ObLIA 3aKOHOJATEIBHO 3aKpeIUIeHa
B cT. 21 OcHOB rpaxknanckoro 3akoHogatenbctBa Coroza CCP 1 coro3HBIX
peciyonuk 1961 T. U B TpaKIaHCKUX KOAEKCAaX OONBIIMHCTBA COFO3HBIX
pecriy6muk. B 1982 r. OCHOBBI GbUIH JIOMONHEHHI CT. 26', pacuiupusIIeit
IepedecHb CyObEKTOB MpaBa OIIEPATHBHOTO YIIPABICHUS, HO HE COIePIKaHHe
CaMoro Ipasa.

Pedopmbr 1989-1990 rr. umenu OJHUM K3 CBOUX PE3YJIbTATOB PACIIHU-

PEHUEC IpaB roCy1apCTBEHHBIX HpeHHpHHTHﬁ, IMpaBOBbIE BO3BMOXXHOCTH KO-

4> Bememnkro A.B. TocyaapcTBeHHas compamicTueckas cobcrsennocts. — M-JL: AH CCCP,
1948. - C. 322.
%6 Tam xe. — C. 591.
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TOPOTO BBIPA3WIINCh BO BBEACHHHM IIPaBa IMOJHOTO XO3SMCTBEHHOTO BEne-
HUsI Ha 3aKperyIeHHOe 32 HUMHU UMYyILecTBO. /laHHOe npaBo BIiepBbIie OBLIO
3akperuieHo OcHoBamu 3akoHozaTenbctBa CCCP 06 apenzne ot 23 HOs0ps
1989 r. (cT. 4), a 3aTeM MOJYUIHIIO COACPKATEIBHYIO XapaKTEePUCTHKY B 3a-
koHe CCCP «O cobcrennoct B CCCP» ot 6 mapra 1990 1. n 3akoHe
CCCP «O mpemnpustusx B CCCP» ot 4 mrorst 1990 r., u orpann4mBanock
CIIEAYIOIMI NpaBaMH COOCTBEHHHKA HMMYIIECTBA NMPEANPHATHS: CO3/a-
HUE TIPeIIPUATHS; ONpeAeTICHNE Ieiel ero IesTeIbHOCTH; er0 peopraHu-
3alysl U JIMKBUIAIHS; KOHTPOIIb 32 HCIOJIb30BAHUEM UMYIIECTBA IPEAIPH-
situst. [IpuOBLIG NpeAnpusITHS B COOTBETCTBUH ¢ HOPMOH 1. 1 cT. 25 3akoHa
TOCTyNaja B PacropspKeHHE TPYJIOBOTO KOJJIEKTHBA Tpennpustus. B or-
HOUIICHUH TPEANpPUATHH KakK CyOBEKTOB IIpaBa IOJHOTO XO3SHCTBEHHOTO
BEACHHS YKa3bIBaIOCh HA BO3MOXKHOCTH COBEPIICHHUS <JIIOOBIX IECHCTBHH,
HE MPOTUBOpPEYAIINE 3aKOHY». B cooTBeTCTBMHM ¢ 3aKOHOM O COOCTBEHHO-
CTH MMYIIECTBO, HAXO/AAIIEECs B TOCYAAPCTBEHHONH COOCTBEHHOCTH, Tepe-
JIaBaJIoCh Ha MpaBe ONEPAaTHBHOIO YIPABICHUSI — FOCYAapPCTBEHHBIM yupe-
KJICHHUSM, Ha TIpaBe ITOJIHOTO. XO35HCTBEHHOI'O BEJECHHUS — I'OCYNapCTBEH-
HBIM MPEIIPHATHSIM.

B 3akonax Pecny6mmku Bemapycs ot 11 mexabpst 1990 r. «O coberBen-
HoctHu B PecniyOonmuke benapyce» u ot 14 mexabps 1990 r. «O npennpustu-
SX» TPaBO IOJHOTO XO3SHWCTBEHHOTO BEIEHHS W MPaBO OIEPATUBHOTO
yIpaBJeHUs He ynoMuHaiIuch. [IpaBo onepaTuBHOTO ynpaBieHUs] UMyIlie-
ctBom'*’ 610 BKTIOUeHO B ['K 1964 T. B pe3yabTaTe ero IONMONHEHHS CT.
87' B cootBercTBHM ¢ Ykasom IIpesunuyma Bepxosroro Cosera BCCP ot
20 mapta 1984 r., a mpaBo MOJHOTO XO35UCTBEHHOI'O BEJAEHUS — B PE3YJIb-
TaTe M3MEHEHUS MOJIOXKEHUH CT. 87 B COOTBETCTBUM C 3akoHOM Pecmy6mu-
ku bemapyce ot 3 maprta 1994 r. IIpu 3Tom B HOpMe cT. 87 peus Imia o

MPEANPUATHSX B LIEIIOM 03 KOHKpeTH3alul (pOpMbl COOCTBEHHOCTH, 4TO B

147
HmymiecTBO Ha IpaBe ONEPATUBHOTO yIPABICHUS MOTJIO OBITh 3aKPETJICHO He TOJBKO 3a roCyIap-
CTBCHHBIMH, HO ¥ MEXKOJIXO3HBIMH, FOCY1apPCTBEHHO-KOJIXO3HBIMH, HHBIE TOCYJaPCTBEHHO-KOOIIEPATHB-
HbIMH opraum3ammsvu (ct. 87' TK 1964 1.).
323



COBOKYITHOCTH C TIpaBWwIaMH CT. 4 3aKOHa O MPEANPUATHAX MO3BOIISIIO
cienaTh BBIBOA O BO3MOXKHOCTH MpHMEHeHHs 3akperieHHol B 'K 1964 r.
KOHCTPYKIIMU IpaBa MOJHOTO XO3AHCTBEHHOTO BEJICHUSA U K MPENNpUATH-
SIM, CO37[aBa€MbIM HE TOJBKO T'OCYIapCTBOM, HO M JIPyTMMU COOCTBEHHH-
KaMi. ITuM ke 3aKOHOM Obllla H3MEHEHa HOpMa CT. 87' — KaTeropus npasa
OTIEPAaTHBHOTO YIPABJICHHS CTaJIa PacIpOCTPAHITHCS TOIBKO HA yUpexIie-
HUS, pUHAHCHpYEMBIE 3a CYeT COOCTBEHHUKA.

T'K 1998 r. B uncie orpaHMYEHHBIX BEIIHBIX MpaB Ha3Baj MpaBo ornepa-
THUBHOTO YIPABIEHUS, a TaKXKe MPABO XO3AHCTBEHHOTO BEJCHUS, N3MCHUB
00beM ero cozepKaHus B II0JIb3y COOCTBEHHHKA, a TAK)Ke CyOBEKTHBIH CO-
CTaB Ha3BaHHBIX OIPaHWYEHHBIX BEUIHBIX NMpaB. He B3upas Ha 3akperuieH-
Hble Ha ypoBHe ['K M3MeHEHHs B Ha3BaHUM INpaBa XO3SHCTBEHHOTO Bejie-
HUSI 3aKOHOZATENb MPOAOJDKAN B OTJEIBHBIX CIYYasX HCIIOJIb30BATh MPEXK-
Hee Ha3BaHMe. Tak, B COOTBETCTBUH C YTPATHUBIIEH CHITY JIUIIH C 25 amperst
2011 . Hopmoii 1. 2 Yka3za [Ipesunenta Pecniy6nuku benapycs ot 25 ceH-
116pst 2006 r. Ne 586 «O06 ycraBe benopycckoro rocy1apcTBEHHOrO YHU-
BEPCUTETA» «HMMYIIECTBO, NepeJaHHoe benopycckoMy rocynapCTBEHHOMY
YHHUBEPCUTETY B OINEPATHBHOE YIpaBJCHUE, MPHUHAMICKUT €My Ha IpaBe
NOIHO20 XO3HCTBEHHOTO BEIICHMS, UCIIONIB3YETCS CAMOCTOSATENBHO, B TOM
YHCIe AT BEACHUS XO3AHCTBEHHOM IEATENBHOCTH, CAAYM B apeHIy 0e3
IIpaBa BBIKYNa U MOJB30BAHUM). TakuM 00pa3oM, He OyAy4dH YHHTApHBIM
MIPEANPUSTHEM YHHBEPCUTET CTAHOBHUIICS CyOBEKTOM MpaBa XO3SHCTBEH-
HOT'O BEJICHUS, K TOMY K€ IOJIHOTO, TI0Iy4asl €ro Ha MpaBe ONepaTUBHOIO
ynpasneHus. Kak ormeuanocs, 3Ta cTpaHHasl IpaBoOBasi KOHCTPYKIUS yXKe
HCKJIFOYEHA.

V3meHeHne CyOBEKTHOTO COCTaBa pacCMaTPUBAEMBIX OTPAHHMYCHHBIX
BEILHBIX IIpaB B COOTBETCTBUM ¢ JeicTByromuM 'K cocrout B ero pacuu-
pernn. Tak, cyOBeKTamMu IpaBa XO3SHCTBEHHOTO BEACHUS IPU3HAIOTCS
YHUTAapHOE NPEANpPUSITHE WM TOCYylapCTBEHHOE 00bEeUHEHHE, a B CIIyda-

AX, OMPEACIACMbIX Hpe?;I/I[[eHTOM PeCl'[y6J'II/IKI/I Benapycr,, HNHOC ropuanyde-

324



ckoe o' *, cyGbexTamMu mpaBa OMEPATHBHOTO YNPABICHUSA — KA3eHHOE
MPEANpUsTHE, YUYPEKACHHE WIM TOCyAapcTBeHHOe oObeauHeHue. Ilpu
9TOM COOCTBEHHHKOM MEpelaBaeéMOro Ha MpaBe XO3SHCTBEHHOTO BEACHHS
HMMYILIECTBa MOXKET BBICTYNATh HE TOJBKO IOCYAAapCTBO, HO U (hH3MUYECKOE
JIMIO TPH YUPEKAESHUH YacTHOTO YHUTAPHOTO MpeAnpusiTus. Takum oOpa-
30M, IPUMEHUTEIEHO K OTCYECTBEHHOMY IPaBOHOPSAKY OyIneT He TOYHOI
XapaKTepUCTHKA IIpaBa XO3SHCTBEHHOTO BENCHHS W IIpaBa ONEPATHBHOTO
YIpaBJICHUA JIMIIb B Ka4CCTBC Ccroco00OB BKIIFOUEHUS ToCyaapCTBEHHOI'O
MMYIIECTBa B IpaKAaHCKui 000poT. Bo-niepBbIX, 10J00HBIM 00pa3oM pac-
TIOPSITUTHCS. CBOMM HMMYIIECTBOM MOXET M (PM3MYECKOE JIMIO0 — CYOBEKT
YACTHO# COBCTBEHHOCTH' ", BO-BTOPHIX, CTaTh 06JIajaTeIeM IpaBa Xo3sii-
CTBEHHOTO BEJCHHS MOXKET HE TOJBKO YHUTAPHOE NPEAIPUITHE, & OpraHHU-
3a1Ms B JI000H NpaBoBoii popMe, HO C OIHHM YCIOBHEM — IPH HaJIWYUH
pemenus [Ipesnnenra. CienoBaTenbHO, IPABO XO3AHCTBEHHOTO BEICHUS C
TOYKH 3pEHUS] CYOBEKTHOTO COCTaBa MPUOOPENIO YepThl YHHUBEPCAILHOCTH,
HO B COJIEpKaTeIbHOM IIJIaHe CBOOOA TUTYJIBHOIO BIajeblia cTala oonee
orpaHu4YeHHOH. B HacTosee Bpemsi oOnagareny mpaBa XO03SHCTBEHHOTO
BEJICHUs HE BIpaBe NMPOJaBaTh NPHHAICKALIECE UM Ha NPaBe XO3SHCTBEH-
HOTO BEICHHs HEIBIKUMOE MMYILECTBO, CAAaBaTh €ro B apeH.Iy, B 3aJOT,
BHOCHTH B Ka4eCTBE BKJIaJIa B yCTaBHBIM (DOH/ XO3SHCTBEHHBIX OOIIECTB U
TOBApHUIICCTB WJIN MHBIM crocobom pacnopsKaTbCda 3TUM UMYIICCTBOM 663
cornacus coocrBennuka (1. 3 cr. 276 I'K).

OObeM TpaBOMOYMSI PACIIOPSDKEHHs] CyOBEKTa IpaBO OIEPaTHBHOTO
yIIpaBJIeHHs elle yXKe. B yacTHOCTH, Ka3eHHOE MpeApHITHE BIIPABE OTUYX-
JaTh WA MHBIM CIIOCOOOM PacIopsDKaThesl 3aKPEIUICHHBIM 338 HUM UMYILECT-

BOM JIMIIIb C COTJIACHS COOCTBEHHMKA ATOT0 mMytiecTsa (1. 1 ct. 278 T'K).

148 CymiecTBennble M3MeHeHUs CyOBEKTHBIH COCTAB NMPaBa XO3AHCTBEHHOTO BEICHHs MpETEpIeN B
cBs3H ¢ npuHiTHeM 3akoHa Pecry6nuiku Benapych ot 20 uronst 2008 r. «O BHeceHUH M3MEHEHHUIT U J0-
nonHenuit B ['paxknanckuit kogekc PecryOmuku Benapychy, KOTOpBIH IpeaycMOTpeN BO3MOXKHOCTh Ha-
JICJICHUS TPaBOM XO3SIMCTBEHHOT'O BE€JICHUA 1 WHBIX OPUANYICCKHUX JIMI] 110 PEIIEHUIO l'lpesmIeHTa.

° Paspeias Co371aHMe YHHTAPHBIX NPEATPUATHI YACTHBIM M MyOIMUHBIM COOCTBEHHHMKAM, 3aKOHO-
Jatenb NeiiCTBOBall B paMKaX KOHCTUTYIHOHHOTO HPHHIINIIA PABHOM 3alUTBHI M PaBHBIX YCIOBHH IS
pasButust Becex popm coberBernoctH (4. 2 cr. 13 Koncruryuun Pecrry6imuku Benmapycs).
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Crenyer OTMETUTD, YTO U IIPH TAKOM CYIIECTBEHHOM OTPAHUYCHUH IIPAB
Cy6'I)CKTOB paccMaTpuBaA€MbIX BCHIHBIX IMPaB HEKOTOPLIC MPECACTABUTEIN
POCCHHCKON IMBHJIMCTHKU BBICKa3bIBAlOT COMHEHHsSI B I[€JI€CO00Pa3HOCTH
COXpaHEHHUs ITHUX IPaB, PacCMATPHUBas TAKOBbIE KaK BPEMEHHOE SIBICHUE,
CBSI3aHHOE C TIEPEXOHBIM XaPAKTEPOM CAMOil SKOHOMHUKH .

Jpyrue uccienosareny 000CHOBBIBAs HEAOCKA3aHHOCTH «BBIBOJA O He-
00XOIMMOCTH YNPa3THEHUS XO3SMCTBEHHOTO BEACHHWA M OIECPATUBHOTO
YIPAaBJIEHUS U3 POCCUMCKON IIPAaBOBOM CUCTEMBD», OTMEUAIOT, UTO «pa3pe-
IIEeHHEe 3aKOHOAATENIEM HCIIOJIB30BaTh IPAaBO XO3AHCTBEHHOTO BEICHHS
BceM cyObekTaM (pedb UIEeT 0 CyOBbEeKTaX YaCTHOW COOCTBEHHOCTH — HPUM.
aemopa) Kak crnocod XO03sIMCTBOBaHUS C MX UMYIIECTBOM <...> 3HAYHUTEIb-
HO PACIIMPHIO ObI PeaNbHBIE BO3MOKHOCTH TPAKIAH M OpraHM3ammin '’
B pesynbTare aHanusa cX0JACTBA B COJIEPKAHUU U LIEISX KOHCTPYUPOBAHHUS
IIPaBa XO3SMCTBEHHOIO BEICHUS U IIPaBa U ONEPATUBHOIO YIPABICHUSA LU-
TUPYEMBIIl aBTOP CUHMTAET IEJIECOO0OPAa3HBIM Ha 3aKOHOAATEIBHOM YPOBHE
O6’beZlI/IHI/ITb YKa3aHHbIC MHCTUTYThHL B OJMH, NPEAYCMOTPEB BO3MOKHOCTDH
HaJIeJICHNs] Pa3JIMUHbIX CyOBEKTOB pa3IMYHBIM 00HEMOM INPABOMOYMH B
paMKax €IMHOr0 BTOPHYHOrO mpaBa. JlaHHas TOYKa 3pEHHs Hallla MOJ-
JEpKKY Ha ypoBHe KoHIeNMK pa3BUTHUS IPa)KIaHCKOTO 3aKOHOAATENbCT-
Ba Poccuiickoit denepannu, ogqodpenHoi pemennem Coseta mpu Ilpe3u-
nente Poccuiickoit @enepannu 1o koaudUKaUMU U COBEPIICHCTBOBAHHIO
IpaXTaHCKOT'0 3aKOHOJATeNhCTBA OT 7 OKTSO0pst 2009 T., B COOTBETCTBUH C
KOTOPOM HY>KHO YCTPaHWUTh CYIECTBYIOIIMN B 3aKOHOAATENbCTBE Ayalu3M
IIpaB Ha yNpaBlI€HHE UMYIIECTBOM, HAXOAALIUMCS B TOCYJapCTBEHHON MU

MyHHHHHaHBHOﬁ CO6CTB€HHOCTI/I, OCTaBMB TOJIBKO OJHO IIPABO — IIPaBO

1% Ppaanckoe npaso: Yue6.: B 2 1. / Ots. pen. E.A.Cyxanos. — M.: Craryr, 2010. — T. 1: O6mas
yacTb. Bemnoe npaso. HacnencTBenHoe mpaBo. VHTeIIeKTyanbHble IpaBa. JTMYHbIE HEUMYIIECTBEHHbIC
npaBa. — C. 605; [lo3opue B.A. IIpuHIMNHANBHBIC YePTHI MpaBa COOCTBEHHOCTH B I'pa’kIIaHCKOM KO-
nekce // T'paxnanckuit komeke Poccun. IIpo6nemsl. Teopus. IIpakruka: c¢6. mamstu C.A. Xoxiosa /
Asunos I'.E., Anekcees C.C., bparunckuit M.U., Burpsiackuit B.B., u 1p.; OtB. pex. A.JI. MakoBckuii. —
M.: M31-Bo MexyHap. LeHTpa (pUHAHCOBO-OKOHOM. pa3BuTHs, 1998. — C. 252-254.

151 [Terpos /I.B. TIpaBo XO3siCTBEHHOrO BEAEHMS M MpaBo omepatuBHOro ynpasinenus. — CII6.:
Opun. nentp Ipece, 2002. — C. 226-228. Cwm. Taxoke: Epmoa W.B. I1paBoBoit pexxiM rocynapcTBeHHO-
ro UMYIIECTBA B XO3SHCTBEHHOM 000pOTE: TEOPETHUYECKHE OCHOBBI M ITyTH COBEPIICHCTBOBAHMS. — M.:
Opucnpynenuns, 2001. — C. 150.
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omepaTtuBHOTO ynpasieHus (moam. 11.1).

benopycckuil 3akoHOJATENb, KaK OTMEYAJIOCh BBILIE, CTOUT HAa COBEP-
IIEHHO MHBIX TMO3UIMSIX. B 3TON CBSI3M MMEET CMBICI €Ille pa3 BEPHYTHCS K
CyOBEKTHOMY COCTaBY IpaBa X03siicTBeHHOro BeneHHUs. CyOBeKTOM yka-
3aHHOTO IpaBa, KaKk 0TMEYaJoCh, TEEeph MOXKET CTaThb KOMMeEpYecKasi op-
TaHM3ALUS MPAKTHIeCKH 000 mpaBoBOi (OPMBI, a TaKkKe TOCyIapCT-
BEHHOE OOBEIWHEHHE, KOTOpOe, 10 OOIIeMy INpaBHITy, SBISETCI HEKOM-
Mepueckol opranuzanuert (m. 4 cT. 123! I'K). Hackonbko Tako#l Mmoaxon
cornacyercsi ¢ aApyrumu mnonoxkenusmu ['K? W3 onpeneneHuss MOHSATHS
«IOPUIMYECKOE JIULIO», 3aKperuieHHoro B 1. 1 ct. 44 I'K, cnenyet, 4to op-
TaHU3AIUs, IPETCHAYIONIAs HA TAKOH CTaTyC «MMEET B COOCTBEHHOCTH, XO-
3SICTBEHHOM BEICHUH U OICPAaTUBHOM YIIPaBICHHH 000COOJICHHOE
HUMYIIECTBO ...», & B COOTBETCTBHH C MPABHJIOM TI. 2 3TOH K€ CTaThU K Op-
TaHMU3ALHUAM, «HA UMYIIECTBO KOTOPBIX UX YUPEAUTEIN UMEIOT PaBo COO-
CTBEHHOCTH WJIM WHOE BEIHOE MPaBO, OTHOCSITCS YHHUTapHBIC MPEANpH-
SITHSI, B TOM YHCIIe JOYEpHHUE, a TakkKe rOCyJapCTBEHHbIE 00bEeINHEHUS U
(uHAHCHpYEeMbIe COOCTBEHHUKOM YUPEXKICHHs». M3 yKa3aHHBIX HOPM BBI-
TEKaeT MMEIOMIAs JOTHYCCKOe M MPAaKTHYECKoe O00OCHOBaHUE HEBO3MOXK-
HOCTH JIJISl OpTaHU3alliH, HApUMeEp XO3IHCTBEHHOTO 00IIecTBa, OBITH OJ-
HOBPEMEHHO CYOBEKTOM [BYX BEHIHBIX IPaB — IpaBa COOCTBEHHOCTH H
IpaBa Xo3siicTBeHHOro BeneHus. CienoBarensHo, B pamkax 'K umeer me-
CTO KOJUIH3US, KOTOPYIO, Ha HAIl B3MJIAJ, MOXHO Pa3pelIUTh MOCPEICTBOM
BO3BparTa K JIcHCTBOBaBIIEMY paHee (0 BHeceHHs 3akoHOM PecryOnmkm
Benapyce ot 20 uronst 2008 r. usmenenuii B 1. 1 c1. 276 I'K) cyObekTHOMY
COCTaBY IpaBa X035 ICTBEHHOTO BEICHUS.

Bonpoc 06 00bekTe paccMaTpHUBAEMBIX BEITHBIX IIPaB SBISIETCS IUCKYC-
cuoHHbIM. Tak, B KauecTBe 0OBEKTa MpaBa X035 HCTBEHHOTO BEICHUS HA3bI-
BaeTCsl «IPEANPUATHE KaK €IWHBI MMYIIECTBEHHBI KOMILUIEKC, OTHOCS-

IJ.[PII71C£[, B [E€JIOM, K MaT€puajibHbIM BeIlIaM»lSZ, NpeaAnpuATUC Kak UMyIie-

132 Kopwitos C. O. IOpuaudeckas npuposia MpaBa Xo3siHCTBEHHOTO BEACHHs: ABTOpEd. ... TUC. KAHI.
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CTBEHHBII KOMILIEKC, a TaK)KEe BXOJIIINE B €r0 COCTaB JIOOBIE BHIBI IMY-
mecTBa, nepeuncienHsie B cr. 132 TK'>,| «mo6oe umcno npeampusiii kax
00bekToB mpaBa (cT. 132 I'K), HO UCKIIIOUUTEIBHO B CIyYasx, KOrjua JaH-
Hble WMYILECTBEHHBIE KOMIUIEKCHl HE COCTaBISIIOT BCEHl COBOKYMHOCTH
MMYIIECTBA YHHTAPHOTO MPEANPUATHS ~ », B KAUeCTBE 00BEKTOB IIPaBa XO-
3SICTBEHHOTO BEICHUS 4 IpaBa ONEPATHBHOTO YIPABICHUS — «HE TOJBKO
HEABIKUMEIC, HO M ABIDKUMBIE BEIIHW, KOTOPHIC IO OOmeMy MpaBHy HE
MOTYT GOBITh OOBEKTAMH OIPAHMYCHHBIX BEIIHBIX MPaB» >, KOMILIEKC
HMYIIECTBA, KOTOPOE B YCTAHOBIEHHOM IIOPSAIKE 3aKPEIUIEHO 3a HOCHTE-
nsME 3THX TIpaB’®, «HEe TONBKO HEABIKMMOE MMYIIECTBO, HO M JOOBIE
BEII[H, HEOOXOIMMBIC JUTS ICATENLHOCTH CYOBEKTOB STHX TIPaB ...» .

Ha mamr B3risn, BKIIOYEHHE BCETO MMYIIECTBA, 3aKPEIUICHHOTO 32 Opra-
HU3aIMeH, B IPUHAUICKAIINNA i Ha TpaBe XO35MCTBEHHOTO BEICHUS WM
OTIEPATHBHOTO YNPABIICHHUS WUMYIIECTBEHHBIH KOMIUIEKC HE COOTBETCTBYET
HopmaMm 'K 1 memsiM rpaxxaanckoro o60poTa, MOCKONbKY, B YACTHOCTH, HE
KaXJl0€ YHHTapHOE MPEANpPHATHE, W WIN YYpeXICHHE MOXKET 00JialaTh
MMYIIECTBEHHBIM KOMIIIEKCOM; OCOOEHHO Cpa3y I0cje CO3/1aHHsl, B CMBIC-
ne ct. 132 TK. B HOpMe mocneiHel peub BOBCE HE UAET O TOM, YTO MpeJ-
MPUATHE JOJDKHO COCTABIATH cpa3y BCe MMYIIECTBO OpPTaHW3AIlUNH, WC-
MONIB3yeMOe €10 ISl OCYIIECTBICHHS MPEANPUHUMATEIECKON JesTeIbHO-
CTH; TOBOPHUTCS JIUIIb O BO3MOXKHOCTH WCIOJB30BaHUSI UMYIIECTBEHHOTO
KOMIUIEKca Juis 3Toi nenu. He cienyer ymyckaTh U3 BUIy Takke TOT (axT,
YTO «TOCYAApCTBEHHAS PErucTpalus CO3qaHus NpeanpusITus (Kak uMyIie-

CTBCHHOI'O KOMHJ’ICKC&) SIBISIETCS 00s13aTebHON B npeaAyCMOTPCHHBIX 3a-

ropul. Hayk: 12.00.03. — SIpocnasis, 2000.

153 I'paxknanckoe npaBo. Yacts nepsasi: Yueb. / [Tox pen. A.I'. Kannuuna, A.11. MacisieBa. — 2-¢ u3[.,
nepepad. u jom. — M.: IOpucts, 2001. — C. 294.

'** Tlerpos JI.B. [IpaBo XO3fCTBEHHOTO BE/IEHHs M TPABO ONepaTHBHOTo ympasienus. — CIIB.:
Opun. uentp Ipecc, 2002. — C. 159-169.

193 I'paxknanckoe npaBo: Y4eb.: B 2 1./ OtB. pen. E.A.CyxanoB. — M.: Craryt, 2010. — T. 1: O6uias
yactb. Bennoe npaso. HaciencrBenHoe 1npaBo. MHTemIeKTyallbHbIC IPaBa. JINYHbIC HEUMYIICCTBCHHBIC
npasa. — C. 605.

1% Mpaxranckoe npaso: Yuebuuk: B 3 1. / [Tox pen. B.®. Ynrupa. — Musck: Amandes, 2008, — T. 1.
- C. 810, 812.

157 T'paxnaunckoe npaBo: Yue6uuk: B 3 1. / ITox pen. A.IL. Cepreesa. — M.: TK Ben6u, 2008. — T. 1. —
C. 781.
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KOHOJATEIbHBIMH aKTaMH CIy4asx JO0 COBEPIIEHHS CAEIOK C MPEeaNpHUsTH-
em» (1. 5 TlonokeHHs O MOPSJIKE COBEPIICHUS PErHCTPAI[MOHHBIX JIEHCT-
BHI B OTHOLICHUH MPEINPUITHS KaK UMYIIIECTBEHHOTO KOMIUIEKCa, YTBEP-
skaenHoro IlocranoBnennem CoBera MunuCTpoB oT 1 uroHs 2004 1. Ne
650). Takum 006pa3oM, caMo MPEANPUATHE KaK HMYIIECTBEHHbIH KOMITIEKC
U TPaBO Ha HETO PETUCTPUPYIOTCA, T.€. BO3HUKAIOT, MPH HEOOXOIMMOCTH
BBEJICHHS JAHHOTO KOMILIEKCAa B YKOHOMHYECKHH 000pOT.

ITo muenuto B.A. BenoBa, «... cMbIciT 000COOICHUS UMYIIECTBEHHOTO
KOMIUJIEKCAa YHUTAPHBIX MPEANPUSATHN W YUPEKJACHUH B TOM U COCTOMT,
YTOOBI MPOTUBOMOCTABUTH TAKOBOW OCTAIEHOMY MMYINECTBY COOCTBEHHU-
Ka, BBIIEJUTH €r0 M3 3TOr0 UMyllecTBa. B ciywae ¢ apyrumu ropuanye-
CKAMU JUI[AMA TaKOH HEOOXOIMMOCTH HET, KOO BCE OHU — COOCTBEHHHUKH
000COOIICHHOTO 32 HUMH I/IMYHIGCTBa»lsg. B T0 e Bpemst camo 060cobie-
HHE COOCTBEHHMKOM HMMYIIECTBAa 332 OpPraHW3alWeil Ha OJHOM W3 OTpaHU-
YEHHBIX BEIIHBIX MPaB — MPaBe XO3SUCTBEHHOTO BEJIECHUS WM IPaBe Olle-
PaTUBHOTO yNpaBIEHUS — HUTHUPYEMBIA aBTOP XapaKTEPU3yeT B KauecTBe
OJTHOM WX TPAXKITAHCKO-TIPABOBBIX (hOPM MMYIIECTBEHHOW 000COOICHHOCTH
OpraHu3alliii, a UMCHHO, OFPAaHHYCHHOW HMMYIIECTBEHHOW 000COOICHHO-
cru'™. Takum o0Opa3om, mepeaada UMyIIecTBa COOTBETCTBYIOIICH OpraHm-
3alliy Ha OHOM M3 YKa3aHHBIX IpaB Jake 0e3 00beMHEHHS eTro B paMKax
MMYIIECTBEHHOTO KOMIUIEKCa YK€ MpeJrojaraeT UMYIIECTBEHHYI0 000-
COOJIEHHOCTh TaKOM OpraHU3aIiH.

Ecnu ucxomuTh M3 COBPEMEHHOM 3aKOHOAATEIBHOW XapaKTEePUCTUKU
HMMYIIECTBEHHOTO KOMIUIEKCa (OOBEKT IPaXKIaHCKUX IPaB, MPU3HABACMBIH
HEIBIKIMOCTBIO), CBEICHHE K TOCICIHEMY BCETO MMYIIECTBAa CyOBEeKTa
IpaBa XO3SIMCTBEHHOTO BEACHUS WIIM OIEPATHBHOTO YIPABICHUS CTABHUT
BOIIPOC O COOTHOIIIEHWH IPaB dTOTO CyOBEKTa W YUPEAUTENs MPU PACIio-

PSOKEHUH 3THM CaMBIM UMYIIECTBEHHBIM KomIiekcoM. Kak otmeuaer /I.B.

158 benos B.A. l/lMyH.IECTBCHHBIC KOMIIJICKCHI: O‘ICpK TEOPHUU U OIBIT HOFMaTI/I‘{CCKOﬁ KOHCTPYKIUH
0 POCCHHCKOMY IpaxkIaHcKoMy npaBy. — M.: U3a—Bo FOpaiir, 2004. — C. 129.
1% Benos B.A. I'paxxnanckoe npaso. Obwas yacts: Yuebuuk. — M.: M3a—Bo FOpaiit, 2011. — T. 2.
JIuna. bnara. ®@akrsr. — C. 150-151.
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IleTpoB, peur MIET O TOM, YTO HPHU NPOJAAXe, HANPUMEP, YHUTAPHBIM
MIPEIIPUATHEM BCET0 CBOETO MMYIIECTBA, NIpaBa yupeauTems OyayT mepe-
JIaHbI PYTOMY JIMIY U, CJIE€I0BaTEeNbHO, MpeKpalieHsl. [Ipu aToM Bompexu
HopMe 1. 1 cT. 424 TK yHUTapHOE NpeAnpHusITHE B COOTBETCTBUHU C MPaBU-
goM 1. 1 cr. 281 T'K coxpaHuT npaBo XO3SIHCTBEHHOTO BEJIEHHS Ha 3TO
HMYIIECTBO, T.€. BO3HHKAET MPOTUBOPEUUE MEXIY HAa3BAHHBIMU HOpMa-
vu'®. VIHBIME CIOBaMH, PACIIOPSIMTHCA HMYIICCTBEHHBIM KOMIUICKCOM
YHHUTapHOE MpeaNpUsaTHe, TakkKe Kak U yupexkaeHue, He Bnpase. OTMeueH-
Hble OCOOEHHOCTH OIpENENICHNs] TMPEINPHITHS MOCPEACTBOM IOHSTHS
«UMYIIECTBEHHBIH KOMIUIEKC» U MPOOJIEMBbI peann3aliy IpaBoOMOYHs pac-
TIOPSDKEHUST UMYILECTBEHHBIM KOMILIEKCOM, OOBEAMHSIONIMM BCE MMYIIe-
CTBO CyOBEKTa IIpaBa XO35MCTBEHHOTO BEICHHS WM OIIEPATHBHOTO YIIPaB-
JICHHS, TIOATBEPKAAOT creaytomuii u3 1. 2 cr. 289 'K BBBOA 0 TOM, 9TO
00BEKTOM IIpaBa XO3SIHCTBEHHOTO BEACHHS W' IIPaBa ONEPATHBHOIO YIpPaB-
JICHHUS BBICTYIIAIOT JBM)KMMBIC M HEIBWKMMBIEC BEIH, a TAKXKE BEIIH, IPH-
oOpeTeHHble CyObEeKTaMHU STHX IIpaB B MPOLECCE CBOCH IESTeNbHOCTH —
TUTOJIBI, TIPOAYKIHS U JOXO/IbI, UMYIIECTBO, IIPHOOPETEHHOE TI0 J0r0BOpaM
WM UHBIM OCHOBaHUSM.

K 4ncity HeIBMKMMBIX BeIllled B JAaHHOM Cllydae, Ha Halll B3I, CIeay-
€T OTHOCHUTB U 3€MeIIbHbIE YIACTKH, IIOCKOJIbKY, BO-IIEPBBIX, HOPMA II. 1 CT.
262 T'K nmomyckaeT BO3MOXKHOCTh YCTAHOBJICHHS IIpaBa XO3SHCTBEHHOTO
BEJICHUS M TpaBa ONEPAaTUBHOIO YMPABICHHS B OTHOLICHUH 3€MEIbHBIX
y4acTKOB, BO-BTOpBIX, HOpMbI Konekca PecnyOnmku Benapycs o 3emie ot
23 mronst 2008 1. HE copepKaT KaKoro-I1ud0 YIOMHHAHHS 00 STHX IIpaBax
IpSIMO HE 3alpelaoT TaKyl0 BO3MOXKHOCTb. bonee TOro, B COOTBETCTBUH C
MPaBHUIIOM 4. 3 CT. 56 TaHHOTO KOAEKCca eCIH MPH peopTraHu3aIii YaCTHOH
OpTraHM3aIliH, y KOTOPOH 3€MENIbHBIH yJacTOK HaXOJUTCA B YaCTHOU COO-

CTBECHHOCTH, CO34A€TCA roCyJapCTBCHHas OpraHU3alusd, MOCJIC MPUHATHA

160 Tlerpos .B. TlpaBo X03sHCTBEHHOrO BeJI€HMS W NpaBo omneparuBHoro ympasieHus. — CIIb.:
Opun. uentp Ipecc, 2002. — C. 160-163.
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pELIEHHUsI O PeopraHM3alii PEopraHu3yeMasi OpraHu3anus oosi3aHa oOpa-
TUTBCSL B FOCYAAPCTBEHHBI OpraH, NPUHABLINI pELIEHUE O IIPELOCTaBIIe-
HUM 3€MEJBHOIO Y4YacTKa, C 3asBICHHEM 00 WM3MEHEHUH 6UOd 6eUjHO20
npasa Ha 3emenbHblil y4acmok. Bo3MOKHOCTb yCTaHOBIICHHUS IIpaBa X035H-
CTBEHHOI'O BEJICHMs Ha 3€MENbHBIH y4acTOK MOATBEPHKAAETCS TAKKE HOP-
mamu 'K o 3anore: B cuiny Hopwmsl 11. 2 ct1. 315 I'K npeamerom 3anora mo-
KeT OBITh 3eMeTbHBIN yJacToK, B HopMe 1II. 2 cT. 316 'K B xauecTBe 3ano-
rojaTess Ha3BaH 00JIafaTeNb IpaBa XO3IUCTBEHHOTO BEJICHUS Ha IPEIMET
3ajora.

CyObekT-00beKTHasl XapaKTEpPUCTHKA paccMaTpHBaeMbIX IIpaB Ipero-
TIpeeNseT MOCTaHOBKY BOIpOca 00 WX TMPaBOBOW CYNIHOCTH W MOCIEIYIO-
IIeM ompeesieHn. MHEHHE 0 BEITHO-TPAaBOBOM XapaKTepe 3THX NpaB He
cTano OOIIENPU3HAHHBIM HH B JINTEPATYPE COBETCKOTO IEPHOJa, HH B CO-
BPEMEHHBIX HCCIIEAOBaHUSX. [IpOTHB OTHECEHWs IpaBa OIEPATUBHOTO
ympaBieHus K unciy BenHbix Bozpaxkanr O.C. Hodde. Bemnbv npasam, B
YaCTHOCTHU, MpaBy MNOCTOSAHHOT'O IOJb30BaHHA, MPaBy MNOXWU3HECHHOI'O Ha-
CJIEyeMOro BIIAJICHUS, MOoJaranl aBTop, MPHUCYILE CBONCTBO OrpaHUYEHUS
npaBa codoctBeHHOCTH. OCHOBHOE K€ MpeJHa3HauYeHNE paBa ONepaTHBHO-
TO YIpaBJICHHSI — HE OTPAaHWYMBATh IMPAaBO COOCTBEHHOCTH, a CIIOCOOCTBO-
BaTh ero peammsamuu'’'. HblHe 1eHCTBYIONME HOPMbI TIPABa, OIPEIEIISIO-
mue I1mpaBOMOYUA Cy6’beKTOB ImpaBa XO3SMCTBEHHOT'O BEACHUA U IIpaBa
OIICPAaTUBHOIO YyHIpaBJICHUA, CBUACTCILCTBYIOT O 3HAYUTCIIbHOM OTI'paHUYC-
HUH [TPaBOMOYMH COOCTBEHHHKA TTOCTIE MTEPeIaul UMYIECTBA Ha OJJHOM M3
yKa3aHHBIX npaB. Tak, B cOOTBETCTBUU IpaBuioM 1. 3 cT. 276 I'K ynurap-
HOE TIPEIPHUITHE BIIPABE PACHOPSIKATHCS MEPEIaHHBIM €My HMYIIECTBOM
C YYETOM OTIpeNIeIeHHBIX JaHHOW HOPMOW OTPaHWYCHUH, T.e. COOCTBEHHUK
HE BIPABE paClopsAaIUTHCA 3TUM UMYHICCTBOM JI0 MPEKPAIICHUA IIpaBa Xo-

3SIMCTBEHHOTO BeJCHHSA. [IpUMEHHTENBHO K YUYpPEXKIEHHIO COOCTBEHHHK

1! Podpe O.C. LlMBrmCcTHICCKAS TOKTPHHA TIPOMBILUICHHOIO KaruTaxu3Ma // VI36paHHEIC TPy bl
o rpaxkaaHckomy npasy. — C. 94-95.
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BIIPaBE M3BSITh JIHIIb U3JIUIIHEE, HEUCIONb3yEMOE JIN0O UCIIOIb3yeMOE He
10 Ha3HAYCHUIO UMYIIECTBO M PACTIOPSIUTHCA UM 10 CBOEMY YCMOTPEHHIO
(m. 2 cr. 277 IT'K). B TO %€ BpeMsi OTMEUCHHBIC 00CTOSTEIBCTBA HUCKOJIBKO
HE YMaJISIOT OCHOBHYIO (DyHKIIMIO NTpaBa XO3sIHCTBEHHOTO BEACHUS U IpaBa
OIIEPaTHBHOTO YIIPaBIEHHUS — 00ECHEYNTh BKIIOUEHNE MMYIECTBa COOCT-
BEHHMKA B TpakJaHCKUH 00opoT. MHbIMU cioBaMu, naHHAs (QyHKOUS He
BJIMSIET Ha BEIHO-TIPABOBYIO MPHPOAY 3THX IIPaB.

Heo0xoanMocTs OTKa3za OT KBaIM(HUKAIMK MpaBa XO3SHCTBEHHOTO Be-
JICHHUA U [IpaBa ONEPATUBHOIO YIIPABICHHUSA B Ka4EeCTBE BEUIHBIX U OTHECE-
HUS UX K Pa3sHOBUIHOCTSM IIpaBa yIpaBJeHUs (Hapsay ¢ MpaBOM JIOBEpU-
TEJIBHOTO YIPABJICHHUSA) 000CHOBBIBacT B.A. Beno'®. Taxoii BEIBOS aBTOpa
CBSI3aH, BO-TICPBBIX, C OTHECEHHEM MMYIIECTBA, 3aKPETIICHHOTO B XO3SHCT-
BEHHOM BEJICHUH M ONIEPATHBHOM YINPABJICHUH K pa3psay UMYIIECTBCHHBIX
KOMIIIEKCOB, @, BO-BTOPBIX, C YTBEP)KACHHEM O TOM, UYTO «HUMYIIECTBEH-
HBIH KOMIUIEKC HE OOBEKT TpaKAaHCKUX HPAaBOOTHOIICHUH, HO Tpa)IaH-
CKO-TIpaBOBasi KaTeropusi, yKasblBalollas Ha crenquduueckuii (eanHbli)
MIPaBOBOM PEKUM (PU3NUECKH 1 FOPUIUUECKH Pa3HOPOIHBIX JIEMEHTOB U3-
BECTHOH XO3SIICTBEHHON CHCTEMBI» . [Tockonbky npaBoOBOM peKUM — 3TO
mpaBoBas (MIeaabHas) 000J0UYKa, OHA MOKET OXBAaTHIBATh HE PA3HOPOIHEIC
(u peanpHBIE, M MICANBHBIC) IIEMEHTHI, a JINIIb WACATbHBIE CYOCTaHIINH, B
JAHHOM ciIy4ae — CyOBEKTHBHBIE IIpaBa M IOPUAWYECKHE OOS3aHHOCTH.
CrnenoBarenbHO, COCTOSHUE MPUHAATICKHOCTH (IPUCBOCHHOCTH) TPEATIPH-
ATUSL (MMYIIECTBEHHOTO KOMILIEKCa) Kak crenuduueckoro Buua Omar
JOIDKHO O(opMIISTBCST aOCOJIIOTHBIM IIPaBOM 0COOOr0 poja — IPaBoOM
yOpaBJIeHUS TpeAnpusTreM. B 3Toif cBs3u HopMy a63. 2 m. 2 cr. 132 TK
B.A. BenoB mpeiaraetr 4uuTath cleAyomuM oOpazom: «B cocraB mpen-

NIPpUATUA KaK UMYIIECTBCHHOI'0 KOMIIUIICKCA BXOAAT IIpaBa Ha BCC BHJbI

162 benos B.A. l/lMyH.IECTBCHHBIC KOMIIJICKCHI: O‘ICpK TEOPHUU U OIBIT HOFMaTI/I‘{CCKOﬁ KOHCTPYKIUH
10 POCCHHCKOMY IpaxkJaHcKoMy mpaBy. — M.: M3a—Bo FOpaiir, 2004. — C. 172-196.
19 Benos B.A. I'paxxnanckoe npaso. Obwas yacts: Yuebuuk. — M.: M3a—Bo FOpaiit, 2011. — T. 2.
JIuna. bnara. ®@akrel. — C. 315.
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MMYIIECTBA, NPEIHA3HAYCHHBIE VIS €r0 JeSTENbHOCTH, ... <...>»'®. Bo3-
HHUKAaeT BOIPOC — O KAaKMUX NpaBax MIET peuyb B HameM ciaydae? OTBeT, Ha
Halll B3IVISAJ, OYEBUACH — Pedb UJIET O MPABOMOYHUSIX BIIAJICHHS, MOJIH30Ba-
HUSI, PACTIOPSDKEHMS BeIllaMH, IepeilaBacMbIMU COOCTBEHHUKOM B OIpesie-
JICHHBIX TIpefiesax CyOBEKTy IpaBa XO3SHCTBEHHOTO BEAEHHS WM OIepa-
THUBHOTO YIPABICHUS, B CBA3U C YEM IOCJIEAHUE OONBIIMHCTBOM aBTOPOB
OTHOCSTCS] K OTPaHWYEHHBIM MM IPOU3BOIHBIM BEIIHBIM IpaBaM. BemHas
MPUPOJIa Ha3BaHHBIX MPAB BBHITEKAET M3 MHOTHX 3aKOHOJATEIbHBIX TpE.-
MUCaHH, B YaCTHOCTH, TPaBHJI 00 WX CIIEJIOBAHUH 33 CBOUM OOBEKTOM B
cilyyae U3MEHEHHs1 CyOBbeKTa mpaBa coOCTBEHHOCTH Ha Hero (1. 1 cr. 281
I'K), 0 BO3MOXXHOCTH HX aOCONIOTHOH 3ammthl (. 3 ct. 217, ct. 286), 00
WX MpHOOpeTeHNH U IpeKpanieHnu (cT. 280).

PaccmaTpuBaemble mpaBa OTJEIbHBIC aBTOPBI XapaKTEPH3YIOT KaK BeIll-
HO-IIPABOBOM MEXaHU3M «000COOJCHUs cobcmeenHo2o (BBIICICHO aBT.)
MIMYIIIECTBA CyOBEKTOB mpaBay'*. JIeHCTBUTENBHO, 3aKOHONATENb MPEIy-
CMOTpEJ COCTOSIHUE npuHadnedxchocmu (CM.. Hampumep, 1. 2, 6, 8 ct. 113,
. 1 cr. 276 TK) wm npucsoennocmu (n. 3 cr. 114 T'K) nmymecrBa kak
CBOETO 1 /UL CYOBEKTOB IPaBa XO3sIMCTBEHHOTO BEJCHUS, M ISl CyOBEKTOB
TpaBa OMEPATHBHOTO yNPABJICHHs ', XOTs B OOJBIIMHCTBE CIydacB pedb
UICT O 3aKpenieHuu UMyIIecTBa Ha yKazaHHBIX mpaBax (m. 1 ct. 113, cT.
277 I'K). OpHako npuHaAIe)KaTh O3HAYAeT HE TOJIBKO HAXOIUTHCS B COO-
CTBEHHOCTH, HO M 00JIaJJaHu¥M KOTOo-JIM0O0, a O/IHO M3 3HAYCHWI Npuiara-
TEJIFHOTO COOCTBEHHBIH (CBOI) — «HaXOAALIMICS B HETTOCPEICTBEHHOM Be-
JICHUH, PACTIOPSIKEHHH, TIOJYMHEHHH KOro-uero-Huoyas»'®. TIpao xo3sii-

CTBCHHOI'O BCACHUSA WU IPABO OICPATHBHOI'O YIIPABJICHUSA, KaAK OTMCHAJIOCh

' Tam we. Cm. makoce: Benos B.A. Ipaxnanckoe npaso: Obmas uacts: Yuebuux — M.: Llentp

HOpHudoP, 2002. - C. 170.
> Tletpos JI.B. IlpaBo X03siiCTBEHHOTO BeICHHS M TNpaBo omepatuBHoro ympasienus. — CIIB.:

Opua. uentp Ilpecc, 2002. — C. 116-127. Cu. maxowce: Sxymes B.C. IIpaBoe perynupoBaHue BHYTpH-
XO3SIHCTBEHHBIX OTHOIICHUM // AHTOJNOTUS ypanbckoil IuBmwincTHK: 1925-1989: CO6. crareit. — M. Cra-
TyT, 2001. — C. 419.

166 ITerpos /1.B. IlpaBo xo3slicTBEHHOTrO BeleHHs M NpaBo omepatuBHoro ynpasnenus. — CIIb.:
Opun. uentp Ipecc, 2002. — C. 102.

197 Oxeros 1.C., IlIsenosa H.IO. ToskoBslit CIIOBApb PYCCKOTO si3bIKa. — 4-¢ 3., no1. — M.: A30y-
KoBHHK, 1999. — C. 595, 704, 740.
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paHee, CIy)XaT Tpa)KITaHCKO-TIPaBOBOK (OPMOI MMyIIeCTBEHHONH 000c00-
JIGHHOCTH COOTBETCTBYIONMX opranusanuii (1. 1 ct. 44 I'’K), ogHaxo yupe-
JIMTEINb OpraHU3alui COXPaHseT MpaBO COOCTBEHHOCTH Ha MepeiaHHOe eif
uMymectBo. Mcxoms U3 U3JI0KEHHOTO, IPUBEICHHAS TOYKA 3PCHHUS 110 CY-
TH HE TPOTUBOPEYUT PACIPOCTPAHECHHON TOUKE 3pEHUS HAa YKa3aHHEIC Ipa-
Ba KaK Ha «IpaBa IOPHINYECKUX JIUI] Ha XO3SMMCTBOBAHHUE C MMYIIECTBOM

1
COOCTBCHHHUKAY 68, T.€. C YyotcumM NMYIIECTBOM.

§ 2. COJEPKAHUE MTPABA XO3SIMICTBEHHOI'O BEAEHUS U
IPABA OIIEPATUBHOI'O YIIPABJIEHUSI

Kak ormeuanocn BbILIE, IPaBoO XO3SIHCTBEHHOI'O BCICHUA MIUPE 110 06’])-
€My, 4eM IIPaBO ONEPATHBHOIO YIPaBICHUS.

ConepkaHue W Tpeaesbl OCYIIECTBICHHUS TIpaBa X03sCTBEHHOTO Bejie-
HUS B 00meM BHze ompeneneHsl HOpMoit m. 1 cr. 276 T'K: «yHuTapHOE
MIPEANPUATHE WK TOCY/IapCTBEHHOE OOBEJAMHEHHUE, a B CIIydasx, OmIpese-
nseMbix [Ipesunentom Pecrniyonuku benapych, WHOE IOpUAMYECKOE JIHIIO,
KOTOPBIM HMMYIIECTBO IIPUHA/UIC)KUT Ha NpaBe XO3SHCTBEHHOT'O BEICHUS,
BJIAJICIOT, MOJIL3YIOTCS M PaclopsDKaroTCs STHM MMYIIECTBOM B Ipejesax,
OTIPENETSIEMBIX B COOTBETCTBHU C 3aKOHOJATEILCTBOMY». YKa3aHHBIE Ipe-
JIETIBI OTIPECTISIFOTCS. IPAaBOMOYHMSAME COOCTBEHHHKA MMYIIECTBA, TTEPEAaH-
HOTO Ha3BaHHBIM OPTaHU3alMsAM, KOTOPBIH:

1) ocyuiecTBisieT KOHTPOJIb 32 MCIOJIb30BAaHUEM 10 HAa3HAYEHHIO U CO-
XPaHHOCTBIO UMYUICCTBA, ABJISAIOMICTOCSH O6'I)€KTOM ImpaBa XO3SIUCTBEHHOT'O
BEJICHHUS;

169
2) HUMCECT IPaBO HA NOJYYCHHUEC YaCTU HpI/I6LIJ'II/I OT €TI0 UCITIOJIb30BaHHUA

168 I'paxknanckoe npaBo: Yueb.: B 2 1./ O1B. pen. E.A.Cyxanos. — M.: Craryt, 2010. — T. 1: O6uias
4acThb. BCILIHOC TIpaBo. HaCJ’ICI{CTBeHHOe paso. I/IHTCHHCKTyaJ'lel:IC IpaBa. JIMYHbIE HEUMYILIECCTBEHHbIE
npasa. — C. 604.

19 Cm.: Va3 Tlpesnnenta Pecny6muku Bemapycs ot 28 aexabps 2005 1. Ne 637 «O mopsiike Hedmc-
JIeHUsI B OFOJKET YacTH NPUOBUIN rOCYNapCTBEHHBIX YHHTAPHBIX NPEIIPHUSITHIA, TOCY1apCTBEHHBIX 00be-
,ElldHeHPIﬁ, ABJIAKOIIUXCS KOMMEPYECKUMU OpraHu3alusMu, H0XOJ0B OT HAXOAALIUXCSA B pecnyﬁnmxaﬂ-
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(4.2 m. 2 ct. 276 TK);

3) mo oOrieMy MpaBHJy, PEIIACT BOIMPOCHI PACHOPSDKEHHs (JTIFOOBIMHU
cnocobamu, B TOM YHCJIEe U HE BJIEKYHIIMMH OTYYXKICHHUS) HEIBHKUMBIM
nmymectsoM (1. 3 cr. 276 I'K); npu aToM cornacue TpedyeTcs: Ha KaxIyro
KOHKPETHYIO CENKY [0 PACTIOPSIKEHHIO HEABIKMMBIM HMYIIECTBOM' *;

4) pemraeT BOTIPOCHI NapeHUs KaK JBIKUMBIX, TaK W HEIBIDKUMBIX Be-
e, KpoMe OOBIYHBIX MOIAapKOB HeOombImoi ctonmocTH (1. 1 ct. 547 T'K).

CoOCTBEeHHHK HMMYIIECTBA YHHTAPHOTO TPEINPHUITHS KPOME IMepeHrnc-
JICHHBIX UMEET CJIE/IYIOLIHE IIPABOMOYUSI:

1) pemiaer BOIpOCH CO3AaHKS YHUTAPHOTO MPEIIPHSITHUS, ONpPEACICHHS
MpeaMeTa | IeNiei ero NesTeIbHOCTH, €T0 PEOPraHu3aIli U JTUKBUIAIUH,
T.€. BOTIPOCHI, CBSI3aHHBIC ¢ BO3HUKHOBEHHEM U TIPEKpAIICHUEM IIpaBa Xo-
3SICTBEHHOTO BEJICHHS,

2) Ha3HA4YaeT PyKOBOJIUTENS YHUTAPHOTO Tpeanpustus (1. 2 ct. 276 T'K)
WIN TepeAaeT MOJHOMOYUSI PYKOBOIUTENS YHHUTAPHOTO MPEIIPHUSITHS 110
JIOTOBOPY JPYrod KOMMEpYECKOH opraHusaiuy (yrnpapisomeld opranusa-
UH) MO0 MHIWBHYaTbHOMY TIPEANPHUHUMATENO (YIIPABISIONIEMY); KPO-
M€ TOT0, COOCTBEHHHK MMYIICCTBA YHUTAPHOTO MPEATIPUATUS — (PH3HUe-
CKO€ JIUIIO BIIPaBE HEMOCPEICTBEHHO OCYMIECTBISATH (PYHKIUH PYKOBOIH-
tens (m. 4 cr. 113 T'K);

3) yTBepXkIaeT ycTaB YHUTAPHOTO MPEANPUATHS U M3MEHEHUs U (WJIN)
JIOTIOJTHEHHS, BHOCUMBIE B HETO;

4) dbopmupyeT yCTaBHBIA (POHI YHUTAPHOTO MPEAIPUSATHS, TPHHUMACT
pellIeHUE O ero N3MEHEHHN;

5) nmpuHEMaeT pelmieHre 00 M3BATHH HMYIIECTBA y YHHUTApHOTO Tpea-
MPUATHS B MOPSIKE W CIyYasix, MPEeIyCMOTPEHHBIX HOPMaMH IpaBa JHOO

yCTaBOM;

CKOI ¥ KOMMYHAJIbHOM COOCTBEHHOCTH aKIMi (J10J1eH B yCTaBHBIX ()OHIAX) XO3SAHCTBEHHBIX OOIIECTB U
00 00pa30BaHNUH rOCYAaPCTBEHHOTO IENIEBOTO OFOKETHOTO (DOHIA HAIMOHAIBHOTO Pa3BUTHS».
170 IMpakrrka npumeHenus I'paxaanckoro koxekca P® yactu nepsoii / [lox obur. pex. B.A. Benosa. —
M. : ¥Opaiit-U3par, 2009. — C. 530.
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6) oCymIeCTBISIET KOHTPOIb 3a JEATEILHOCTBIO YHHUTAPHOTO HPEAIpH-
SITHS, WCHOJB30BAHMEM II0 HA3HAUEHHIO M COXPAHHOCTHIO HMYIIECTBA,
MIPUHAAJISIKAIIET0 YHUTAPHOMY MIPEAIPUITHIO;

7) maetr MUCBMEHHOE COTJlacue Ha CO3JaHHUE, PEOPTraHHU3alMI0 U JINKBU-
JALMI0 JOYEPHUX NPEANpPUSITUN, CO3/aHME M JIMKBHJALMIO MpPEACTaBU-
TenbeTB U puimanos (1. 6 ct. 113 IT'K).

YHHTapHOE TNPENNpHITHE OTBEYACT IO CBOMM O0053aTEIbCTBAM BCEM
MIPUHAAISKAIINM €My UMYIIECTBOM U HE HECeT OTBETCTBEHHOCTH MO 005-
3aTeNbCTBAM COOCTBEHHMKA €ro MMyIlecTBa. B cBOO ouepenb coOCTBEH-
HUK MMYILIECTBA YHUTAPHOTO MPEAINPUSATHS HE OTBEYAaeT MO 00s3aTesbCT-
BaM MPEANPUTHUS, 3a UCKIIOUEHHEM CIIy4aeB, MIPEIyCMOTPEHHBIX HOPMOH
. 3 ct. 52 I'K. AHanorn4aOe MpaBmiio 00 OTBETCTBEHHOCTH COOCTBCHHUKA
YCTAQHOBJICHO M B OTHOIIECHWH TOCYJapCTBEHHBIX OOBEIWMHEHHH (TI. 5 cT.
123-1 T'K).

Takxke Kak ¥ B Clly4ae C IPaBOM XO3SICTBEHHOI'O BEACHMS 3aKOHOMA-
TeNb pa3jiuyaeT JBa BUJAA NpaBa OHEPATHUBHOTO YIPABJICHHUS B 3aBUCHMO-
CTH OT CyOBEKTa, BEICTYNAIOLIEr0 HOCUTEJIEM IpaBa, — YHUTApHOE (Ka3eH-
HOE) TIpepHUITHE, TOCYJAPCTBEHHOE 00BEIMHEHIE WM YUPEXKICHNE, BbI-
JETsIsL IPU 3TOM HEKOTOPhIE OCOOCHHOCTH TIpaBa OINCPaTHBHOTO yIpaBile-
HUSI TOCYAAapCTBEHHBIX 00beauHeHNH. [locnennee 00CTOSATENBCTBO CBSI3aHO
B TOM YHCJIE C TE€M, YTO TOCYHapPCTBEHHBIE OOBEANHEHNS B OTIMYHE OT Ka-
3€HHBIX MPEANpUATHNA (KOMMepdecKas OpraHu3alus) U YUpekIeHHH (He-
KOMMepYecKasi OpraHu3alysi) MOTYT OBITh KaKk KOMMEPYECKUMH, TaK U He-
KOMMEPYECKUMH.

B cooTBercTBHu ¢ 00mIeH U1 BCEX MEPEUNCICHHBIX CyObhEKTOB HOPMOH
m. | cr. 277 T'K «xa3eHHOE TIpeANIpHATHE, YIPEKICHUE WIH TOCYIapCTBEH-
HOE 00BbeANHEHHE, 32 KOTOPBIMU HMYIIIECTBO 3aKPEIICHO Ha MpaBe orepa-
THUBHOTO YIPAaBIEHUS, B OTHOIIEHUH 3aKPEIUICHHOTO 32 HUMH MMYILIECTBa
OCYILECTBISIOT B NpeJieslaX, YCTAaHOBIEHHBIX 3aKOHOJATEIBCTBOM, B COOT-

BCTCTBHH C LCIIAMU cBoeit JACATCIBbHOCTHU, 3aJaHUAMUA COOCTBEHHUKA U Ha-
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3HaYeHHEM HMMYIIECTBa MpaBa (B JAHHOM CITydae IMPAaBHIBHBIM OBLIO OBI
BECTH PE4Yb O MPABOMOYUSAX — HPUM. A8Mopda) BIAICHUS, MOJIB30BAHUSA H
pacropsbKeHusl UM». YuuTbIBas 9Ty U apyrue Hopmbl 'K, moxHO chopmy-
JIMPOBaTh CIIeAYyIONIME OOImMe Ul BCeX CYOBEKTOB IpaBa OIEPaTUBHOTO
yIpaBJIECHUS TPU3HAKH:

1) pacnopspkeHHe 3aKpeIUIEHHBIM Ha MpaBe ONEPAaTHBHOTO YIIPABICHUS
UMYIIECTBOM, KaK JABID)KUMBIM, TaK W HEOBMKMMBIM, OCYIIECTBIISIETCS
TOJIBKO C COTJIACHS €r0 COOCTBEHHUKA; HHOE MPABMIJIO MOXKET OBITh Ipeay-
cMmoTpeHo aktamu Ilpesunenta PecmyOnuku benmapych mpUMEHHTENBHO K
rocynapcTBeHHOMY 00benuuenuto (1. 3 cr. 278 T'K);

2) coOCTBEHHHK BIIpaBe M3bBATHh H3IIUIIHEE, HEHCIONb3yeMoe 0o Hc-
MIOJIb3YeMOE HE 110 Ha3HAYEHHIO MMYIIECTBO M PACIIOPSANTHCSA MM IO CBO-
emy yemotperuto (1. 2 ct. 277 T'K);

3) COOCTBEHHHMK HECET TMOJHYI0 CYOCHJMAapHYI OTBETCTBEHHOCTH TIO
JoJraM Ka3eHHOTO TPEINpUATHS — MPH HEAOCTATOYHOCTH HMYIIECTBa
npegnpusatust (m. 5 cr. 115 I'K) u yupexxaeHus — npu HeIOCTaTOYHOCTH
HaXO/IIIUXCS B PAcHOPsDKEHUH YUPEXKICHUS IEHEKHBIX CPelCTB (I1. 2 CT.
120 T'K); npuMeHHUTENIFHO K T'OCYAapCTBEHHBIM OOBEAMHEHHUSIM, 32 KOTO-
PBIMH MMYIIECTBO 3aKPEIICHO Ha MpaBe ONEPAaTHBHOTO YIPaBICHUS, Mpa-
BIJIO O CyOCHANApHOI OTBETCTBEHHOCTH COOCTBEHHHKA UMYIIECTBA OTCYT-
CTBYET.

Oco6eHHOCTH TPAaBOBOTO PEXHMMa UMYIIECTBA Ka3€HHOTO MPEANPHITHS
COCTOSIT B CIEAYIOILEM:

1) Ka3eHHOE MpPEAIIPUATHE CAMOCTOSTENILHO peal3yeT ToBaphl (paboThl,
YCIIyTH), €clIi WHOE HE YCTaHOBJICHO HOopMamu mpaBa (4. 2 m. 1 cr. 278
I'K);

2) coOCTBEHHHKOM HMYIIECTBA Ka3eHHOTO MPEANPHATHS OIpeaesieTcs
MOPSAAOK pacupeneneHus 10xoa0B (1. 2 ct. 278 T'K).

OTu xe MpaBWia, eclId MHOE He NpenycMoTpeHo akTamu Ilpesuaenra

Pecniybnukn Benapych, pacrpocTpaHsieTcsi 1 Ha rocyJapCTBEHHbIE 00be-
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JVHEHHS.

Kaxk cnpasegnuBo otmeuaer J[.B. IletpoB, ecnu y4decTh, 4TO Ka3eHHOE
IpeaAnpruATHEC MOXKET MPOU3SBOANUTL HEABUKMUMbBIC BEIIU, TO €0 BO3MOKHO-
CTH IO PACHOPSDKEHUI0 UMYIECTBOM MOTYT OKa3aTbCs AaXe IIMPE, 4eM Y
cyObeKTa mpasa X03siCTBEHHOTO BEICHHs .

B cootBerctBum ¢ mpasminamu cr. 279 'K yupexneHue kak cyOBEKT
IIpaBa OICPAaTHBHOTO YIPABIEHUS, BO-TIEPBBIX, HE BIPABE Oe€3 CO2nACUsl
COOCTBEHHHUKA OTYY)KJAaTh MM HMHBIM CIIOCOOOM paclopsKaTbCs 3aKperl-
JICHHBIM 3a HUM HMYIICCTBOM H UMYHIICCTBOM, HpI/I06peTeHHLIM 3a CUCT
CpPEZICTB, BBIAEIECHHBIX €My, €CIIH HHOE HE YCTAaHOBJIIEHO HOPMaMH 3aKOHO-
JIATeIbHBIX aKTOB' ; BO-BTOPHIX, MIMEET TPABO CAMOCTOATEIBHO PAcIIopsi-
KAThCS JOXOJaMHU OT Pa3pelIeHHON yUpeAnTEeIbHBIMI JOKYMEHTaMH MpH-
HOCSIIIEH IOXO/IBI AEATETBHOCTH' ° H IMPHOBPETCHHBIM 33 CUET STHX J0XO-
JIOB UMYIIECTBOM, 8 MOM YUCIEe HEOBUICUMBIM, ECITH NHOE HE MPELyCMOT-
PEHO 3aKOHOJAATCIILCTBOM. Takwne J0XOJbI 1 UMYHICCTBO YUYHTBIBAIOTCA HaA

174 o
oTJenbHOM Oajnance . B cooTBercTBuU ¢ HOpMOit 1. 14 Tlonoxenus o no-

i Tlerpos JI.B. IlpaBo X03sHCTBEHHOrO BEACHHS M MPaBO onepaTuBHOro ympasnenus. — CII6.:
Opun. uentp Ipecc, 2002. — C. 195.

2 Jna cpasnenus: B COOTBETCTBHU ¢ TpaBmwioM 1. 1 ct. 298 T'K Poccuiickoii denepanin yacTHoe
WM GIOJDKETHOE YUPEKJCHUE JaXKe ¢ COrIacus COOCTBEHHMKA HE MOXKET PAaCHOPSKAThCS UMYIIECTBOM,
3aKPEIUICHHBIM 32 HUM COOCTBEHHHKOM MIIM NPUOOPETEHHBIM THM YUYPEXKACHUEM 3a CUET CPEICTB, BbI-
JIETIEHHBIX €My COOCTBEHHMKOM Ha NPpHOOpeTeHne Takoro uMyecTsa. [Ipn TakoM MOAX01e HU yupesk/ie-
HHE, HH COOCTBEHHUK (TIPU OTCYTCTBHU OCHOBaHMIi, TIpeycMOTPEHHBIX I1. 2 cT. 296 'K Poccuiickoii de-
JIepaly — UMYIIECTBO SBJIACTCS U3IHMIIHUM, HEHCIOIb3YEMbIM MM HCIIONIb3yeMbIM HE O Ha3HAYCHHUIO)
HE MOTYT PacHOPSAUTHCS UMYIIECTBOM, 3aKPEIUICHHBIM B ONEPAaTHBHOM YIIPABICHUH, YTO BPSJ JIU KO-
HOMHYECKH 000CHOBAHO.

' Yurepec mpescTaBiseT MpakTHKa MPHMEHeHMs HOpMBI 1. 2 cT. 279 T'K, mpemycmarpusaroeit
BO3MOXKHOCTb yUPEIHTEIIs IPEIOCTABUTh YUPEKICHUIO IIPABO OCYIIECTBIIATh IPUHOCSAIIYIO JJOXOIbI Aesi-
TEIBHOCTH, B chepe 0Opa3oBaHus. B COOTBETCTBHY C HMO3MLKEH 3aKOHOJATEIS, HEABYCMBICICHHO BbIpa-
aKeHHOH B cT. 120 I'K, yupexnenuem npusHaeTcss OpraHu3alus, Co3aHHas COOCTBEHHUKOM JUIs OCyIIe-
CTBIICHHSI YIIPABJICHYECKUX, COLMATBHO-KYJIBTYPHBIX WM HHBIX (YHKIMII HEKOMMEPYECKOTO XapakTepa
n (QUHAHCHpyeMas MM TOIHOCTBIO MIIM 9acTU4YHO. YacTHbIC ydpekaeHHs 0oOpa3oBaHHsA, KaK U3BECTHO,
(aKTUUEeCKU CO3AI0TCS UCKIOUUTENBHO C LENbI0 OCYIIECTBICHUS IPHHOCSIIEH JOX0IbI IPEAIPUHIMA-
TEIbCKOM NEATENBHOCTU B BUJIC OKA3aHMS IUIATHBIX 0OpPa30BATENBHBIX YCIYT, T.€. C LEIbI0, COOTBETCT-
ByIOLIEH LeIAM CcO3aHus KoMMepueckux opranmsauuii (1. 1 cr. 46 I'K). MubiMu cinosamu, ykazaHHas
BBIIIIE BO3MOKHOCTb, IPH3BAHHAS PELIUTH IPOOIEMBI, CBA3aHHbIE ¢ QHMHAHCHPOBAHHUEM COOCTBEHHHKAMHU,
MPEXJIE BCETO MyOIMYHBIMU, CO3IaHHBIX MMU YUPEXKACHHH, HaKTUUECKH IPEeBPaTHIACh B BO3MOKHOCTD
HCIOJIB30BaHMUs IPaBOBOIl GOPMBI HEKOMMEPUECKHX OpTaHM3alHil P CO3JaHUM OPTaHH3alMii, 10 CyTH
SIBISIOIIMXCSL KOMMEPYECKUMH, YTO HIPOTHBOpeunT Hopmam I'K.

" B nanmom cllydae uMeeT MecTo HecoBmageHne HopM I'K u HOpM 0 GyXranTepckoM ydere U OT4eT-
HOCTH, B YaCTHOCTH, B COOTBETCTBHMH C [IpaBunamMu ydeTa GOXOIOB, TONYYEHHBIX YYPEKICHHAMH OT
OCYIIECTBIICHHS IPHHOCSIIEH JJOXO/bI AEATEIBHOCTH, H MPHOOPETEHHOTO 3a MX CUET MMYIIECTBA, YTBEP-
sxenabiMu [TocranoBiienneM MuHucteperBa dunancoB ot 29 nekabpst 2000 r. Ne 133, Gyxranrepckuii
y4eT J{OXOJ0B, MOJIyYECHHBIX OT OCYILECTBICHUS IIPUHOCSIICH JOXO/bI ACSATEIBHOCTHU, H IIPHOOPETCHHOTO
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pSIIKE CO3AaHMs YHUTAPHBIX MPEIIPUITUH, yIpeKICHUH, UMYIIECTBO KO-
TOPBIX HAXOJIUTCA B PECIyOJIMKAaHCKOH COOCTBEHHOCTH, UX PEOPraHU3aIIH
U NUKBUJAIMH, yTBepxaeHHoro IloctanoBnenuem CoBeta MUHHCTPOB OT
23 uromnst 2004 r. Ne 913 (nanee — IlonoxeHue o mopsiike co3naHus yHU-
TapHBIX MPEANIPUSTHH, YUpEXJIeHNUI), MOMydeHHbIE CO3JIaHHBIM TOCyJap-
CTBEHHBIM OPTaHOM YUPEXIAECHHEM JTOXOAbI OT IPeAIPUHUMATENbCKON aes-
TEJIFHOCTU M MPHOOPETEHHOE 3a CYET MX MMYIIECTBO MOCTYIAIOT B OIepa-
THBHOE yTIpaBJIEeHHE YUpekAeHUI. B To ke BpeMs mpaBOM CaMOCTOSTEIb-
HOTO PacIOPsKEHUS J0X0aMH OT NPEeANPUHUMATEIBCKON AeATEIFHOCTH U
HUMYIIECTBOM, NIPHOOPETEHHBIM Ha TaKHe JO0XObl, HaJeJIeHbl YUPEIKIACHHS
o0OpazoBaHusl, Kak YacTHBIE, Tak U rocyaapcTBeHHble (1. 4 cr. 138 Konekca
PecnyOnmukn bemapycek 06 obpasoBanuu ot 13 suBapst 2011 r.). CnemoBa-
TEJIHHO, BO3MOKHOCTh IPUMEHEHHUsT HOPMHI 1. 2'.cT. 279 T'K Heobxomumo
YTOUHSTh B K&KJIOM KOHKPETHOM CIIy4dae BBHUIY HAJIUUYUs B JEHCTBYIOILEM
3aKOHOJATEIHCTBE HOPM, HCKIIOYAIOMMX I OTAEIBHBIX YUPEKICHHH
paccMaTpuBaeMoe IPaBOMOYUE CAMOCTOSITEIbHOIO PACIOPSKEHUSL.

[IpaBoBast mprpoaa JAHHOTO IPABOMOYHSI C MOMEHTA €r0 3aKpeTyIeHUs B
I'K sBnsieTcst mpeaMeToM JMCKyCCHUH. AHAJIOTHYHBIC TTOJIOXKEHUs BKITIOUE-
bl U B 'K Poccuiickoit @enepanun. [IpuMeHUTENBHO K HUM BBICKA3aHbI
CIITyIOIIHE TOUKHU 3PCHUS.

«IIpaBo caMOCTOSITETBHOTO PACHOPSDKEHHSD OXOJaMU OT MpPEAIpUHH-
MaTeNbCKOW NIESITeIbHOCTH M MMYIIECTBOM, IPHOOPETEHHBIM Ha TaKue J0-

XO04bl, pacCMaTrpuBacTCd B Ka4YC€CTBE IIpaBa XO3SHCTBEHHOT'O BCHCHI/ISI”S,

3a WX CYET MMYIIECTBA BEACTCSA PAa3leNbHO OT JOXOJOB, MOMYYECHHBIX U3 JAPYIUX MCTOYHHKOB, HA OM-
oenbiblx cyGCltemax ¢ cocmasnenuem eouno2o baranca no yl(peofcz)enulo.

'7> Benos B.A. I'paxanckoe mpaso. YueGuuk. — M.: FOpaitr, 2012. — T. 3. OcoGennas uacts. AGCO-
JIOTHBIE TpakaaHcko-mpaBoBbie ¢opmel. — C. 307; T'paxpanckoe npaBo: Yueb.: B 2 1. / OTB. pen.
E.A.CyxanoB. — M.: Craryr, 2010. — T. 1: O6mas yacts. Bemmnoe npaso. Hacnencreennoe npaso. Wn-
TeJUIeKTyalbHBIE NIPaBa. IMYHBIC HEMMYIIeCTBeHHBIE npaBa. — C. 615.; I'paxknanckoe mpaso. Yacts mep-
Bast: Yue6. / Ilox pex. A.T'. Kannuna, A.J1. MacnseBa. — 2-e u3z., nepepa6. u pom. — M.: IOpucts, 2002.
—C.2%.

Ecnu YUYpEXKIACHUE pacCMaTpUBAThL B KAYECTBE CYGBCKTH HE TOJIBKO IIpaBa ONEPAaTUBHOIO YIPaBIICHUA,
HO M mpaBa X03HCTBEHHOTO BCEACHHUA B OTHOIICHHWH JA0XOJ0B, IOJYYCHHBIX OT pa3pemeHHoﬁ y4apeaun-
TEIbHBIMU JIOKYMEHTaMH MPEANPUHAMATEBCKON AEATEIBHOCTH U IIPUOOPETEHHOTO 3a CUET 3THX J0X0-
JIOB UMYIIIECTBA, TO HEM30EKHBIM SBIIICTCS IPHMEHEHHE npaBwil 11. 3 ¢T. 276 'K o noxyd4eHuu coriiacus
COOCTBEHHHKA B Ciry4dae pacnopspKeHus (J'IIOG]:IMI/I CHOCOGaMI/I, B TOM YHUCJI€ U HE BICKYIIHUMH OTUYXIEC-
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0co00T0 BEUTHOTO IpaBa «KOTOPOE HE YKIIAIBIBACTCS HHU B PaMKH IpaBa
OTIEpAaTUBHOTO YTMpaBJICHHs, HM B pPaMKU MpaBa XO3SHUCTBEHHOTO Beje-
His»' ', TpaBa cOGCTBEHHOCTH' ', OTICIBHOTO PEXHMA «IPABA ONEPATHB-
HOTO VIpaBIICHUS, TaK cKa3aTh, IMPABO OIEPATUBHOIO YIIPABICHHS
«rpuM»»' ¥ IpaBOMOUNS B paMKax TpaBa ONEPATHBHOTO yIIPaBIeHHs .
Ha nam B3risig, coorBercTByomien nonoxxenusm 'K sBisiercsa nocnen-
HSS TOYKA 3pEHHs, IMOJyYMBINas HOpMAaTHBHOE 3aKpervieHre B 4. 2 1. 14
JeicTByomero HeiHe [1o1okeHns o0 MopsiiKe CO37aHus YHUTAPHBIX MPe.l-
mpuATUil, yapexxaeHuid. Tak, B cOOTBeTCTBHU ¢ HOpMo# 1. 2 cT. 280 I'K
(ananormynas HopMma 1. 2 1. 299 'K Poccuiickoit denepanmu, KOTOpYIO B
kauyecTBe aprymenta npusoauT J1.B. IleTpoB) «Iwiombl, IpOXyKIHS U JO-
XOIBl OT WCIIONB30BAHUS MMYIIECTBA, HAXOMIAIIECTOCS B ... OIEPATHBHOM
YIOpaBJICHUH, a TAKKE HMYIIECTBO, IIPHOOPETCHHOE ... YIPSIKICHUEM ... IO
JIOTOBOPAM WIIHA UHbIM OCHOBAHUAM, TIOCTYIIAIOT B ... ONepamusHoe ynpas-
JeHue ... YIpeKJCHUS ... B MOPSJIKE, YCTAHOBICHHOM 3aKOHOAATEIHCTBOM
JUIsl IpUOOpeTeHH st IpaBa coocTBeHHOCTHY. ClieloBaTeNIbHO, €CIIN UMYILe-
CTBOM, 3aKPEIUICHHBIM 3a YUPEKICHUEM, H HMYIIECTBOM, IIPHOOPETCHHBIM
3a CYeT CPEICTB, BEIICICHHBIX €My, OHO HE BIIPaBe pacropsyKaThcs 0e3 co-
riacust coocrBeHanka (. 1 cr. 279 T'K), To moxomamu OT HpeAnprHHAMA-
TEIBCKOH NEeATETHHOCTH M MMYIIECTBOM, IIPHOOPETCHHBIM Ha TaKHe JO0XO-

AbI, YUPCIKACHUEC PACHOPsHKACTCA CaMOCTOATEIIBHO, HO B paMKaxX IIpaBa

HHS) HEJBIDKAMBIM MMYIIECTBOM, OJIHAKO, KaK MPEICTAaBISACTCS, MPABO CAMOCTOATEIFHOTO PacIopsiKe-
HHS He IPEIONaraeT HodyYeH s Ybero-IH00 COTIachs.

'76 Ipaxcanckoe npaso: YueGuuk: B 3 t. / Iox pex. F0.K. Toncroro. — 7-¢ u3. nepepab. u 1oIL. —
M.: IIpocnekT, 2011. - T. 1. - C. 486.

Kaxk ocoboe BemHoe npaBo paccMaTpuBaeT mpaBo onepatuBHoro ympasienus 1.B. Epmosa u npen-
JlaraeT «M3MeHuTh HazBanue riaBbl 19 'K Poccniickoii ®eneparmu, H30XKUB €ro B CIEAYIONICH peaak-
mun: «IIpaBo XO3SHCTBEHHO-TO BEICHHS, IIPABO ONEPATHBHOIO YIPABIICHUS, IIPaBO CAMOCTOSTEIHLHOTO
PACHOPSDKCHUS», JONOJIHUTh JAHHYIO IJ1aBy HOPMOMW, PacKphIBAIOLICH COAEpiKaHUE JAHHOIO IpaBa
BHECTH COOTBETCTBYIomIee fonoHenue B cT. 216 I'K Poccuiickoit ®enepaunu [Epuwosa H. B. IIpasosoii
PedCUM 20CYOapPCMBEHHO20 UMYIECMEa 6 Xo3slicmeeHHom obopome: Teopemuueckue OCHO8bL U Hymu
cosepuerncmeosanus: Aemopee. oucc. o-pa opud. nayk: 12.00.03. — M., 2001. — C. 46-49].

177 TIpakTika npumenenus I'paxaaHckoro kozpekca Poccuiickoit @enepaunn yactu nepsoit / Ilox
o6mr. pen. B.A. Benoa. — M.: FOpaiit-U3nat, 2009. — C. 544-545 (aBrop kommeHTapusi — A.B. Babaes).

'8 PaGunosuu A. HOpMaTHBHO-TIPABOBEIE OCHOBBI COCTABJIEHHS OT/IENBHOTO Gananca HeGIOIKETHOTO
YUPEKACHHUA 1O YUCTY J0XO0A0B OT paspemeHHoﬁ JACATCIBHOCTHU U HpHO6pCTCHHOFO 3a 3TOT CUET UMYIIC-
ctBa // Xo3siicTBo 1 mpaso. — 2001. — Nel. — C. 92.

17 Tlerpos JI.B. IIpaBo XO3sHCTBEHHOrO BEJICHHMs W MpaBO orepaTuBHOro ympasienus. — CII6.:
Opuy. uenrp Ipecc, 2002. — C. 197.
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OTIEPaTHBHOTO YMPABIECHHUS, YTO HEOOXOAUMO ATl NANBHEHIIEro OCYyIIECT-
BJICHUS MPEANPUHUMATEIBCKON eSTeIbHOCTH, ONpeneIsieMoi 3aKoHOa-
TeJeM B KayecTBe JEATeNbHOCTH caMmocTosiTenbHoi (4. 2 m. 1 ct. 1 T'K).
CuctemHoe TonkoBaHue HOpM cT. 277 u cT. 279 T'K ¢ yuerom ux Ha3BaHUI
TaKXe MOATBEPKIaeT BBIBOJ] O TOM, YTO YUPEXKICHUE MOXKET ObITh CyOBeK-
TOM JIMIIb IIpaBa ONEPATHBHOIO YHpaBleHHWA. B 3TOM ciydae JOrMYHON
MIPEACTABISIETCS] TOCTAHOBKA CIEAYIOIINX BOMPOCOB: 1) mMMeeT i cobcrT-
BEHHHK IIPAaBO H3BATh UMYIIECTBO, ITOMyYCHHOE B Pe3yJbTaTe OCYIIECTB-
JICHUS TIPEeIyCMOTPEHHOW YYpeIUTENbHBIMH JOKYMEHTaMU IPUHOCALICH
JIOXOJbI AEATENBHOCTH, 110 OCHOBAHUSAM, NPETyCMOTPEHHBIM HOPMOM II. 2
cr. 277 T'K; 2) BnpaBe am KpenuTopsl oOpamiath B3BICKAHHE Ha TaKoe
nMymecTBo. [10JI0KNATENBHBIA OTBET HA MEPBBIH BONPOC MPH PaccMOTpe-
HHUH «IIpaBa CaMOCTOSATEIBHOTO PAcIOPsDKEHUS) B KaUeCTBE ITPABOMOYHS B
paMKax IpaBa ONEPAaTHBHOTO YIIPABJIEHHS COOTBETCTByeT I. 2 cT. 277
I'’K'™, a ma BTOpOIT — MPOTHBOPEYHT IPAMOMY YKazaumio II. 2 ctT. 120 TK.
IMnenym Beicmiero Xosstiicreennoro Cyaa PecnyOnuku benapyck B cBoem
IMocranosnenun ot 27 oxtsaops 2006 r. Ne 11 «O HekoTOpBIX BOHpocax
MIPUMEHEHHS CyOCHIMapHON OTBETCTBEHHOCTH» TaK)Ke yKas3al, 4To «... Ha
WHOE, HE)XENN JCHE)KHBIC CPEICTBA, MMYIIECTBO, HAXOAMICECT y YIPEK-
JICHUs, B TOM YHCIE NMPHOOPETEHHOE 3a CYET JO0XOJOB, IOJIyYEHHBIX OT
MIPUHOCSIIEH JTIOXOA AEATEIBHOCTH, HE MOXKET ObITh 00pAIlleHO B3bICKAHUE
1o joaram yupexzaeaus» (4. 3 m. 13). B ropuguueckoit 1uteparype BCTpe-

HacTCa u HpOTI/IBOHOJ'IO)KHHﬁ noaxond, OCHOBaHHLIﬁ, B 4aCTHOCTH, HA TOM,

'8 Kak 61 MBI He KBATM(MIMPOBAIH TAHHOE MPABO — KAK TPABO ONEPATHBHOTO YNPABJIEHHS, MPABO
XO3SfICTBEHHOTO BEJEHHUS N KaK 0co0oe BEIIHOE IIPaBo, YUPEKJICHUE He MPHOOpeTaeT mpaBo coOCT-
BEHHOCTH Ha MMyIIecTBO (4. 3 1. 2 ct. 44 T'K), noiaydeHHoe B pe3ysbTaTe OCYIIECTBICHHS HPELYCMOT-
PEHHOMN yupeIuTeIbHBIMH JOKYMEHTAMU MPUHOCSIIEH TOXObI JEATEILHOCTH, @ YUPEAUTEINIb, COOTBETCT-
BE€HHO, €0 HE YTPAYMUBACT, a CJIEA0BATEIIBHO, UMEET BO3MOXXHOCTb U3BATH B MPEAYCMOTPEHHBIX 3aKOHOM
ciyyasx. Hemb3s MpU3HATH JOCTATOYHBIM apryMEHTOM B MOJB3Y BO3MOJKHOCTH CYIIECTBOBAHHUSA y yUpe-
XKJICHUS 1IPaBa COOCTBEHHOCTH JIMIIb TO OOCTOSTENLCTBO, YTO HOPMBI I'K HE MCKIIIOYAIOT BO3MOXXHOCTH
BOZHUKHOBCHUS y yYPEeKICHHUs HpaBa COOCTBCHHOCTH Ha MMYIIECTBO, MPHOOPETCHHOE 3a CYET paspe-
MIEHHOH MpeANnpUHUMATENbCKON AesTenbHocTH [[Ipakmuka npumenenus I pascoanckozo kodexca Poc-
cutickoti @edepayuu yacmu nepeoii / I1oo obwy. ped. B.A. benosa. — M.: FOpaiim-Hzoam, 2009. — C.
544.]. Cnemys Takoif TOTHKE, MBI MOXKEM TIPE/ITOIOKNTH BO3MOXKHOCTh CYIIIECTBOBAHNUS TIPaBa COOCTBEH-
HOCTH y YHUTapHOTO NMPEANPUSITHS, B YACTHOCTU HA JBMXMMOE MMYILECTBO, KOTOPBIM MPEAIPUITHE Pac-
MOPSDKACTCS CaMOCTOSTENBHO, ITOCKOJILKY HOpMbI 'K npsiMo 3T0 He 3anperiarot.
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gro B HOpMe 1I. 2 cT. 120 I'K (coorBerctByer m. 2 ct. 120 I'K Poccuiickoii
denepanyn) OTCYTCTBYET 3alpeT Ha oOpalleHHe B3bICKAaHHsI Ha UMYIIECT-
BO, TIPHOOPETEHHOE YUPEHKICHHEM CAMOCTOSTENBHO ', OHAKO TAKOH 3a-
IIPET OTCYTCTBYET W B OTHOIICHHH OCTAIBHOTO MMYIIECTBA, 3aKPEIUIEHHO-
ro COOCTBEHHHKOM 32 YUPEXKJICHUEM.

CoOCTBEHHHMK HMMYIIECTBA, HAXOIAIIETOCS B XO3SHCTBEHHOM BEICHUH
WIN B ONEPAaTHBHOM YIIPABJICHHUHM, JIMIIEH BO3MOXHOCTH TEPENATh 3TO
HMYIIECTBO B JIOBEpUTEIBHOE YIIpaBieHHE. Takas Iepegada BO3MOXKHA
TOJIBKO ITOCJI€ JIMKBUAAIIUN OpTraHU3alluu, B XO3SIMCTBEHHOM BCACHUU HJIN
OIEPaTHBHOM YIPABJICHHH KOTOPOH MMYILIECTBO HAaXOIMJIOCh, JIUOO mpe-
KpalieHus IpaBa XO03IHCTBEHHOT'O BEICHMS MM OIEPaTHBHOTO YIpaBile-
HUSI MMYIIECTBOM M IOCTYIUICHHS €r0 BO BIIaJICHHE COOCTBEHHHKA ITO

WHBIM TIPeAyCMOTPEHHBIM HOpMaMH TIpaBa ocHOBaHUM (II. 3 c1. 896 T'K).

§ 3. BOSHUKHOBEHWE U ITPEKPAIIIEHUE MTPABA XO3¥ICTBEHHOI'O
BEJEHUA U ITPABA OIIEPATUBHOI'O YIIPABJIEHUSA

BompocaM BO3HHKHOBEHHUSI U MPEKpaLICHHs] pacCMaTpUBAaEMbIX OTpaHU-
YEHHBIX BEUIHBIX IpaB MocBsieHa crenuanbHas cT. 280 T'K. B coorBercT-
BHU C II. | Ha3BaHHOW CTAaTHU MPABO XO3AWCTBEHHOTO BEICHHS WM TPABO
OTIEPaTUBHOTO YIPABJICHUS UMYIIECTBOM, B OTHOIIEHHH KOTOPOTO COOCT-
BEHHHKOM TIPUHATO PENICHHE O 3aKPEIUICHUU 332 YHUTAPHBIM MPEATPHUSTH-
€M, YUYPeXJICHHEM WM TOCYAapCTBEHHBIM OOBEIMHEHHEM, BO3HUKACT Y
9TOTrO HPEANPHSTUS, YIPSKICHHUS WIH FOCYIAPCTBEHHOTO O0BEIMHEHUS C
MOMEHTa Tepelaud HMMYIIECTBa, €CJIM WHOE HE YCTAaHOBJIEHO HOpMamH
mpaBa. Takum oOpa3oM, Ha3BaHHBIC IpaBa, 10 OOMIEMY IMPABHIY, BO3HU-
KaT ¢ MOMEHTa TOCTYIUICHUS UMYIIeCTBa B (haKTHYECKOE BIIAJCHUE Op-

TaHU3allu, KOTOPOE€ HOJDKHO COIIPOBOXIAATHCA IMOANMNCAHUEM aKTa IpHe-

181 Tpaxruka npuMenenus I'paxaaHckoro npumeHeHus: Poceuiickoit ®enepaunn yactu nepsoii / Tlox
o6u1. pen. B.A. Benosa. — M. : IOpaiir-U3nar, 2009. — C. 548.
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Ma-Tiepesiadi ¥ OTPaKeHWEM MMYILECTBA Ha CYeTax OallaHCa, OCHOBAHUEM
KOTOPOTO SBJISIETCSI pellleHHe COOCTBEHHUKA O Iepeaue CBOEro MMYIIECT-
Ba COOTBETCTBYIOIIEH opraHusanuy. [laHHOe OOCTOSATENBCTBO CIEAYET
YUUTHIBATh NIPU paACTIpelieNICHUH PHUCKa 3a CIIydaiiHyro TMOeb WiIn MoBpe-
XKJIeHne uMyniecTsa. [Ipu nepenade uMymiecTBa B yCTaBHBINH (OH]I OpraHu-
3alliM COOTBETCTBYIOIEE OTPAaHMUCHHOE BEIIHOE MPAaBO BO3HHUKAET C MO-
MEHTa €€ TOCYJapCTBEHHON PETUCTPALH.

[IpaBo X034HCTBEHHOTO BEICHHS U NIPABO ONIEPATUBHOTO YIIPABICHUS Ha
HEABIKUMOE NMYIIECTBO BO3HUKAIOT C MOMEHTa UX TOCYAapCTBEHHOH pe-
THCTpALUU B KauecTBE NIPaB HA HEJBIKUMOE UMYIIECTBO. B cooTBeTcTBIM
cm. 2 c1. 280 T'K npaBo X03s11CTBEHHOTr0 BEACHUS WU IIPAaBO ONEPAaTUBHO-
TO YIpaBJICHUS HA IIOABI MPOIYKIHIO, JAOXOJbI, MPHOOPETEHHBIE OT HC-
MIOJIb30BaHMS MIEPEJAHHOTO CYOBEKTY 3THX INpPaB (3aKPEIVICHHOTO 32 HUM)
HUMYILIECTBA, a TAKXKE€ HAa MMYIIECTBO, MPHOOPETCHHOE MO JJ0TOBOPaM HIIH
WHBIM OCHOBAHMSIM, BO3HHKAeT B TOPAAKE, MPEAYCMOTPEHHOM JUISI BO3-
HUKHOBEHHUS ITpaBa COOCTBEHHOCTH.

IIpaBo XO3sIHCTBEHHOTrO BEIECHUS U TNPAaBO ONEPATHBHOIO YIIPABICHUS
MMYIIECTBOM MPEKPAIAlOTCsS MO OCHOBAaHMSAM M B HOPSAIKE, HPETyCMOT-
PECHHBIM 3aKOHOJATENBbHBIMH aKTaMH JUIS NPEKpAILICHUs] IpaBa cOOCTBEH-
HOCTH. B KauecTBe crenuaabHOTO OCHOBAHUS 3aKOHOJATENIEM Ha3BaHO pe-
IIeHHe COOCTBEHHHUKA O NMPABOMEPHOM M3BATHH MMYILECTBA Y COOTBETCT-
ByIOLIEro cyObekTa, ogHako B HopMax ['K oTCyTCTBYIOT KpuUTEpHHU MpaBo-
MepHOCTU Takoro usbatus. Kpome Toro, Hopma m. 6 ct. 113 I'K ycranas-
JIMBAET, YTO COOCTBEHHHWK HMYIIECTBA YHHTApHOIO IPEINPHATHS, €CIIH
nHoe He onpeneneHo Ilpesunenrom PecrryOnmukn benapych, nonoxxeHnsmMu
I'K, «npuHNMaeT pemnreHne 06 M3BATHM MMYIIECTBA Y YHUTApHOTO TpE.-
MPUATUS B TOPSAKE M CIIyYasX, HMPeAyCMOTPEHHBIX 3aKOHOAATEIbCTBOM
160 ycTaBoM». 3/1eCh K€ CleAyeT HAllOMHUTh, YTO MMYIIECTBO, 3aKpel-
JICHHOE 3a Ka3eHHBIM MpPEINPHUSATHEM, YUPEXKIEHHEM WIM ToCyAapCTBEH-

HBIM O6’BCZII/IH6HI/ICM Ha MpaBC OINCPATUBHOIO YIIPABJICHUS, MOKET OBITH
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MIPaBOMEPHO H3BATO COOCTBEHHHKOM TOJBKO B CIy4dae HAIWYHS JT0Ka3a-
TEJIBCTB TOTO, YTO TAKOE UMYIIECTBO SIBJIACTCS HM3JIUIIHUM, HEUCIIOIb3Ye-
MBbIM JIH0O UCIOJIb3YEMBIM He 10 Ha3zHauyeHuto (1. 2 c1. 277 I'K).

W3 mpuBeneHHBIX TMOJOXKCHUN 3aKOHOAATENIHCTBA B MX CHCTEMHOH H
(YHKIIMOHATBHOM CBSI3M, HA HAIIl B3TJISJ, CICIYET, YTO U3BATHE UMYIIECT-
Ba M3 XO3SAHCTBEHHOTO BEIEHHS KaK B CIydasX, MPeIyCMOTPEHHBIX 3aKO-
HOZATENBCTBOM, TaK M B CIyYasX, IMPEIyCMOTPEHHBIX YCTaBOM, IOJKHO
OBITh IPAaBOMEPHBIM. VIHBIMHU CIIOBaMH, U3 MPHUBEACHHBIX HOPM, B YaCTHO-
ctu, . 3 cr. 280 I'K, BoBce He BBITEKaeT BO3MOXKHOCTH COOCTBEHHHKA
HMMYIIECTBA YHUTAPHOTO MPEIIPUATHS, OCHOBAHHOTO HA IPaBE XO3SHCT-
BEHHOTO BEJICHUS, B JIFOOOH MOMEHT U3BATh UMYIIECTBO, B YACTHOCTH Jie-
HE)KHBIC CPEJICTBA, JAXKE NPH OTCYTCTBHH Y HPEINPHATHS TPHOBLIH .
[IpOTHBOIIONIOXKHBIN MOAXO0] TO3BOJITI OBl COOCTBEHHHWKY H3BIMATh HMY-
IIECTBO M3 XO3AWCTBEHHOTO BEICHUS, B TOM YHCIIE, C IIEIbI0 N30eKaTh 00-
palleHust B3bICKAHHsI KPEIUTOPOB.

[IpuMeHUTETbHO K MPaBOMOYHSIM COOCTBEHHHKA HMMYIIECTBA, 3aKpel-
JICHHOTO Ha IPaBe XO3SIMCTBEHHOTO BEJICHUS, B POCCHUCKOU CyIeOHOM
MPAaKTHKE U FOPUANICCKON JUTEepaType BHICKa3aHa Cieayromas, Kak mpe-
CTaBIISIETCSI, COOTBETCTBYIOMIAS IIETISIM TPAKAAHCKOTO 000pOTa W MPHUHITH-
IaM TpakJIaHCKOTO IpaBa B IIEJIOM TOYKa 3PEHUS, COTIIACHO KOTOPOH cOO-
CTBCHHHK HE BIIPaBE PacCIOPsIKATHCSA HMYIIECTBOM, 3aKPEIICHHBIM 32
MPEIIPUATHEM Ha MPaBe XO3SMCTBEHHOTO BEICHMS, 0€3 CoryiacHs MOCe-
Hero'™. KpoMe Hanuuhs COTNACHS MPEANPUATHS, IPH OLEHKE MPaBOMEp-
HOCTH U3BITHS CYIbl YIUTHIBAIOT BO3MOXKHOCTD IMOTAIICHUSI IPEAPUSATH-

M erHHTOpCKOﬁ 3aI0JDKCHHOCTH 3a CYCT OCTAaBHICIOCA IIOCJIC HM3BATUA

82 Touka 3peHus 0 HaTMUMKM y COGCTBEHHMKA TAKOTO MPABOMOYHS MOJNYUMIA PACIPOCTPAHEHHE B
MPaBONPUMEHUTENbHOI mpakTuke. CM. Taroke: [Iupko M. Kak cOOCTBEHHUKY M3BSTh CBOHM CPEICTBA M3
0060pOTa YacTHOTO yHUTapHOTO Npenpustus / Hanorossiii Bectauk. — 2010. — Ne 15.

' Cm.: . 40 Tlocranosnenus Ilnenymon Bepxosroro Cyna Poccuiickoii Genepatmu u Briciero
Apo6urpaxknoro Cyna Poccuiickoii ®enepauun ot 1 urons 1996 r. Ne 6/8 «O HEKOTOPBIX BOIpOCax, CBS-
3aHHBIX C IPUMEHEHHEM YacTH nepBoii I'paxknanckoro xozaekca Poceuiickoit denepanun».

TIpaxruka npuMenenus I'paxnanckoro kojpekca P® gactu nepsoit / [Tox o6ur. pen. B.A. Benosa. —
M. : IOpaiir-H3par, 2009. — C. 553-554.
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VIMYIIIECTBA ¥ BO3MOXKHBIE MOTHBBI M3BATHS ', KOTOPOE, KAK OTMEYanoch
BBIIIIE, MOYKET OBITh OCYIIECTBIICHO C LENbIO NPEISTCTBUS OOPAIICHUIO HA
HETO B3BICKaHUS KPEAUTOPOB.

CrienanbHBIMA OCHOBAaHHUSMH IIPEKPAIICHUS IIpaBa XO3SHCTBEHHOTO
BEJICHUS U IIPaBa ONEPATUBHOIO YIIPABICHUS BBICTYIAIOT TAKXKE MMPHBATHU-
3anus, B pe3ynibTaTe KOTOPOH MpennpusaTHs Kak UMYIIeCTBEHHBIE KOM-
IUIEKCHI TOCYJApCTBEHHBIX YHUTAPHBIX MPENNPUATHH MPOJAIOTCS Ha ayK-
[IMOHE WJIM TI0 KOHKYPCY CYOBEKTaM MpPHUBATHU3AIMH, OMPEIEICHHBIM CITe-
[MajJbHBIMA HOPMaMU TpaBa; MpeoOpa3oBaHue TOCYIaPCTBEHHBIX YHUTAP-
HBIX TPEANPHUATUHI B OTKPBITHIC aKIIMOHEPHBIC OOIIECTBA; PUCOCIMHCHHE
TAKHUX MPEANPUATHHA K OTKPHITEIM aKIIHOHEPHBIM olmectBaM . [lepeuric-
JICHHBIC OCHOBAHMS TPEACTABILIIOT COO0H HCKITIOUEHUE U3 TpaBUIIa O Clie-
JIOBaHUM IIPaBa XO3IHCTBEHHOTO BeJeHMs 3a Bemblo (1. 1 cT. 281 I'K).

TakuM OCHOBaHMEM IS MIPEKpAIEHHs IIpaBa XO3IHCTBEHHOTO BEICHUS
WU OTNEPAaTHBHOTO YIPABIEHUS, KaK-0TKa3 OT HUX, COOTBETCTBYIOIIUE
CYOBEKThI MOTYT BOCIOJIb30BATHCS TOJBKO MIPUMEHHUTEIBHO K UMYIIECTBY,
pacropsbKeHre KOTOPBIM BO3MOXKHO 0e3 coriacusi coOOCTBeHHUKA. B oTHO-
IOICHAW OCTAJIBHOTO MMYIIECTBAa MX OOOCHOBAaHHOE W HaIJexKarie odopM-
JICHHOE BOJICU3BSBIICHUE OYIET pacCMaTPHUBATHCS JIMIIb KaK OCHOBAHHE
JUTS IPUHATHS COOCTBEHHUKOM PEILICHHS O IPAaBOMEPHOM H3BATHH TaKOTO

HMMYILIECTBA.

' Bonee nonpo6Ho 06 oM cm.: [Ipaktika npumenenns ['paxnanckoro konexca Poccuiickoii Me-
JleaL[]/l]/l vacty nepBoii / [Tox o6mr. pen. B.A. Benoa. — M. : IOpaiir-U3nar, 2009. — C. 553-554.

° Cm.: 3axon Pecry6mikn Bemapyck ot 16 mroms 2010 T. «O IpHBaTH3aIMM rOCYIapCTBEHHOTO
HMYIIECTBA U IPeoOpa3oBaHUU TOCYIAPCTBEHHBIX YHUTAPHBIX NPENPHUATHI B OTKPBITHIC aKI[HOHEPHBIC
o0uecTBay.
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I''TABA 8. 3AIIIUTA ITPABA COBCTBEHHOCTH
N OI'PAHUYEHHBIX BEIIIHBIX ITPAB

§ 1. IOHATHE, ®OPMBI, CIIOCOBbI
N CPEJACTBA 3AIIUTHI BELIIHBIX ITPAB

WmyriecTBeHHbIE OOILECTBEHHBIE OTHOIIEHHUS, COCTABISIONIME OCHOB-
HOHM MpenMeT IpaKIaHCKO-MPAaBOBOTO PEryIHPOBaHHS, KaK YXKe HEOAHO-
KPaTHO OTMEYaIOCh, BOSHUKAIOT M PA3BUBAIOTCS 10 MIOBOAY MPOU3BOACTBA,
oOMeHa W TOTpeOJIeHHs Pa3INYHON MPOAYKIWU (TOBAapoOB, padOT, yCIYT).
HemnocpencTBeHHO yKka3aHHBIE IPOILIECCHI ITOUISKAT JEeTaIbHOMY IIPaBOBO-
MY PEeryJMpOBaHHIO HOPMaMH TPaXKIAHCKOTO MpaBa.

Kak nmporecc npon3BoAcTBa pa3IHUHBIX BeleH, Tak ¥ UX HOPMaJbHOE,
JISTUTUMHOE HCII0JIb30BaHue (MOTpedIeHNE ) BOSMOXHEI TOJIBKO TP HaJIU-
YUW y BIaJeJblia BEIIM NPABOBOTO THTYJAa HAa HEE — MPETyCMOTPEHHOTO
HOpPMaMH TPaXIAHCKOTO IpaBa NPABOBOTO OCHOBAHUS, ITO3BOJIIOLIETO
CcyOBEKTy BO3JIEHCTBOBATH Ha BEMHIb JIFOOBIM CITOCOOOM, HE MPOTHUBOpEYA-
MM TPaXKAaHCKO-IIPABOBBIM HOpMaM JHOO OOIIMM HadalaM M CMBICTY
TPaXAaHCKOTO TpaBa. TakuM THTYJIOM, B IIEPBYIO O4Yepe.lb, SIBISIETCS OC-
HOBHOE BEIIIHOE ITPaBO — MPAaBO COOCTBEHHOCTH, a TAK)XKE ITPOU3BOAHBIE OT
npaBa COOCTBEHHOCTH OTpaHUYCHHbIC BELIHBIC IPaBa.

Kak npaBo cOOCTBEHHOCTH, TaK M OTPaHUYCHHbIC BELIHBIC NIPaBa, Ha 4TO
YKa3bIBaJIOCh BBINIE, C TOYKH 3pEHHS KJIACCU(PUKAIUK I'PaXKIAHCKHX INPaB
SIBIISIFOTCS a0COJTFOTHBIMHU BCHIHBIMU TIpaBaMH, OMOCPCAYIOMIMMU OTHOMIC-
HUSl CTaTHMKU. B 3TOH CBsI3M MOXHO YTBEpKAAaTb, YTO INMPUHAIIICIKHOCTDH
BEIIM CYOBEKTY HENOCPEICTBEHHO Ha IpaBe COOCTBEHHOCTH, T.e. abco-
JIIOTHOM TIpaBe, SBJSIETCSI IPAaBOBOW rapaHTHEH, BO-IIEPBBIX, OECTIpersiTCT-
BEHHOTO OCYILECTBICHHUsSI COOCTBEHHHKOM BCEX TPEX IPaBOMOYHiIl coOCT-
BEHHHKA B OTHOILECHUH IIPUHAUISKAIIEH eMy BEIlH H, BO-BTOPbIX, FOPHIHU-

YEeCKHM O00ECIEUMBAIOIIEH 3alUTy OT BMEIIATEIbCTBA B XO3SHCTBEHHYIO
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ctepy coOCTBEHHHKA BCEX MHBIX JIHII.

Bwmecre ¢ Tem, HOpMBI IIpaBa COOCTBEHHOCTH, SBJISISCh, B OCHOBE CBOEH,
PETYNATUBHBIMH, CO3JAIOT HJICOJOTMYECKHE MPEINOCHUIKH JUIs HOpMallb-
HOT'O Pa3BUTUS IPa)JTaHCKO-IPABOBBIX OTHOUIEHUH, BO3HUKAIOIIUX IO IO-
BOJy BIJIaJI€HUs, TOJIb30BAHMS M PACHOPSHKEHUS IPUHAUICKAIIUM CYObeK-
Ty IMYILIECTBOM H, TaK e KaK JIpyrue HOPMBI TPaKAAHCKOTO IpaBa, He 3a-
CTpaxoOBaHBI OT WX HAPYIICHHUS, B PE3YyJIbTAaTe COBEPIICHUS KOTOPOTO COO-
CTBEHHHMK WJIM MHOM TUTYJBHBIN BiIaseNell BN JUIIAETCS HOPMATHBHO
3aKpeIUICHHBIX 32 HUIM BO3MOXHOCTEH MCIIOIb30BaHHUS CBOETO MMYIIIECTBA.

JlumeHne coOCTBEHHHMKa BO3MOXXHOCTH HOPMAaJIbHOTO OCYILECTBICHUS
€ro 3aKOHHBIX MPaBOMOYUIl B OTHOIIEHUM NMPUHAAJIESKAIIETO eMy UMYIle-
CTBa MOJKET TPOM3OHTH BCIICACTBHC HEIPABOMEPHOTO HU3BATHS CaMOTO
00BEeKTa BO3IEHCTBHSA, THOO MHBIMH CIIOCOOAMH, HE CBSI3aHHBIMU C (PaKTH-
YECKUM H3BATHEM UMYIIECTBA y €r0 COOCTBEHHHKA, T.€. TOCPEICTBOM PO-
THUBOIPABHOI'O BMEIIATENLCTBA B XO3HCTBEHHYIO Cchepy YyIpaBOMOYEHHO-
ro JIMIA, BCIEACTBHE YEro IOCIeAHee JIMIINTCSA IOPUANYEeCKH obecreueH-
HOW BO3MOXKHOCTH BO3J€HCTBUS 'HA CBOE UMYILECTBO JKEJIAEMBIM Ul HETO
CIIOCOOOM.

HeratuBHBIE TIOCIIEACTBHS B BHIE CO3/IaHHMS COOCTBEHHHKY HWMYIIECTBA
WIA WHOMY THUTYIBFHOMY BIIQJICNbIly HPEISTCTBHNA B OCYIIECTBICHUH IIpa-
BOMOYHH COOCTBEHHHKA B OTHOILICHUH €T0 UMYIIECTBA MOTYT BO3HUKHYTH B
pe3yJIbTaTe COBEPIICHUS HECOOCTBEHHUKOM JCHCTBHI B MpEAeiax Mpeaoc-
TaBleHHbIX eMy HopMamu 'K mpaB, Ho mpotuBopedanum HopMmaM cT. 9 'K
croco0OM U, CJIeI0BaTENbHO, NPU3HABAEMbIX IPOTHBOPEYAIIMMU TpeOoBa-
HusaM 'K, T.e. mpotuBompaBHbIMU. Hampumep, ocyIiecTBICHHE TPeI0CTaB-
neHHsIXx HopMamu 'K mpaB MCKITIOUATENTFHO C HAMEPEHHWEM INPHYHHUTH
Bpell COOCTBEHHHKY MMYIIECTBA ITOCPEICTBOM CO3JaHHUS MPEMATCTBUI OCy-
LIECTBJICHHUS MIPAaBOMOYUI COOCTBEHHHKA B OTHOIICHHH KOHKPETHOTO MMY-
miecTBa (IIMKaHa) JMOO 3710ynoTpebeHue MPeJoCTaBIeHHBIMU IpaBaMu B

UHBIX hopmax.
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Heo0x01uMo OTMETHTD, YTO JIMIIEHHE COOCTBEHHUKA (haKTHIECKOH BO3-
MOYKHOCTH OCYIIECTBJICHHS NPHUHAJIOKALIUX €My MPaBOMOYHMil COOCTBEH-
HHUKa MOXET IPOU30MTH KaK BCIEICTBHE HapyIICHUS HOPM TPa)IaHCKOTO
IpaBa, Tak U B Pe3yjbTaTe COBEPLICHHs aJMHHUCTPATHBHOTO IPOCTYIKA
JIM00 YTOJIOBHOTO MPECTYTIICHHUSI.

B 3T0i1 cBSI3M cremyeT OTMETHTb, YTO HapsiLy ¢ HOPMaMH IPaXKIAHCKOTO
IIpaBa OXpaHa BEILIHBIX IIPAB OT MPOTHUBONPABHBIX MOCATATEIBCTB OCYIIECT-
BJISIETCS. HOPMAaMHU aIMHHHCTPATUBHOI'O M YTOJIOBHOTO IpaBa B COOTBETCT-
BUM C KBaiM(uKanuel NnpaBoHapyIIEHHs, COBEPIICHHOTO IOPTHUB COOCT-
BEHHOCTH.

[Ipu 3TOM 1O OXpaHO¥ BEIIHBIX IIPaB CIIEAYET IIOHUMATh COBOKYITHOCTb
TIPEBEHTUBHBIX MEPONPHATHH, OCYIIECTBIIEMBIX T'OCYIapCTBEHHBIMH Op-
raHaMH U COOCTBEHHMKaMH (MHBIMU THUTYJIbHBIMU BIaJelbIIaMH) HMYILe-
CTBa, HANpPAaBJICHHBIX HAa CO3JaHHE HEONArONPHATHBIX SKOHOMHYECKHX H
COIMAJIBHBIX YCJIIOBHH COBEPILICHHUS] MPOTHUBOIPABHBIX JISSIHUN B OTHOIIE-
HUH Yy’KOI'0 UMYIIECTBA.

HesaBucumo ot criocoba BMemaTenscTBa B X03sMCTBEHHY0 cdep codct-
BEHHHUKA WJIM HHOTO TUTYJBHOTO BIIAJIENbLIA, & IMEHHO ITyTEM H3BSITHS UMY-
IIECTBA M3 €ro (paKTHIECKOro OONamaHMsl, MHOTO HE CBA3AHHOTO C BOJIECH
COOCTBEHHHKA BBIOBITHSI MMYIIECTBA U3 C(Eephl ero TOCIOJCTBA JHOO II0-
CPEICTBOM CO3J]aHUsI MHBIX NPEMSTCTBUNA Ui HOPMAaJIBHOM DKCIUTyaTaliu
COOCTBEHHOW BeIlM, BO3HMKAET CHUTYyallWs, HE COOTBETCTBYIOIIAS TpeOo-
BanusM HOpM KoHcruryrmm, 'K ¥ MHBIX HOPMAaTHBHBIX MPaBOBBIX aKTOB,
YeM CTaBUTCS I10]] yTpo3y HOPMaJIbHOE Pa3BUTHE IPakAaHCKOTo 000poTa.

Tak, rocyapcTBO B COOTBETCTBUM ¢ HOpMamu cT. 44 KoHcTtuTyuuu ra-
PaHTHPYET KOXKIOMY CyOBEKTYy, HAXOAAIEMyCsl Ha TeppUTOpHn PecryOmmku
Benapych, npaBo cOOCTBEHHOCTH, €€ HENPUKOCHOBEHHOCTh W TOCYJapCT-
BEHHYIO 3aIlUTy OT IPOTHUBOINPABHBIX MocsrarenbcTB. ObecrieueHneM 3a-
kperuieHHOH B KOHCTHTYIMu rapanTuu sBisercsi 3(Q(GEeKTUBHOE MPaBOBOE

peryjmpoBaHue 06IIIeCTBeHHLIX OTHOMGHHﬁ, BO3HHMKAIOMIMX B IIPOLCCCE

348



proOpETeHNS MIpaBa COOCTBEHHOCTH M OCYIIECTBICHHS CyOBEKTaMH TpaK-
JIAHCKOTO TIpaBa MpaBoMOYMi coOcTBeHHMKA. [Ipr 3TOM OHMM U3 HEOOXO-
JMMBIX 3JIEMEHTOB 3(P()EKTHBHOTO MPAaBOBOTO PETYJIUPOBAHUS OTHOILCHUI
COOCTBEHHOCTH CIICIyeT MPU3HATH COBOKYITHOCTh OXPAHHUTEIBHBIX IPaBO-
BBIX CpEJICTB, HAIPABJICHHBIX HA 3aIlUTy IpaBa COOCTBEHHOCTH M OTPaHU-
YEHHBIX BEIIHBIX IPaB B CIlydae WX HAPYIICHHs, YTO, HAPSIY C PETYIIATUB-
HBIMH HOPMaMH BEIIIHOTO TIPaBa, CIYKHUT CTAOMIHLHOMY Pa3BUTHIO TPaKIaH-
CKOro 000poTa, 3PPEKTUBHOMY BOBJICUCHHUIO HMYIIIECTBA B SKOHOMHUYCCKHI
000pOT, IMHAMUYHOMY Pa3BUTHIO OOIIECTBA U FOCY/AAPCTBa.

CrenoBarenbHO, CyOBEKT, yIIEMIISIONINN HHTEPEChl COOCTBEHHUKA UMY-
IIECTBA, MOCATACT, B MEPBYIO OUYepelb, HA KOHCTUTYIMOHHBIA W, BO BTO-
PyIo, Ha TpaXXKTaHCKHIA TTPAaBOIIOPSIOK, YCTAHOBJICHHBIN B TOCYAAapPCTBE.

Ha ocHoBaHumM KOHCTHTYIHOHHEIX HOpM B ['K 3akperuieH mpuHIMI He-
MIPUKOCHOBEHHOCTH COOCTBEHHOCTH, HMMIICPATHBBI KOTOPOTO IPEJOCTaB-
JISIFOT CYOBEKTaM IPaKAaHCKOI'O IMpaBa OXpaHy IpaBa COOCTBEHHOCTH Ha
HMMYIIECTBO, IPHOOPETEHHOE B COOTBETCTBHUHU C IPAaBOBBIMH HOpPMaMH, Ta-
PaHTHPYIOT HETPUKOCHOBEHHOCTH ITPaBa COOCTBEHHOCTH M €TI0 FOCYAapCT-
BEHHYIO 3amuTy. TakuM 00pa3oM, MPOTHBOIPABHOE BMEIIATEIBCTBO B XO-
3SIMCTBEHHYIO c(epy COOCTBEHHHKA WM WHOTO THTYJIBHOTO BIIaJeibla
TaKk)Ke IPOTHBOPEUYHT YCTAHOBICHHOMY B TOCYJapCTBE TPakTaHCKOMY
npaBonopsiaky. CregoBarenbHO, J000€ yIIeMIeHHe MpaB COOCTBEHHHKA
10 OTHOILIEHHIO K X 00beMy, 3akperuieHHoMy B Koncrtutyrun u I'K, aBns-
€TCS MPOTUBOIIPABHEIM, YTO CITY>KUT OCHOBAHUEM JIJIsl BOCCTAHOBIICHUS Ha-
PYLICHHOTO TIpaBa B MPEIyCMOTPCHHOM IPABOBEIMH HOPMaMH HOPSIKE C
HCTIOJH30BAHUEM IIPEIYCMOTPCHHBIX IPAaBOBEIMH HOpMam# (HOPMBI, CIIO-
COOOB M CPE/ICTB 3aIIUTHI.

B PEIYNBbTATE COBEPUICHUA MMPOTUBOIIPABHOI'O JACAHUA B OTHOLMICHUN 1Y~
KO0 UMYIIECTBA Y €r0 COOCTBEHHUKA BO3HUKAET CyObEKTHBHOE MPAaBO Ha
3aIIUTY HAPYIICHHBIX MIPAB U YIICMJICHHBIX 3aKOHHBIX HHTCPECOB.

HOL[ 3alUTON BCHIHLIX IIpaB CJICAYCT MOHUMATL BO3HHUKAIOMICE BCJIC/-
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CTBUE COBEPILEHHS MPOTHUBONPABHOTO AESHUS B OTHOLIEHHUU YY>KOTO MMY-
LIeCTBa OOIIECTBEHHOE OTHOILIEHKE, B IIPOLIECCE YYacTHs B KOTOPOM CyOb-
eKTy I'pak[JaHCKOTO IpaBa, BEILHBIC IpaBa KOTOPOrO HapyIIEHBI, Mperoc-
TaBysieTcsl oOecreueHHas roCyIapcTBOM BO3MOXKHOCTb BOCCT@HOBJICHHS
HapyIIEHHOI0 BELIHOIO MpaBa U 3aIlUThl CBOUX 3aKOHHBIX MHTEPECOB IIy-
TEM HCIOJIB30BaHMs COOTBETCTBYIOIIUX CPEIACTB 3alUTHI, MOATEKAIIUX
MIPUMEHEHHIO B paMKax M30paHHOTO crioco0a U ()OPMBI 3aIIUTHL

B mpornecce peanuzanuu CyOBEKTUBHOTO TpaBa Ha 3aIIUTy CYOBEKTHI
IpaXXIaHCKOTO MpaBa MOTYT HCIIOJIB30BaTh KaK IOPUCIUKIHUOHHYIO, TaK H
HEIOPUCIUKINOHHYIO (POPMBI 3aIIUTHI, B PaMKaX KOTOPBIX NMPHUMEHSIOTCS
COOTBETCTBYIOIINE CIIOCOOBI M CPEJICTBA 3aIIUTHl HAPYIICHHOTO CYOBEK-
THUBHOTO BEIIHOTO MPaBa.

IOpucankionnas Gopma 3aIMUThl BEIIHBIX TIPaB, HA YTO yKa3bIBAJIOCH
BBIIIIE, MPEAIoIaraeT oOpalieHNe 3a 3aIlUTOM B KOMIIETCHTHBIE TOCyaap-
CTBCHHBIE OpPTaHbI, a HEIOPHCIUKIMOHHAS — HCIOIB30BaHUE CYOBEKTOM,
BEIIHOE IPaBO KOTOPOr0 HAapyIIeHO, NMperycMOTpeHHbIXx HopMmamu ['K
CPEICTB CaMO3alllUThl TPAXKJAHCKU TIPaB.

Janee OynyT paccMOTpPEHBI CHOCOOBI M CPEICTBA 3alIUTHI, MPUMEHsIE-
MBIE€ B PaMKaX FOPHCAMKLIMOHHON ()OPMBI 3aIIUTHI, T.€. TIOCPEACTBOM HC-
MIOJIb30BAHKS BO3MOXKHOCTEH TOCyIapcTBa IO MPHHYIUTEIBHOMY BOCCTa-
HOBJICHUIO HApYIIECHHOI'O Cy6’beKTI/IBHOFO ImpaBa y4aCTHHKa IrpaXIaHCKUX
NIPaBOOTHOLLEHUH.

B ropuanueckoil nurepaType Takue MOHATUS, KaK «CPEICTBA 3aILUTHD) U
«CHOCOOBI 3alIUTH), OTOXKIECTBIIOTCSA. [IpH 3TOM HEKOTOpbIE aBTOPHI
BBIJICIISIFOT TPH, @ HEKOTOPBIE — YEThIPE TPYMIIBI CPEACTB (CIIOCOO0B) 3aIu-
THI TIpaBa COOCTBEHHOCTH M IPYTHX BELIHBIX ITPaB.

Tax, B.Il. Kamplmmanckuii BBIAENSET TPH TPYNIBI CIIOCOOOB 3aIIUTHI
mmpaBa COOCTBEHHOCTH: 1) BEIIHO-IIPABOBBIC; 2) 00513aTEILCTBEHHO-ITPABO-
BbI€; 3) cr1ocoOBl, KOTOPHIE HE BOILIM B IIEPBBIE JIBE TPYIIIBI U CONEPIKATCS

B OTACJbHBIX MHCTUTYTAX I'paXXJIaHCKOr'oO IIpaBa (B TOM YHCJIE B CIOCOOBI
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3alIMTHl 3aKOHHBIX HMHTEPECOB COOCTBEHHMKA INPH MNPEKPAIEHWH IIpaBa
cobereennocTH) ™.

CepreeB A.Il. BbLAENsIeT YeTBIpEe TPYMNbI CPEACTB 3aIUTHI BEIIHBIX
mpas: 1) BEUIHO-TIPaBOBEIC; 2) 0053aTENbCTBEHHO-TIPABOBEIE; 3) CHOCOOBDI,
KOTOpBIE HE BOIIUIM B IIEPBBIE JIBE TPYIIIBI U COAEPKATCSl B OTAEIBHBIX HH-
CTHTYTax T'PakIaHCKOTO MpaBa; 4) TpakIaHCKO-IIPABOBbIE CPEICTBA, KOTO-
pBI€ HaNpaBJIEHBI Ha 3aIIUTY WHTEPECOB COOCTBEHHMKA NPH NMPEKPAILICHUH
IpaBa COOCTBEHHOCTH IO OCHOBAaHHUSM, IPEIyCMOTPEHHBIM IPaBOBBIMH
HopMamu' . Kak BUIHO M3 COMEP/KAHMS TPETeil M 4eTBEPTOi Kaccu(uka-
uuoHHbIX Tpymi, A.Il. CepreeB B 0JJHOM psilly UCIIOJIB3YET TaKWe TOHSTHS,
KaK «CPEACTBa» 3alUThl M «CIOCOOBD) 3alHTHI.

Anamm3 conepxaHusl KIacCH(UKAIMH, MPUBEICHHBIX ABYMS yYEHBIMH,
YKa3bIBaeT Ha MX ITOJHYIO0 HJICHTHYHOCTH, 33 MCKIIOYEHHEM TOro, uro B.IL
Kampimanckuii 00beIMHAT B TPETHIO TPYIITY-CIIOCOOBI (CPENICTBA) 3AIHTHI,
kotopsie A.Il. CepreeBsIM BBIIENEHBI B IBE€ CAMOCTOSTENbHBIE TPYMITBI —
TPEThIO M 4YeTBEPTYyI0. be3ycioBHO, Ooliee JIOTMYHOH CIeqyeT NpH3HATH
knaccudukanuio, npemioxkennyto A.Il. CepreeBblM, Tak KakK CIIOCOOBI
(cpencrta) 3alIUTHL, BKIIOUYECHHbBIE B TPETHIO M B YETBEPTYIO I'PYIIIHI, TIPH-
MEHSIOTCSI TIPU Pa3NUYHBIX OOCTOSITENBCTBAX M, CIEAOBATENBHO, KIACCH-
¢ukammst, npemnoxkerras A.Il. CepreeBeiM, siBsieTcst Oonee yIoOHOH st
MPOBCACHUN HAayYHBIX HCCHCHOBaHHﬁ. OI[HaKO, C TOYKHM 3pCHUA UX ITpaK-
THUYECKOoro npuMeHeHus, u kinaccudukarmioo A.I1. Cepreea, u knaccudu-
karuro B.I1. Kambimanckoro cienyeT npu3HaTh HICHTHYHBIMA.

AHanorn4ssle K1accu(pUKanuy MpUBOIATCS TAKUMH aBTOPaMH, Kak B.A.

BI/ITYLHKOlgg, B.B. I—Iy6ap0B189, H.A. Cannaxmerona, E.O. XapI/ITOHOBlgO u

1% I'pananckoe npaso: Yuebuuk: B 2-x u. / [ox pen. B.IT. Kamsbimanckoro, H.M. Kopurynosa, B.1.
Wsanosa. — M.: KOHUTU-JAHA, 2011. — C. 449-450.

187 T pascnanckoe mpaso: Yue6.: B 3-x T. / Tlox pen. AL Cepreesa. — M.: TK Ben6n, 2008. — T. 1. — C.
788-790.

" Buryniko B.A. [paxanckoe npaso: Yue6. noco6.: B 2 u. — Munck: Benopycckas nayka, 2007. —
Y. 1.—C.411-412.

% Tpaxmanckoe mpaBo Poccrm: O6mas wacts: Kype mexuwmit / Tlox pen. O.H. CaamkoBa. — M.:
IOpucrs, 2001. — C. 558-563.

1% Xapuronos E.O., Cannaxmerosa H.A. T'paxmanckoe npaso: Yue6. moco6. — Kues: A.C.K., 2003.
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JpYyTUMH.

HecMmoTps Ha OTOXAECTBIEHHE B IOPUINUECKON JINTEpaType TaKUX Tep-
MHHOB, KaK «CII0OCOO 3aIlUTB» M «CPEACTBO 3aLIMTHD), 10 HALIEMy MHe-
HUIO, UX CJEIyeT pa3indaTh, TaK KaKk OHU MPEACTAaBISIFOT COOOH XOTS M
B3aMMOCBSI3aHHBIE IPYT C APYTOM, HO BCE K€ Pa3lIUYHbIE KATETOPHH IPax-
JAHCKOTO IpaBa.

Tak, mox crmocoOoM 3amuTHl CIEAYET MOHUMATh COBOKYIHOCTH pErJia-
MEHTHPOBAaHHBIX NPABOBBEIMH HOpPMaMHM JI€HCTBHI, COBEpIIAEMbIX CyOBeK-
TOM BEIIIHOTO IpaBa M HAIpaBICHHBIX HAa €r0 BOCCTAHOBIIEHHE JHOO Ha
BO3MeEIIEHNE YOBITKOB, IPUYMHEHHBIX HapylIeHHEM BelrHoro mnpasa. OT-
KPBITHIA MepeueHb COCO00B 3aIIUTHI TPAXIAHCKUX IpaB, B TOM YUCIE H
BELIHBIX, 3akpemieH B cT. 11 'K, koTopas mpeaycMaTpuBaeT mHepedeHb
JEUCTBUH, COBEPIICHHE KOTOPBIX C LEIbI0 3aIlHUTHl HAPYLIEHHOrO IpaBa
IIPU3HAETCS JIETUTHMHBIM.

Peanuzanus neiicTBUii, HalIpaBJIEHHBIX Ha 3alUTYy HapyLIEHHOI'O IIpaBa
U NPEeAyCMOTPEHHBIX COOTBETCTBYIOLINM CIIOCOOOM 3allIMThI, OCYIIECTBIIS-
€Tcs MOCPEACTBOM MPUMEHEHUST IPEAYCMOTPEHHBIX NTPABOBBIMU HOPMAaMU
CPEICTB 3alIUTHL, MO KOTOPBIMH CIEAYyeT MOHUMAaTh COBOKYIHOCTb IpHUeE-
MOB, HCIIOJIb3yEMBIX CYOBEKTOM IpaBa COOCTBEHHOCTH B MPOIIECCE PEaNTH-
3aIlM CyOBEKTHBHOTO 1IPaBa Ha 3aIUTY.

CpencTBaMM 3aIIMTHI BEIIHBIX IPaB, NMPHUMEHSAEMBIMH B paMKax TOTO
WM MUHOTO CII0Cc00a, ABISIOTCA, B YaCTHOCTH, COOTBETCTBYIOIIHNE IPaXIaH-
CKO-TIPaBOBBIC HMCKH, 110JIaBa€MbIC B OOIIHE MO0 XO3SIHCTBEHHBIE CyJBI B
3aBUCHMOCTH OT CYOBEKTHOT'O COCTaBa CIIOPHOTO npaBooTHouieHus. [Ipu-
MEHHTEIBHO K 0053aTEIHCTBCHHBIM IPABOOTHOIICHHUSAM CPEICTBA 3aIUTHI
HWHTEPECOB YUaCTHUKOB 00s3aTeNbCTBA 3aKperuieHs B riase 23 K.

B wacTHOCTH, IPUMEHNUTENHHO K BEUTHBIM IIpaBaM CPEICTBAMH HX 3allli-
THI SIBJISIFOTCS IIEPEYHCIICHHBIE BBIIIE YETHIPE TPYTIIbL:

1) 6ewro-npasoswvie cpedcmesa 3auumul.

—C.270-271.
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B yxazaHHyI0 Tpyniry BXOAAT MCK 00 MCTpeOOBaHMM MMYIIECTBA 3 Uy-
JKOTO HE3aKOHHOT'O BJIAJICHUS (BHHIMKALMOHHBIN HCK); UCK 00 yCTpaHEHUH
HapyllIeHui, He CBS3aHHBIX C JIMIICHUEM BIaJIeHHUs (HEraTOPHBIH HCK); UCK
0 TIPU3HAHWY NIpaBa COOCTBEHHOCTH.

Ha3BaHHbIE BeIIHO-TIPaBOBBIE CPEJICTBA 3aLIMUTHI IIPpaBa COOCTBEHHOCTH
1 OTPaHMYEHHBIX BEIHBIX IIPaB XapaKTEPHU3YIOTCS CBOCH CaMOCTOSTEILHO-
CTBIO, OTCYTCTBHEM 3aBHCHMOCTH OT HAJIMYUS OO0S3aTENBCTBEHHOTO H
HWHBIX OTHOCHTENBHBIX NPABOOTHOLICHWH, Y4acTHE B KOTOPBIX SBISACTCA
HEOOXOAUMBIM ISl IPUMEHEHUSI aHATTM3UPYEMBIX CPEJCTB 3aIUTHI, a TaK-
)K€ CBOEH HAaIIPaBIEHHOCTHIO MCKIIOYMTENILHO HA 3aIlIUTY aOCOJIIOTHOTO
CyOBEKTHBHOTO TIpaBa, KAKMM H SIBJISICTCS TIPaBO COOCTBEHHOCTH.

Bemno-nipaBoBBIe MCKH, IMEHyeMble co BpeMeH [lpeBHero Puma aGco-
JIIOTHBIMH, MOTYT OBITh HPENBSIBICHBI COOCTBEHHHKOM BEHIM K JIFOOOMY
HapYILIMTEIIO BEIIHBIX [IPaB B OTHOUICHUH WHANWBHUYaIbHO-ONPEACICHHON
BEIIM WJIHM BEIIEH, OIpeAeTICHHBIX POAOBEIMU IIPU3HAKaMH, HO WHANBUIYya-
JIM3UPOBAHHBIX JUIA Lieneil pacCMOTPEeHus cropa.

VYKka3zaHHBIE CPEJCTBA 3alUTHI, UCXOJS U3 MX Ha3BaHWH, HAMNpaBJICHEI
100 Ha (akTHUECKHi BO3BpAT UMYIIECTBA JIHILY, KOTOPOMY ITPHUHAUIC)KUT
IIPaBO COOCTBEHHOCTH B OTHOIICHWH MMYILIECTBA, XO3IHCTBEHHOE TOCIIOI-
CTBO HaJl KOTOPBIM YTEPSIHO, JINOO Ha yCTpaHEHHE NPHUHH, MPEISTCTBYIO-
LIMX COOCTBEHHHMKY UMYILECTBA PEAIM30BBIBATH IIPABOMOYHSI COOCTBEHHH-
Ka B OTHOILICHUH COOCTBEHHOTO UMYIIECTBA, JIN0O Ha MOJITBEPKACHHE (aK-
Ta MPUHAUICKHOCTH MMYIIECTBA Ha IpaBe COOCTBEHHOCTH KOHKPETHOMY
CyOBEKTY IpaXkJaHCKO-IIPABOBBIX OTHOIICHHH.

BemHo-nipaBoBBIe CpeACTBA 3AlUTHI SBIAIOTCS OOIIMMHU H, CIIEIOBa-
TEJIFHO, MOTYT NPHUMEHSATBCSA ML 3alIUTHl UMYIIECTBEHHBIX IpaB COOCT-
BEHHHUKA WJIM MHOTO THUTYJIBHOTO BIIaJeiblla TOJBKO B TOM CiIydae, KOT/a
MEKAY CTOPOHAMHM CHOpPa OTCYTCTBYET KaKOe-JINOO OTHOCUTEIBHOE IIPaBO-
OTHOILIEHUE, OCHOBAHHOE Ha 0043aTeNbCTBE.

[Tpy Hanu4uMm MeXTy COOCTBEHHHKOM (MHBIM THTYJIBHBIM BIIaJICJIBIIEM)
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UMYIIECTBA M TPETHUM JIMLIOM JIOTOBOPHOT'O WM BHEIOTOBOPHOTO IPaBO-
OTHOULICHMUA, O6'I)GKTOM KOTOpPOI'O ABJIACTCA CIIOpHasd BELIb, €€ THTyHLHLIﬁ
BJaJesell JOJDKeH MPUOErHYTh K CIEIHMANbHBIM, T.€. 00s3aTelbCTBEHHO-
MIPaBOBBIM CPEACTBaM 3anThl. Hammune Mexxay cTopoHaMu criopa O BELH
00513aTeJIbCTBEHHBIX TPABOOTHOILICHUS, HA YTO CIPAaBEAJIMBO YKa3bIBacT
P.C. BeBsenko, Bceraa ycTpaHseT BO3ZMOKHOCTh NIPHMCHEHUS BUHIMKAIIU-
OHHOTO HCKa, YTO, II0 CYTH, HCKJII0YaeT KOHKYPEHIMIO BHHIUKALIOHHOTO
(06IIIer0) 1 JOroBOPHOTO (CIEUATBHOr0) HCKa'

2) obsa3amenbcmeeHHO-npagosvle cpeocmaa 3auumsi.

AHanuzupyemasi Tpyniia IpaxJ1aHCKO-IIPaBOBBIX CPEJICTB 3alHUThl BEIll-
HBIX NIPaB XapaKTEpPH3YeTCsl CBOEH NMPOU3BOIHOCTHIO OT JOTOBOPHOTO HIIH
BHEJJOTOBOPHOI'O  00sI3aTEIbCTBEHHOTO IPABOOTHOIICHHS, SBIISIOIIETOCS
OoTHOCHTENEHBIM. CpeacTBa 3alUThl BEIIHBIX IIPaB, BXOSLINE B aHAIH3HU-
pPYEeMYIO TPyIILy, MOTYT OBITh IPHMMEHEHBI B Clydae yIIEMJICHHs BELIHBIX
IIpaB BCJIEACTBHE HAPYIICHUS YCIOBUI YIaCTHsI B 0053aTEIbCTBE:

a) AU 3aIIUTHI IIpaBa COOCTBEHHOCTH NpPW HApyLIEHUH KOHTPAareHTOM
COOCTBEHHHKA BEIIM COOTBETCTBYIOMINX OOS3aHHOCTEH IO BO3BpPATY MMY-
LIECTBA, MPEIYCMOTPEHHBIX I'PaXKIaHCKO-IPABOBBIM JOTOBOPOM, HAarpu-
Mep, TOTOBOPOM apeH.Ibl, 6€3BO3ME3THOTO OJIB30BAHUS, XPAaHCHHUS;

0) b0 M1 3amMTH UMYIIECTBEHHBIX IPaB, HE CBI3AHHBIX C MPAaBOM
COOCTBEHHOCTH Ha WHJMBH/yaJIbHO-ONPEIENICHHYIO Belllb, B CIy4ae ee T'-
Oenu BCJIEJCTBHE HEHAIe)KAIIero MCIONHEHHS I0TOBOPHBIX 00s3aTElIbCTB
KOHTPareHTOM COOCTBEHHMKA BEIM, a TaKKe B pe3yNIbTaTe NPHIWHEHUS
BpeJla WIM HEOCHOBATEIBHOTO OOOTaIIeHHs ' ~, SBIIOUIMXCS OCHOBAHUAME
BO3HHKHOBEHHS BHEJJOTOBOPHBIX 00513aTENBCTBEHHBIX IIPABOOTHOLICHUH.

[pouenypa npuMeHeHUs 00513aTeIbCTBEHHO-IIPABOBEIX CPEICTB 3aIUTHI
ImpaBa COOCTBEHHOCTH H OTpaHNMYCHHBIX BCIIHBIX TIpaB MOJICKHUT pac-

CMOTPCHUIO IPHU aHAJIU3€ COOTBETCTBYIOIMUX I'PAXAAHCKO-IIPABOBLIX HWH-

! Mpaxrika npumenenns ['paxanckoro konekca P® wactu nepsoii / [ox obut. pen B.A. Benoa. —
M.: IOpaiit-Uznat, 2009. — C. 563.
192 Toxpo6Guee 06 sTom cm.: ManbkoBckuii .A. Kypce rpaxaanckoro npasa: OcobenHast 4acts: B 3-x
T. — Munck: Monoaexuoe, 2010. — T. 2. — C. 456-561.
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CTHTYTOB 00513aTEILCTBEHHOTO MPaBa.

B ropuauyeckoii aureparype K 00s13aTelIb,CTBEHHO MPABOBBIM CPECTBAM
3aIUThI BEUTHBIX IIPaB 00OCHOBAHHO OTHOCAT, HAIIPUMEP, UCK O BO3BpaTe
HEOCHOBATEJIFHO TNMPHOOPETEHHOTO WJIM HEOCHOBATEIHHO COEPEXEHHOTO
HMYIIECTBA; UCK O BO3BpaTe BEllEH, MPEeJOCTaBIEHHBIX 110 JOrOBOPY; UCK
0 BO3MEICHNH BPEAa, NPUUYMHEHHOTO NMYIIECTBY COOCTBEHHNKA BCIICACT-
BHE HApYIIECHHS JOTOBOPHBIX OOS3aTENBCTB; MCK O BO3MEIICHHH BpEla,
MIPUYHMHEHHOT'0 UMYIIECTBY BCIIEICTBUE €r0 MOBPEXKACHUS (YHUITOXKEHUS)
BHE CBSI3H C YUaCTHEM B 0053aTe/IbCTBE H p.

K cnennduueckum ocoOeHHOCTSIM 00513aTENbCTBEHHO-TIPABOBBIX CPEJICTB
3aIIUTHI IpaBa COOCTBEHHOCTH M MHBIX BEIIHBIX NPaB, IIO3BOJISIONINM OTIPa-
HUYNTH aHAJIM3UPYEMBIC CPEJCTBA 3aIIUTHI OT BEIIHO-TPABOBBIX, CIEIyeT
OTHECTH TO, YTO, BO-TIEPBBIX, NX MPUMEHEHHE BO3MOXKHO TOJIBKO IIPH HAJIH-
YUU CIOpa MEXIYy CTOPOHAMH OOS3aTEIbCTBEHHOIO MPABOOTHOIICHUS; BO-
BTOPBIX, IPEIMETOM CIIOpa MOKET OBITH HE TOJIBKO MHUBUAYAIH3UPOBAHHOE
HMYILIECTBO, HO U ONPEAETIEHHOE POAOBBIMU MPU3HAKAMU; B-TPEThUX, BMECTO
YTPaueHHOT0 NUMYIIECTBA er0 COOCTBEHHHK MMEET ITPpaBo MOTpeboBaTh nepe-
Jla4i eMy aHAJIOTHYHOTO UMYIIECTBA MO0 BOSMELICHHS €r0 CTOMMOCTH, YEro
HE TIPEATIONArafoT BEIIHO-IIPABOBBIC CPEICTBA 3AIUTHI;

3) cpedcmea sawumel 6ewblx Npas, NPUMeHeHUe KOMopbIx nPedyCMom-
PEHO OMOENbHLIMU UHCTMUMYMAMU 2PANHCOAHCKO20 NPABA, U He OMHOCAUU-
ecs HU K 6eujHO-NPABOSbIM, HU K 0053aMeNbCMEEeHHO-NPABOBLIM.

Beinenenne Tpetei rpynbl CpescTB 3alUThl BEHMIHBIX IpaB 00yCIIoBIIe-
HO TeM OOCTOSITEIBCTBOM, YTO I'PayKIaHCKO-IIPaBOBHIC OTHOLICHUS HE OT-
PaHWYMBAIOTCS AOCOIMIOTHBIMHM IIPABOOTHOIICHUSIMH, BO3HHKAIOIIUMH B
IIpOIIeCCe OCYIIECTBIICHHUS MTPAaBOMOUYMH COOCTBEHHHKA M yJacTHEM B 00s-
3arenbcTBax. OtnensHble HHCTUTYTH O0mieit yactu ['K mocesimens! pery-

JUPOBAHUIO OTHOIIECHUH, HAaIIPpUMEp, BO3HUKAIOMINUX B CIy4ae HCUYE3HOBE-

1% Cm., Hanpumep: I'paknaHckoe mpaBo: yueOnuk: B 3-x 4. / ITox pen. B.II. Kamsimanckoro, H.M.
Kopurynosa, B.. MBanosa. — 2-e u3j., nepepab. u gom. — M.: Dkemo, 2010. — C. 558-559.
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HUSI YEJIOBEKAa M €T0 JUIUTENBHOTO OTCYTCTBHSI B MECTE HAXOXKACHHS MpH-
HaJUIeXKAIIEro OTCYTCTBYIOIIEMY MMYIIECTBA: MTPU3HAHUE JIMIA OE3BECTHO
OTCYTCTBYIOLIMM U 00BsiBIIeHHE una yMmepiiuM. OtenbHbie HopMmbl 'K mo-
CBAIICHBI PETYIUPOBAHUIO OTHOUIEHUH, BO3HUKAIOIIKUX MEXIy CTOPOHAMHU
CIEIKU, KOTOpas IPU3HAHA B YCTAHOBJIEHHOM MOPSIIKE HEAECHCTBUTENBHOM.
Oco0y10 IpyIny COCTaBIAIOT OTHOIICHHMS, BO3HHKAIOIINE HA OCHOBAHWH
JIOTOBOPA O 3aJI0T€ NMYIIECTBA.

Bo Bcex mepeunciieHHBIX CIy4asx BOZHUKAeT He00X0AUMOCTh OXPaHHI, a
B CIIy4ae HapyIICHHUS U 3aIMTHl BEUIHBIX NPaB yYaCTHHUKOB I'PaKIAHCKO-
MIPaBOBBIX OTHOLIEHWH. Tak, B 4aCTHOCTH, B Clly4yae NMPHU3HAHMS JUna Oe3-
BECTHO OTCYTCTBYIOUIMM T'OCYJapcTBO O053aHO NMPHHSTH MEPHl K OXpaHe
€ro MMYILIECTBA, K COJCPKaHMIO TAaKOTO MMYIIECTBA B HaUISKAIEM CO-
CTOSIHUH, MCKJIIOYAOIIEM €ro Mopuy WiH yTpary. Kpome Toro, rocynapct-
BO O0SI3aHO Y4€CTb MMYIIECTBEHHBIC MHTEPECHI JIUI, KOTOPBIX OE3BECTHO
OTCYTCTBYIOIIUI 00s13aH comepkaTh. B ciyuae oObBsBICHHS THIa ymep-
IIUM, pacIpeesieHHs er0 UMYIECTBA B TOPSIKE HACIeACTBEHHOIO MPaBo-
IIpeeMCTBa M BO3BPALIEHUS TaKOTO JHMIA B MECTO HAXOXJIEHHS CBOEro
HMMYIIECTBA TOCY/IapCTBO OO0S3aHO NMPHUHATH MEPBHI K BOCCTAHOBJICHHUIO €TO
HMMYIIECTBEHHOTO MOJI0KeHHsA. Heo6XoquMoCTh 3aMThl IMYIIECTBEHHBIX
IIPaB BO3HUKAET U B CIydac OPYH WIN YTPAThl IPEAMETA 3aJI0Ta.

W3noxeHHOE MO3BOJSAET YTBEPXKAATh O II€IECOO00PA3HOCTH BBIICIICHUS
CIEIMAIBHBIX CPEICTB OXPAHbI U 3alIUTHI BEIIHBIX MIPaB, MOPAIOK IpUMe-
HEHHsI KOTOPBIX PacCMaTPUBAETCSI B COOTBETCTBYIOLIMX IJIaBaX HACTOSIIE-
rO U3JaHusl.

4) epasicoancko-npasosvie cpedcmea, KOMopble HANPAGLEHbl HA 3aUUMY
UHmMepecos coOCMEEHHUKA NPU NPeKpawjenuu npasa coOCmeeHHOCmu no
OCHOBAHUSAM, NPEOYCMOMPEHHbIM NPAGOGLIMU HOPMAMU.

T'ocymapcTBO B LeNnAX HaAJIEKAIIEro BHIIOJTHEHHUS BO3JIOKEHHBIX Ha He-
ro (GYHKIUH BKIIOYMIJIO B CHUCTEMY TPa)KIAaHCKOTO IpaBa IpaBOBBIE Cpell-

CTBa, MO3BOJIAIOMIME B ClIydYa€ BO3HUKHOBCHHSA ocoboii HeO6XOHI/IMOCTI/I
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MIEPEBECTH Ha ce0s1 MPaBoOMOUNs COOCTBEHHHKA MMYIIECTBA, HAXOASAIIET OCS
B YaCTHOI cOOCTBEHHOCTH, IOMHUMO BOJI COOCTBEHHHKA TAKOI'0 MMYIIECT-
Ba. K yka3aHHBIM INIPaBOBBIM CPEACTBAM OTHOCSTCS, HAlpPHMEp: BBIKYII
0ecX03sIMCTBEHHO COJECPKUMBIX KyIbTypHBIX HeHHocTel (cT. 241 I'K), BbI-
KyIl JOMamHux UBOTHBIX (cT. 242 T'K); pexBusunus (ct. 243); koH(pu-
ckamus (cT. 244 T'K); narmonanmu3zaruu (ct. 245 I'K).

Bwmecre ¢ Tem, HOpMBI CcT. 44 KOHCTHTYIIMH TapaHTHUPYIOT KaXXJOMYy He-
MIPUKOCHOBEHHOCTh COOCTBEHHOCTH M JIONYCKAIOT BO3MOXKHOCTH OTUYXKe-
HUSI MMYIIECTBA Y €ro COOCTBEHHHKA TOJIBKO 10 MOTHBaM OOILECTBEHHOI
HEOOXOJIMMOCTH TIpU COOJIIOJICHUHM YCIIOBHHA W MOPSAIKA, OIpEIesICHHBIX
MIPAaBOBBIMH HOpPMaMH, CO CBOEBPEMEHHBIM M IOJHBIM KOMIIEHCHPOBaHHEM
CTOMMOCTH OTHY>KACHHOTO MMYILECTBA, a TAKXKE COTVIACHO ITOCTAHOBJIECHHIO
cyna.

B aT0if CBSI3M HOPMBI, IPEIyCMATPUBAIOIINE BO3MOXHOCTh HMPUHYAHU-
TEJILHOTO U3BATHS UMYIIECTBA Y €ro COOCTBEHHHMKA B ClIydae BO3HUKHOBE-
HUSl OOIECTBEHHOW HEOOXOMUMOCTH, MPEIyCMATPUBAIOT U MPaBO COOCT-
BEHHMKA N3bIMAaeMOr0 MMYIIECTBA Ha COOTBETCTBYIONIYIO JICHEXKHYIO KOM-
TICHCAINIO €TO CTOMMOCTH.

Yka3aHHBIE HOPMBI CTOAT Ha OXpPaHE BEIIHBIX IPaB COOCTBEHHMKA, Ipe-
JOCTaBIIAsS IOCIEIHEMY COOTBETCTBYIOUIME TapaHTUH COONIOACHHUS €ro
HMMYIIECTBEHHBIX HHTEPECOB B CIIydae U3bATHE €ro MMYIIECTBa Juisi o0le-
CTBEHHOM MoOJb3bl. B ciiydae HapylleHHs MpeAoCTaBICHHBIX Ha3BaHHBIMU
HOpPMaMH TapaHTHi JIMIIO, Ybe TPaBO Ha KOMIEHCAIUIO CTOMMOCTH HaIHO-
HaJIM3UPOBAHHOT'O, PEKBU3UPOBAHHOTO WJIM U3BATOIO 110 MHBIM YKa3aHHBIM
BBIIIIE OCHOBAaHMSAM HMYILNECTBA HAPYIICHO, NMEET IPaBO OOpaTHUThCA 32
CcyneOHO 3alMTONH CBOEr0 MMYIIECTBEHHOTO MpaBa B KOMIIETCHTHBIE TO-
CYAapCTBEHHBIE OPraHbl MOCPEICTBOM HCIOJIB30BaHUS COOTBETCTBYIOIINX
CpPEZICTB 3aIMTHI.

Takum 06pa3om, pacCMOTPEHHBIE YETHIPE TPYIIIBI CPEACTB 3aLUTHI Mpa-

Ba COOCTBEHHOCTH U OrpaHUYCHHBIX BCHIHBIX MPpaB MNPEAOCTABISAIOT cobcT-
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BEHHUKY WJIM WHOMY THTYJIHFHOMY BIIAJEJbIy JOCTaTOYHBIN apceHai mpa-
BOBBIX BO3MOXHOCTEH IS 3aIUThl HAPYIIEHHOTO BEIIHOT'O MpaBa CO37a-
Basi, TEM CaMbIM — CTAOWJIbHBIC YCIOBHUS Pa3BUTHUS TPAKIAHCKOTO 000poTa.

Hanee paccMOTpUM BEIIHO-IIPABOBLIE CPECTBA 3aLUTHI, UCIIOJIb3YEMbIE
HENOCPECTBEHHO JUIsl 3aIIUTHl BEUIHBIX IMpaB Kak MpaB aOCONIOTHBIX H

CTaTUYCCKHUX.

§ 2. MCK Ob HICTPEBOBAHUHU UMYIECTBA U3 YY>KOI'O
HE3AKOHHOI'O BJAJTEHUSA (BUHJIUKAIIMOHHBIN UCK)

OnHUM U3 OCHOBHBIX CIIOCOOOB 3aIUTHI BEIHBIX PaB MOYKHO MPH3HATH
npeaycMoTpeHHyto Hopmamu cT. 11 'K BO3MOXHOCTHP BOCCTaHOBJICHHSI
TI0JIOKEHHSI, CYIIECTBOBABILETO 10 HapyLIEHHs BeIIHOro npasa. HaspaH-
HBIA cIOCO0 TPUMCEHSETCS B paMKaX HOPUCIUKIIUOHHONW (DOPMBI 3alllUTHI
ITOCPENICTBOM OOpaIieHus B CyI C HMCIOJIH30BAHUEM TaKOTO CpPEACTBa 3a-
LIUTHI, KaK BHHAMKAI[MOHHBIA WCK, KOTOPBIH, COTJACHO CIpPaBEIINBOMY
yrBepxkaeHnio A.Il. Cepreesa, 3aHnMaeT 0cob00€ MECTO Cpeau TpakIaH-
CKO-TIPAaBOBBIX CPEJCTB 3aIUTHI IIpaBa COOCTBEHHOCTH M UMEET MpPEeayIpe-
JIUTENILHO-BOCIIUTATENILHOE 3HAYEHUE /ISl 00eCHedYeHUs] HEeNPUKOCHOBEH-
HOCTH TOCYIapCTBCHHOW W YacTHOW COOCTBEHHOCTH OT IPOTHBOIPABHOTO
3aBIIaeHus .

[Tox BUHAMKAIMOHHBIM NCKOM TPAaIUIIMOHHO, CO BpeMeH PuMckoro mpa-
Ba, MIOHUMAETCsl MCK (DaKTHYECKH HE BIIAJICIOIIET0 WHIUBHIYILHO OIpe/ie-
JICHHOW BeIlbI0 COOCTBEHHMKA, K JIMIlY, ()AKTUUECKH BIIAJICIOIIEMY TaKOM
BEIIbIO, HO HE MMEIOIIEMY COOTBETCTBYIOIIErO MPAaBOBOTO TUTYJA B OTHO-
IICHUU Hee.

Io cytu, B mpuBeNeHHOW CUTyaluu (haKTUIECKH HE BIAICIOMMNN coOCT-

BEHHHK MMEET B OTHOIIECHUHN BEIH, IPUHAIEKAIIEH €My Ha IpaBe coOCT-

194 Tpascnanckoe mpaso: Yue6.: B 3-x T. / TTox pen. AL Cepreesa. — M.: TK Ben6n, 2008. — T. 1. — C.
792-793.
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BEHHOCTH, IOPHINYECKHE COCTABIISIONINE TPEX MPAaBOMOYNI COOCTBEHHHKA,
a UMCHHO, IIPaBOMOYUEC BJIaJICHUA, ITPABOMOYUC IMOJIb30BaAHUA, ITIPABOMOYHEC
pacnopsKEHUs U JIMIICH (baKTI/I‘IeCKI/IX COCTaBJIAIOMINX HA3BAHHBIX IIPaBoO-
mounii. «IIpexbsiBieHne BUHAMKAMOHHOTO Hcka, otmedaer FO.K. Ton-
CTOH, O3HAYAEeT, YTO MCTEI] HE B COCTOSIHUU OCYIICCTBHUTH MPHHAIICIKAIICES
€My IIpaBO BiajcHUs. VcTenm He OCYIIECTBISET HAJA BEIIBIO HHU XO3SHCT-
BEHHOTO, HM (PU3WYECKOTO TOCHOJICTBA, KOTOPOE COCPENOTOUYEHO B PyKax
apyrux juil. Y3 3Toro, ogHako, BOBCE HE CIICAYET, YTO UCTIY HE MPHHAI-
JIGKHUT GOJbIIE K CAMOE TIPABO BIALCHH» .

IIpu »TOM BHazeroOIIee BEIIBI0 HHOE, HEYIPABOMOYEHHOE JIUIIO UMECT B
OTHOIIICHUH Hee (PaKTHYCCKUE COCTABIIIONINE IIPAaBOMOYNI COOCTBEHHIKA,
HO HE TPHOOpETaeT IOPUAMUCCKIX COCTABILIIONINX, YTO, IO 00IIeMy TIpa-
BIJTY, JIMIIACT €ro MPHUTS3aHUS Ha BEIIb CTaTyCa JICTHTUMHBIX.

BoccranoBneHne MOI0KEHHUS, CYIIECTBOBABILETO O HAPYIICHUS IIPaBa,
KaK CIT0CO0 3alUThI BEIIHBIX MPaB IPUMCHIETCS B TOM ClIydae, Korjaa coo-
CTBCHHHUK BCIIH, OHpeﬂeHeHHOﬁ NHAWBUAYAJbHBIMH MPU3HAKAMU, JIMIICH
(haKTHYECKOW COCTABIIAIONICH IIPABOMOYHS BIIAJCHUS CHO U, KaK CIC/ICTBHE,
(haKTHYECKUX COCTABISIONIMX OCTANBHBIX IPABOMOYUI COOCTBEHHHKA, HO
KenaeT UMU 001aaTh. BO3HUKHOBEHNE yKa3aHHOM CHTyalni BO3MOXKHO B
TOM ciyd4ae, KOT[a BeUlb 110 KaKUM-THOO0 NMpHYUHAM BEIOBIBAET U3 Cepsl
XO3SICTBEHHOT'O TOCITOICTBA COOCTBEHHUKA, B PE3YJIbTATE YETO MOCIICTHHIMA
JIUIIACTCS BO3MOXKHOCTH (PM3MUYSCKOTO BO3ACUCTBHSI HA BEIIb U, CIICAOBA-
TEIBHO, BO3MOXKHOCTH U3BIICUCHUS €€ TOJC3HBIX CBOWCTB, T.€. TOTO, PajH
4ero BEIlb U MPHUOOPETaeTCs B COOCTBECHHOCTb.

Jlmmenne coOCTBEHHHUKA WIIM HHOTO THTYIIFHOTO BIIAIEIbIla BO3MOXKHO-
CTH OCYIICCTBICHHUS PAaBOMOYHN, COCTABIISIOMINX COEpKaHHUe IIpaBa coo-
CTBEHHOCTH B OTHOIICHHH MPHUHAIJICIKAIIECTO €My UMYIIECTBa, CO3aeT yI-

pO3y HOPMAJILHOMY Pa3BUTHIO TPAXKIAHCKOTO 000pOTa, MPEMITCTBYET BO-

19 Toncroit FO.K. ConepxaHue U IpaxkIaHCKO-IIpaBoBas 3auura mnpasa cobcrennoctd B CCCP. —
JI.: U3pn-Bo Jlennnraackoro yH-ta, 1955. — C. 101.
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BJICUCHHIO MMYIIECTBA B JISTHTUMHYIO XO3SHCTBEHHYIO JESTEIBHOCTD U, B
LIEJIOM, MOYKET OKa3aTh HEraTHBHOE BO3ZelcTBHE Ha 3()(EeKTHBHOE pa3BU-
THe PKOHOMHUKH. CyIleCTBOBaHHE THMIIOTETHYECKON BO3MOXKHOCTH COBEp-
IIEHUs] MPOTUBONPABHOTO JESHMSA, BICKYIIEr0 HapyIIEHHE BELHBIX INIPaB,
SIBIIsIeTCsl G€3yCIIOBHBIM OCHOBaHMEM K CO3JIaHMIO IPaBOBBIX YCIIOBHH OX-
paHbI TIpaBa COOCTBEHHOCTH W OTPaHMYEHHBIX BEIIHBIX MpPaB OT IMPOTHBO-
MIPaBHBIX TOCATATENBCTB U, B CIydae HapYIICHUS BEIIHOTO IIPaBa, ero -
(EKTUBHOM 3aIUTHI.

IIpaBoByI0 OCHOBY IPUMEHEHHS B Ka4eCTBE CPE/ICTBA 3AIUTHI BEITHBIX
IpaB McKa 00 MCTpeOOBaHUM MMYILIECTBA M3 YYXKOr0 HE3aKOHHOTO BIIajie-
HUS, IMEHYEMOT0 IUBUIMCTHYECKONH HAyKOH co BpeMeH Pumckoro mpasa
BUHIUKAIIHOHHBIM I/ICKOMl%, COCTaBIISIIOT HOpMBI CTCT. 282-284 T'K, cr.
286 T'K.

Tak, Hopmamu cT. 282 I'K coOCTBEHHHMKY HMYIIECTBA MPEIOCTABICHO
IIPaBO €ro HMCTPeOOBaHMS W3 UYXKOTO -HE3aKOHHOTO BiazeHus. llpm stom
HopMami ct. 286 'K ananornyHoe mpaBo mpeoCTaBIeHO JIUIAM, XOTS U HE
SIBIISIIOIIMMCST COOCTBEHHUKaMH MMYIIIECTBA, HO BJIAJCIOMINM UM Ha OJTHOM
U3 OTPaHUYCHHBIX BEIIHBIX MPaB: MPaBe XO3IHCTBEHHOTO BEICHHUS, OIepa-
TUBHOTO YTIPABIICHUS, TOXU3HEHHOTO HACIEAYeMOTO BIAJCHUS, JHOO 0
HWHOMY OCHOBAHUIO, ITPEIYCMOTPEHHOMY IPABOBBIMH HOPMaMH WA JTOTOBO-
pOM, T.e. UHBIM, KpOME COOCTBEHHHKA, TUTYJIBHBIM (3aKOHHBIM) BIIa/Ie/IbIIaM
umyniecTBa. [Ipu 3TOM HHBIE THTYIBHBIE BIAAEIbLBI HAICTSIIOTCSA MIPABOM
IIPeAbsABIECHNUS BUHANKAIIIOHHOIO UCKA HE TONBKO K TPETBUM JIMLAM, HO U K
JIMIy, OT KOTOPOro 3TO MMYILECTBO MOJYYEHO BO BIIAJIEHHE, IOIb30BaHUE,
pacriopsbkeHHe 10 OJHOMY U3 MPaBOBBIX OCHOBAHWUH, T.€. HEMOCPEACTBCHHO
K COOCTBEHHHKY NMYIIIECTBA, Ha UTO YKa3bIBatOT HOPMEI CcT. 286 I'K.

Conepxanne HopM cTcT. 282-284 T'K, c1. 286 'K no3BomsieT TouHO or1-

peaACInTh, BO-ICPBLIX, KPYT JIML, UMCIOMIUX ITPAaBO HUCIIOJIb30BATh BUHAW-

19 . . o
o Ot naturckoro vim dicere — 0ObsABHTH O TIPUMCHCHUH CHJIBL. TloHsiTHe «BUHAMKALIMOHHBIA UCK» B
TPaXXJIaHCKOM 3aKOHOJATEJIbCTBE HE 3aKPEIICHO.
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KaI[MOHHBIA MCK B Kau€CTBE CPEJCTBA 3AIlUThI CBOETO HAPYIIEHHOTO Ipa-
Ba, 4, BO-BTOPBIX, T€ OOCTOSTENBCTBA, IPH KOTOPBIX JIOMYCKACTCS UCIIOJIb-
30BaHHE HEMOCPEJCTBEHHO BHHIMKAIIMOHHOTO MCKa B KauyecTBE CPEICTBa
3aIUTHl UMYIIIECTBEHHBIX NIPAB.

Tak, k ITUIaM, UMEIOIIUM IPABO UCHOIb30BATh BUHAWKALIMOHHBIA HCK B
Ka4ecTBE CPEACTBA 3aIINUTHI BEIIHOTO IIPaBa, OTHOCATCS, BO-TIEPBBIX, COO-
CTBEHHHK MMYILECTBA, BO-BTOPBIX, JIUIIO, BIA/ICIOMIEE TAKKM HMYIIECTBOM
Ha OCHOBaHWH OJJHOTO M3 OIpaHMUYEHHBIX BEIIHBIX MPaB, TOTOBOPA HIIH IO
HHOMY JIETUTUMHOMY OCHOBaHHIO. K TakuMm mumam, T.e. COOCTBEHHHKaM
HUMYILIECTBa M CyObEKTaM OrpaHWYEHHBIX BELIHBIX IPaB, OTHOCSTCS IpaXK-
nane PecryOnukn benapych, HHOCTpaHHBIE I'pakaaHe, Jna 0e3 rpakaaH-
CTBa, OEJIOPYCCKUE TOCYIapPCTBEHHBIC M YACTHBIC KOMMEPYECKHE M HEKOM-
MEpYECKHE OpraHU3allyi CO CTATyCOM IOPHIMYECKOIO JIMIA, HEMOCPEACT-
BeHHO Pecry6nmka benapych B siniie COOTBETCTBYIOIINX FOCYAaPCTBEHHBIX
OpTaHOB, aJIMUHICTPATHBHO-TEPPUTOPHATIEHBIE eqHUIEI Pecybmmku be-
JIapyCh B JMIE OPraHOB MECTHOI'O YIPaBJICHUs, OPraHU3alUU CO CTaTyCOM
IOPUANYECKOTO JHIa MHOCTPAHHBIX IOCYJApCTB, HHOCTPAHHBIE U MEXIY-
HapoJHbIC OpraHM3aIyu, He 00J1aaloIne CTaTycoM IOPUINYECKOTo JIHIIa,
a TaKke HEMOCPEICTBEHHO HHOCTPaHHBIE TOCYJapCTBa.

Takum 00pa3oM, MPUMEHHUTENBFHO K CyOBEKTHOMY COCTaBy OTHOIICHUH,
BO3HUKAIOIIUX B Ipollecce MCTpeOOBaHMUs MMYIIECTBA M3 Uy>KOIO HeE3a-
KOHHOTO BJIAJ€HUSA, IPUMEHUM TEPMUH «OOLIMH CyOBEKT IpakAaHCKOTO
IpaBay», T.€. BCE JIMIA, y4acTUE KOTOPBIX B IPa’kJaHCKO-TIPaBOBBIX OTHO-
HIEHUsAX IpegycMoTpeHo Hopmamu 1. 3 cr. 1 T'K.

B cuty Toro, 4To nMBMIMCTHYECKAs JOKTPUHA, a BCIIEA 3a HEHl U 10rMa,
pa3zensioT MOMEHT BOSHUKHOBEHHS y YEIOBEKA CIIOCOOHOCTH MMETh Ipa-
JK/TaHCKHUE TIpaBa, B TOM YHUCIIE ¥ IPaBO COOCTBEHHOCTH, I MOMEHT BO3HHK-
HOBEHHS CIIOCOOHOCTH CaMOCTOSTENIFHO HMX OCYIIECTBJISATH, MOXHO KOH-
CTaTUPOBATh, UTO BUHIUKAIIMOHHBIN UCK, KaK, BIPOYEM, U IPyTUe CPEACT-

Ba 3alllMThI IIpaBa COOCTBEHHOCTH MPUMEHUTEIILHO K (1)I/I3I/I"IGCKI/IM JMnaMm,
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JIETUTIMHYIO BO3MOXXHOCTH HCIIOJI30BATh MMEET HE KaXIblii COOCTBEHHUK
MMYIIECTBA, a JIIb Te U3 HUX, KOTOPbIe 001a/Ial0T MPaBOCyOBEKTHOCTHIO
B TIOJIHOM O0BEME.

WuTepecs! Qu3mueckux il (COOCTBCHHUKORB), HE HAJCICHHBIX JTOCTa-
TOYHBIM 00BEMOM TPABOCYOBEKTHOCTH JIJIS 3alIUTHI CBOETO HAPYIICHHOTO
BEIIHOTO TpaBa, T.€. COIMAIbHO HEC(OPMHPOBABIINXCH KaK JIMYHOCTH M,
COOTBETCTBEHHO, KaK YYaCTHHKH TPa)XIAHCKO-TIPAaBOBBIX OTHOIICHHIA,
TPEACTABIIAIOT B I'paXaIaHCKOM 060p0Te X MIPEACTABUTCIIN, YTO COOTBET-
CTBYET HCIIOJIB3YyEMOMY B HHUBHUJIMNCTHUKE HCKYCCTBEHHOMY pPACHJIICHCHHIO
NIPaBOCYOBbEKTHOCTH Ha MPAaBOCIIOCOOHOCTH M JIEeCIIOCOOHOCTh, IPH KOTO-
POM TIPaBOCIIOCOOHOCTH COXPAHSACTCS 3a JIMIIOM, HE TOCTUTIIIMM BOCEMHA-
JIaTh JIeT, OTPaHHYCHHO AEeeCIOCOOHBIM WM JIMIICHHBIM JIEECTIOCOOHO-
CTH, a JICeCIIOCOOHOCTh TAKOTO JIMIA W, KaK €€ AJIEMEHT, CIEIKOCIIOCO0-
HOCTB ITOCPEICTBOM IPUMEHEHHUS IOPUANIECKON (HUKINH TIepeaaeTcs apy-
roMy CyOBeKTY, ClIOCOOHOMY, C TOYKH 3PEHHS MPAXKIAHCKOTO IpaBa, CBOU-
MU JICHCTBUSIMU NTPUOOPETATh NpaBa U UCIOJHATH 00sS3aHHOCTH HEJeecro-
COOHOro (YacTHYHO JEEeCHOCOOHOr0) B IPOIECCEe 3aIlMThl NMpPUHAJJISKA-
11IEr0 eMy IpaBa COOCTBEHHOCTH .

Taxum o0pazom:

— cormacHo HopMaMm cT. 282 I'K, mpaBo Ha BUHAWKALMIO BCeTIa IpHUHA-
JIEKUT COOCTBEHHUKY UCTPEOYEeMOTO UMYIIIECTBA,

— B COOTBETCTBHHM ¢ HOpMaMmu cT. 286 I'K mpaBo Ha BUHAMKALIMIO TaKXKe
MPUHAICKAT WHOMY THTYJIHFHOMY BIIAJICIBITY, 00TaqaroeMy B OTHOIIC-
HUU UCTPeOyEeMOro UMYIIECTBA IIPABOBEIM THTYJIOM Ha OCHOBAaHHHU OJIHOTO
W3 OTPaHWYCHHBIX BEIIHBIX MPaB JUOO Ha OCHOBAaHHWHU JOTOBOpA HIIH IIpa-
BOBBIX HOpM. K TakuM mmiamM OTHOCSTCS CyOBEKTHI IIpaBa X03IHCTBEHHOTO
BE€/ICHHSI, ONEPATHUBHOTO YIPABICHHUS, TIO)KU3HEHHOTO HACJIEIyeMOro Blia-
JACHUA 3EMCIIBHBIM Y4aCTKOM, IMOCTOAHHOI'O MOJIb30BaHUA 3€MECJIIbHBIM y4a-

CTKOM, a TaK¥X¢C Cy6”beKTLI HWHBIX OTPaHUYCHHBIX BCUIHBIX IIpaB, B TOM YHC-

17 Tapukanos JI.B. — Vka3. cou. — C. 42-43.
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JIe 3a7I0r0/IepXKaTellb B OTHOIICHHH MMYIIECTBA, SIBIISIOIIETOCs PEAMETOM
3aj0ra; CyOBeKTHI, BJIAJCIOIIME HMYIIECTBOM HA OCHOBAaHHMU JOrOBOpa
apeHzbl, CCyAbl, XPaHEHUs, KOMUCCHH, IEPEBO3KU, MOPYUYEHUI U OPYTUX
I'Pa’kAaHCKO-TIPABOBBIX JOTOBOPOB, MPEIIIONIATAIOINX IepeJady UMYIIeCT-
Ba €ro COOCTBEHHHKOM BO BJI3JICHHE BTOPOH CTOpOHE 1o jgorosopy. Ilpu-
4eM CyOBEKThl OIPaHUYEHHBIX BEIIHBIX IPAaB, 3AJI0TOCPKATENb, a TAKKE
HE SIBIISAIOIIASCS COOCTBEHHMKOM BEIM CTOPOHA IPaXKIAHCKO-IIPABOBOTO
JIOTOBOpPA, MO KOTOPOMY BEIl[b MOCTYIAeT B €€ BIAJCHUE M I0JIb30BAHUE
(HanpuMep, CTOPOHA JI0OTOBOpA apeH/Ibl WM CCY/Ibl), UMEIOT MPABO B LEISIX
3aIIUTHI CBOETO TUTYJIBHOTO BIIAJICHUS IPEIBSBIATh BUHANKAIIMOHHBIA HCK
B TOM YHCJIE€ U K COOCTBEHHHUKY UMYIIIECTBA;

— KpOME TOTO0, B IOPUINYECKOMN JIUTEpaType BHICKA3bIBACTCSI 0OOCHOBAH-
Hasl TOYKa 3PEHHsI, COrJIACHO KOTOPOW MpaBO HA. MPEIbSBICHUE BHH/INKA-
LUOHHOTO MCKa MPUHAJICKUT TAKKE JIUIY, XOTS U HE 00JaJaroleMy B
MOMCHT NPEABABICHUA NCKa IMPAaBOBbIM THUTYJIOM B OTHOIICHWUHU HCTpe6ye-
MOJi BEIM, HO CIIOCOOHOTO K MPUOOPETCHHUIO MpaBa COOCTBEHHOCTH HA Ta-
KyI0 Belllb Ha OCHOBAaHMHM HOPM, COCTaBIIIOIIMX T'PaXKIaHCKO-TIPABOBOM
MHCTHTYT «IIPHOOpETaTebHas JaBHOCTEY °°, T.¢. K JIHILY, PH3HABACMOMY
LUUBUJIMCTHYECKON TOTMOM [TABHOCTHBIM BJAJICTIbLIEM B COOTBETCTBHU C
HOopMamu cT. 235 T'K.

OTBETYHKOM IIO BUHAUKAIIMOHHOMY HCKY MOXKET BBICTYIIATh TOJIBKO TO
JIMIIO, Y KOTOPOTO K MOMEHTY OOpaIlieHus COOCTBCHHUKA WJIM UHOTO THUTYJIb-
HOTO BJIajesblia B CyJ] C BUHIWKAIIMOHHBIM HCKOM 00 MCTpeOOBaHMU IpH-
HaJUIeKaleld UM MHIMBUIYaJIbHO OIPEAEICHHON Belly (BeIlel, orpene-
JICHHBIX POJOBBIMH MPU3HAKAMH, HO WHIMBUIYaTU3UPOBAHHBIX IS IIENEH
WCKa) Takas BEIIb COXpaHWIACh B HaType. IIpu 3ToM 00BeM neecrocoOHo-

CcTH (PaKTHUYECKOTO BIIa/IeNblla UCTpeOyeMOol By 3HaUeHUS He UMEeT.

"% Cwm., manpumep: Tpaknanckoe npaso: Yue6. / Tlox pen. B.B. 3anecckoro, M.M. Paccomnosa. — M.:
IOHUTHU-AAHA, 3akon u npaso, 2002. — C. 272; I'paxxnanckoe npaBo: Yueb.: B 3-x 1. / [Tox pen. A.IL
CepreeBa. — M.: TK Ben6wu, 2008. — T. 1. — C. 794-795; I'paxxnanckoe npaBo: yueOnuk: B 3-x u. / Tlox
pex. B.I1. Kambimanckoro, H.M. KopuiyHosa, B.. MBanoBa. — 2-¢ u31., nepepad. u 1om. — M.: Dkemo,
2010. - C. 562 u ap.
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BEIOBITHE MMYLIECTBA M3 BIIAJICHUS JIMIA 1O MOMEHTA NPEIbsIBICHUS K
HEMY HCKa MCKIIOYA€T BO3MOXKHOCTH NPUMCHCHWA BUHAUKAIIUU JJIA 3alU-
Thl HAPYLIEHHOT'O BELIHOTO MIPaBa, YTO HEIOCPEACTBEHHO O0YCIOBICHO OT-
CYTCTBHEM Y TPEIIOJIaraeMoro OTBETYHKA MPEAMETa MaTepUalbHOTO MH-
pa, CriocoOHOTO Y/IOBJIETBOPUTH UCKOBBIE MPUTSI3AHUSL.

CoOCTBEHHUK WIIM WHOM THTYJIBHBIN Biajienen] HcTpeOyeMoro UMyect-
Ba 00s3aHBI OKa3aTh JETUTHMHOCTh CBOMX MMYILECTBEHHBIX MPUTA3AHUIH
Ha HCTO. I.IOK?:BBIB&HI/IIO, B MCPBYIO O0YCPEAb, MOMJICKUT TPUHAIIICKHOCTD
cyOBbeKTy, oOpalaroiemMycst B Cy/i ¢ BUHIUKAIIMOHHBIM UCKOM IIPaBOBOTO
TUTYJIa HA UCTpeOyeMOoe UMYIIECTBO. DTO CBSA3aHO C TEM, YTO, B COOTBET-
CTBHH C BepHBIM yTBepxkJeHneM E.A. CyxaHoBa, «BUHIMKAIMOHHBIN HCK
CO BpEMEH PHMCKOrO TpaBa IPH3HACTCA METHTOPHBIM, T.€. TPEOYIOIINM
M3HAYATBHOTO JOKA3aTe/IbCTBA HCTI[OM CBOETO THTYIIA Ha BEIb <...>» .

Kpome Toro, 10Ka3pIBaHUIO MOUISKHUT (PAKT OTCYTCTBHS MEXKIY UCTIIOM
U OTBETYMKOM JIOTOBOPHOI'O HJIM MHOTO; 0053aTENbCTBEHHOI'O MPaBOOTHO-
LIEHHs 10 TOBOAY MCTpeOyeMOl BElIM, HAIMYME KOTOPOrO TaKkKe MCKIIIO-
YaeT BO3MOXKHOCTh NMPUMEHEHHMS! BHHAMKAI[MOHHOTO MCKa Kak IPaBOBOTO
CpelCTBa 3allUThl HAPYLIGHHOTO BEIIHOTO IpaBa.

BuHIUKaIMOHHBINA HCK CITY>KHUT LIEJH 00ecriedeH s BO3MOXKHOCTH COOCT-
BEHHHKA (MHOTO THTYJIHHOTO BJIaJIeNbIa) BEIH UCTPeOOBATh €€ U3 Ty>KOTo
HE3aKOHHOI'0 BJIAJICHHUA, YTO U MPEAONPEACTIACT MPEAMET BUHAUKAIHUUA —
TpeOoBaHUE O BO3BpaTe MHAMBUAYaJbHO OIpPEETICHHOH Belu (MX COBO-
KyITHOCTH) OT HE3aKOHHOTO BJajeiblia JIHMIy, O0OJagaroIieMy MpaBOBBIM
TUTYJIOM Ha HCTpeOyeMOe MMYILECTBO, NPEIbSBIIEMOE K HE3aKOHHOMY
(bakTHYeCKOMY BIIaJeIbLly BEIIN Yepe3 OpraHbl CyaeOHON BIacTu.

[puBeneHHOE ONpeeIeH:e NpeaMeTa BUHINKAIMOHHOTO HCKa COOTBET-
CTBYeT TPeOOBaHMAM HAayKH I'PaXJAHCKOTO IPOIECCyalbHOTO Mpasa, pac-

CManI/IBaIOHIeﬁ B Ka4€CTBC MPCAMETaA JIF000T0 MCKa «KOHKPETHOC MaTCpu-

9
19 Cyxanos E.A. O NOHATHH HEIBHXMMOCTH H €0 BIMSHHH HA HHbIE 'Pay[aHCKO-TIPABOBBIC KaTe-
ropun // BecTHuk rpaxaanckoro npasa. — 2008. — Ne 4. — C. 15.
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aJIbHO-TIPaBOBOE TPeOOBAaHMWE HCTIA K OTBETUHKY, KOTOPOE BHITEKAET U3
CIIOPHOTO TPABOOTHOILIEHHSI U OTHOCHTEIBHOTO KOTOPOrO HCTEL| MPOCHUT
II0CTAHOBHTH CyICOHOE PeIIeHHE) .

CornacHo BepHoMy yTBepkaeHuto T.B. CeicyeBa, oT mpeamera ucka
ClIelyeT OTJINYaTh MaTepHaANIbHBII 00BEKT MCKA, 101 KOTOPHIM IIOHUMAETCS
«m000# 00BEKT MaTepHAIEHOTO MHpa, 0 KOTOPOM HJIET CHOp ... (Belb, B
T.4. JCHBI'H, 00BEKT HEIBMKUMOCTH, HTHOE MMYIIECTRO ... )»201. Takum 00-
pa3oM, B HayKe TPaXIAHCKOTO MPOILECCYalTbHOTO IpaBa PaziIHyYaioT aBa
MOHSTHS: KIPEAMET UCKA» U «MAaTEPUATIbHBIH O0BEKT UCKAY.

Heob6xoaumo ormeruts, uto FO.K. Toscroit eme B 1955 1. B MoHOIpa-
¢un «CopepxkaHue U TpakJaHCKO-TIPABOBAs 3aluTa IpaBa COOCTBEHHOCTH
B CCCP» paznuuan «mnpenMeT BHHAWKAIMOHHOTO HCKa», MOA KOTOPHIM
MIOHUMaJ TpeOOBaHUE O MPU3HAHMWU HCTHA COOCTBEHHUKOM WM MHBIM 3a-
KOHHBIM BJIaJIeTIbLIEM HCTPeOyeMOo BEIN 1'0' BO3BPAILEHUN BEIH JIUILY, U
«IIpeAMET Ccropa 10 BUHIUKAIMOHHOMY HCKY», MOJi KOTOPHIM HMOHHMA
WHJIMBH/yaJIbHO-OIIPE/ICJIEHHYIO BELb, MPUHAJIEKAIYIO UCTIly Ha IpaBe
cobcTBeHHOCTH .,

B cBs3M ¢ W3IOKEHHBIM HENbB3S COTJIACUTHCS ¢ yTBepkaeHueM J[ILA.
Konbacuna, cormacHo KOTOpOMY «OOBEKTOM (TIPEAMETOM) BHHIUKAIHH
BCEI/Ia ABIIACTCS HHIMBUIYATbHO-OMPE/ICICHHAS BEb ...» .

Hapsiny ¢ mpeMeToM MCKOBBIX ITPUTA3aHUN TUTYJIBHOTO BIIAJIEIIblIa K He-
yIIPaBOMOYEHHOMY OOJIJIaTeNI0 BEUIM CYIIECTBEHHOE 3HAuUCHWE JUIs Ipa-
BWJIBHOTO PacCMOTPEHHsI MMYIIECTBEHHOTO CIOpa UMEET OCHOBAaHHUE HCKa,
IO/ KOTOPBIM ClIelyeT NOHMMAaTh «T€ IOpHIMYECKHE (DaKThl, HA KOTOPBIX

HCTCH OCHOBBLIBACT CBOC MATCPHUAIBHO-IIPABOBOC Tp€6OBaHI/Ie K OTBCTYH-

200 T'paxxnanckuii mporecc: O6mmast yactb: Yueb. / ITox pex. T.A. Benosoii, .H. Konsiako, FO.T'. FOp-
keBu4a. — Munck: Amanges, 2001. — C. 402.

201 I'paxnanckuii mpouecc: O6was gacts: Yueb. / [Tog pen. T.A. Benosoit, .H. Komnsiako, 10.I'. FOp-
keBH4a. — MuHck: Amandes, 2001. — C. 402-403.

292 Toncroii F0.K. — Ykas. cou. — C. 102.

23 KonGacuu JI.A. CoGCTBEHHOCTD I MpaBo COOCTBEHHOCTH: PEATbHOCTb M CYXIEHHS. — MHHCK:
Axan. MBJI Pecni. Benapycs, 2009. — C. 240.
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ky»™, T.e., 1O CYTH, COBOKYIHOCTbh (DAaKTHUECKHX OBCTOATENBCTB, MOCIY-
JKUBIIMX MPUYUHOMN NpEeAbsIBICHUS HCKOBBIX TpeOOBaHUH. YKa3aHHAsA COBO-
KyIHOCTh (DaKTHYECKHX OOCTOSTENBCTB MMEHYETCS IOPUANYECKHM COCTa-
BOM, KOTOPBIH, IPUMEHUTEIIFHO K OOCTOSTENBCTBAM MPEbsIBICHHUS BHHAN-
KaI[MOHHOTO MCKa, KBUTU(QHUIIUPYETCSI KaK CIIOKHBIA IOPHIMYECKHII COCTaB.

K ¢akxTraeckum oOCTOSTENBECTBAM, COBOKYITHOCTE KOTOPBIX COCTABIISET
OCHOBaHHE BHHIMKAIIMOHHOTO MCKA W MOATBEPKAACT 0OOCHOBAHHOCTD MMY-
IIECTBEHHBIX NMPUTI3aHUM UCTIIA, OTHOCSTCS CIIEAYIOIINE:

— 60-nepevix, HaKT NMPUHANISKHOCTH UCTpeOyeMol BEUIM MCTIY Ha OJ1-
HOM U3 NIPelyCMOTPEHHBIX IPaBOBBIMU HOPMaMH IPaBOBBIX TUTYJIOB (Tpa-
BO COOCTBEHHOCTH, OTPaHHYEHHOE BEIIHOE MPABO, I'PaXKIaHCKO-TIPABOBOM
JIOTOBOP, COTIACHO YCIOBHAM KOTOPOTO MCTpeOyeMoe MMYIIECTBO MOCTY-
10 B (JaKTHUECKOE BIIaICHNE UCTIA, MHBIC IIPaBOBBIC OCHOBAHUS).

OtcyTcTBHE y HCTLA JOKa3aTeIbCTB NMPHUHAUIC)KHOCTH €My IIPaBOBOTO
TUTyJa Ha UCTpebyeMoe y OTBETUYHKA MMYIIECTBO SBISETCS OCHOBAaHUEM
JUIsl OTKa3a B YAOBJICTBOPEHMH MCKOBBIX TpeOoBaHMH. Tak, corinacHo Bep-
Homy ytBepxkaenuto FO.K. Tozncroro, «ynoBneTBopsis 3asiBICHHbBINA BUHIU-
KaI[MOHHBIA HCK, CyZ JOJDKCH BCSKHH pa3 yCTaHOBHTh, YTO MCTpeOyemoe
HMMYIIECTBO JEHCTBUTEIHFHO NPHUHAICKUT UCTILYy Ha NIPABE COOCTBEHHOCTH
WITH Ha IIPABE BIIAJCHU»

— 80-6mopbix, PAKT HAJTMYMS Yy OTBETYHKA B HATYpE TOI'O UMYIIECTBA, 00
HCTpeOOBaHUM KOTOPOTO MPOCUT UCTELL.

Oco0eHHOCThIO BUHIMKAIIMOHHOTO MCKa KaK CPEJICTBA 3aIHUTHI BEIIHBIX
IIpaB ABJSIETCS TO, YTO OH HAIIPaBJIEH MCKIIIOYMTEIHHO Ha HCTpeOoBaHUE
WHIUBHUIYAJIFHO ONPEIEIICHHON BEIIM B HaType (COBOKYITHOCTH POIOBBIX
BeIIe, MHANBUAYATH3UPOBAHHBIX [UIS IIEIEH BUHANKAIINN).

B ciygae, korga Takoe IMYyIIECTBO YHUYTOXKEHO JHOO0 BBHIOBLTO M3 00a-

JaHuA (I)aKTI/I‘IeCKOFO BJIaJCJiblla IO MHBIM IIPUYUHAM U K MOMCHTY IPECaAb-

24 "paxknanckmit portecc: Obmas wacts: Yue6. / Ilox pen. T.A. Benosoii, U.H. Komsko, FO.I. 1Op-
keBH4a. — MuHck: Amanges, 2001. — C. 403.
*% Toncroit F0.K. — Ykas. cou. — C. 103.
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SBJICHHUS UCKOBBIX TPEOOBAaHHMH OTBETYMK TAKUM MMYIIECTBOM (PAKTHICCKH
He 00nagaer, NpeabsBIeHUE BUHIUKAIIMOHHOTO HCKA, HAa YTO YKa3bIBAJIOCh
BbIIIIC, HCTIOCPECACTBECHHO K JAaHHOMY JIMIY HC MPCACTABIACTCA BO3MOK-
HbIM. BMecTe ¢ TeMm, B cilydae HAaIW4YUs Y THTYJIBHOTO BIAICIbIA BEIIH
JIOCTaTOYHBIX J1I0Ka3aTeJIbCTB TOTO, YTO UMEHHO 3TO JIUIO NPUYHMHUIO eMY
CBOWIMH JICHCTBUSAMU yOBITKH, TUTYJIBHBIA BIIafelel] UMEeT MPaBO HCIOh-
30BaTh MHBIE CPEJICTBA 3aIIUTHI M3 apCeHala, 3aKPEIUIEHHOTO B Tpa)KIaH-
CKOM 3aKOHOJIaTeNIbCTBE. B 4acTHOCTH, COOCTBEHHUK yTPAYEHHOTO UMYIIe-
CTBa MOXKET MPEABABUTL UCK O BO3MEIICHUU y6I)ITKOB, MPUYIUHCHHBIX I10-
BpEXKJIEHUEM WIIM YHUUTOKEHUEM €r0 UMYIIECTBA;

— 6-mpemwvux, PaKT OTCYTCTBHUS MEXKIY UCTIIOM U OTBETYHKOM JIOTOBOP-
HOTO WJIM MHOTO 00S3aTeIhCTBEHHOTO IPABOOTHOIICHUS, PEAMETOM KO-
TOPOTO SABJACTCS UCTpeOyeMasi BEeIlb.

Hannune Mexmy cTopoHaMH criopa Jr00ro 00s3aTelbCTBEHHOTO Ipa-
BOOTHOIIEHH)S, Ha uTo ykassiBaer F0.K. Tomcroir™”, nckmouaer BO3MOK-
HOCTH NPEABIABIICHUA 110 MMOBOAY CHOpHOﬁ BC€IIIM BUHJAWKAITMOHHOI'O HCKa.
[Ipu 3TOM HMyIIECTBEHHBIC TPEOOBaHHS COOCTBEHHUKA BEIIH MOTYT OBITH
YIOBJIETBOPEHBI TOCPEACTBOM IMPEIBSIBICHUS COOTBETCTBYIOIIETO WCKA,
BXOJISIIIIETO B TPYTITY 00s3aTeIbCTBEHHO-TIPABOBBIX CPEICTB 3AIHTHL;

— 8-Yemeepmuix, COBOKYITHOCTh OOCTOSITETIHCTB BHIOBITHS IMYIIIECTBA U3
chepbl XO3MCTBEHHOTO TOCIIOICTBA UCTIIA.

B nmanHoMm ciyuae 006s3aTebHOMY BBISICHEHHUIO TIOJUIEKUT OJHO U3 JBYX
BO3MOXKHBIX OOCTOSITEIBCTB BBHIOBITHS MMYIIECTBA M3 CPEPBI XO3SIHCTBCH-
HOT'O TOCIOJICTBAa YIPABOMOYEHHOTI'O JIMLA: IO €ro BOJIE WM [0 MUMO €ro
BOJIM, YTO B COOTBETCTBHM ¢ HopMamu cT. 283 'K okaspIBaeT cyiecTBeH-
HOE BIMSHHE HAa BO3MOXXHOCTH MPUMEHEHHUS BHHIUKAINH K JIAITY, Y KOTO-
poro (axkTHYecKu HaXOIHUTCA HCTpedyemasi Bellb K MOMEHTY IpeabsBie-
HUS UICKOBOTO TPEOOBaHUS.

Ilo Bone TUTYJIBHOI'O BJIaACJiblia BCUIb MOXKET BEIOBITHE M3 €r0 XO3SICT-

26 Toncroii FO.K. — Vkas. cou. — C. 113.
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BEHHOTO TOCTIOJICTBA B CHJIy IIepeAadn €€ Ha XpaHeHHe, BO BPEMEHHOE BIIa-
JICHUE U TI0JIb30BAHHUE, JJIS1 peaM3alliy MO JOTOBOPY KOMHCCHH U T.II., BEIIb
MOXeT OBITh IO JIETKOMBICIHIO OCTaBJIeHa 0e3 MPUCMOTpa B OOILIENOCTYII-
HOM MecTe, COOCTBEHHHK MOYKET OTKa3aThCsl OT CBOEH BEIN M OCTABUTH €€ B
0O0IIEeIOCTYITHOM MeCTe, BEIlb MOXET BBIOBITH M3 c(epbl XO3SHCTBEHHOTO
TOCIIO/ICTBA COOCTBEHHHKA ¥ TI0 MHBIM aHAJIOTHYHBIM OCHOBAHHSM.

[TomuMo BONM COOCTBEHHHMKA WJIM WHOTO THUTYJHHOTO BJAleNblia BEIIb
MOXET BBIOBITH M C(epbl MX XO3SHCTBEHHOI'O TOCIIOJCTBA BCJIEICTBUE
Kpaxku, pa3bos, rpabeka, MOIICHHUYECTBA, MOXKET OBITh yTepsiHa coOCT-
BEHHUKOM IPH PA3JIUYHBIX 00CTOSTEIHCTBAX, MOXKET OBITH OCTAaBJICHA IIO-
MHMO BOJH COOCTBEHHUKA, HAIPUMEP, BCICJACTBUC YXYALICHUAS COCTOSHHS
€r0 370POBBS, MOTEPH CO3HAHWUSA W TOCIHTAIU3AIMN B OECCO3HATEIHFHOM
COCTOSIHAH, MOYET BBIOBITh U3 c(hephl XO3SHCTBEHHOTO TOCTIOACTBA COOCT-
BEHHHKA ¥ 110 MHBIM OCHOBaHUSIM, BOSHUKHOBEHHE KOTOPHIX HE 3aBHCHUT OT
BOJIM COOCTBEHHHKA WJIM WHOT'O TUTYJIHHOTO BIIAJebIla MYIIECTBA.

Heo0xoauMo OTMETHTB, 4TO, COMIACHO CIPAaBEUIMBOMY YTBEPIKACHHIO
JILA. HoBocenoBoii, «<...> K 00CTOSITEIbCTBAM BBIOBITHS, IIOMUMO BOJIH
COOCTBEHHUKA, HE OTHOCHTCS M3BATHC UMYIIECTBA CYACOHBIM IPHCTABOM-
WCTIOJHATEIIEM UIS €T0 pean3alri MpH oOpalIeHUN B3BICKAaHUS HA OCHO-
BaHHH CyIeGHOTO pereHns»

— @-nAmMbIX, COBOKYITHOCTh OOCTOSATENLCTB MOCTYIICHUS HCTpeOyeMoit
BeIIM B (haKTHUECKOE 00JIaJaHNe OTBETUHKA.

Hapsiny ¢ ompeneneHreM 00CTOSATEIECTB BBIOBITHS UMYIIECTBA U3 Cde-
PBI XO3SHUCTBEHHOTO TOCHOJCTBa COOCTBEHHHKA WM HHOTO THUTYJIBHOTO
BJIa[IeNbIIa BAYKHOE 3HAYCHHE ISl IPUMCHEHUS BUHIUKAIIMH UMEIOT 00CTO-
SITEBCTBA TTOCTYIUICHUS MMYIIECTBA BO BIIAACHUE €ro (HPaKTHIECKOro 00-
JajaTens, T.e. He3aKOHHOTO MPHoOpeTaTes.

Tax, HOpMBI cT. 283 I'K B 3aBUCHMOCTH OT YCIOBHUI HMOCTYIUICHUS BEIIU

27 Hosocenosa JI.A. McTpeGoBaHHe 13 4yiKOro HE3AKOHHOTO BIIaJ[eHHs HMYILIECTBA, IPOJAHHOTO B
MOPSIAKE HCIONHEHHs Cy1e0Horo akTa // BecTHuk rpaxaanckoro mpasa. — 2006. — Ne 1. — C. 65.
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B (hakTHUECKOE BIIaJCHUE JIMIA MPEAyCMaTPUBAIOT /IBA THIIA HE3aKOHHBIX
npuobperateneil uMmyinecTBa: 1) 10OpPOCOBECTHBIN MpHOOpeTaTelb; 2) He-
J0OPOCOBECTHBIH MTPUOOPETATEND.

Jlobpocosecmmubim He3aKOHHbIM npUOOpemamenem COrIacHO HOPMaM II.
1 cr. 283 T'K npusHaercs cyObEKT Ipa’kaHCKOTO INpaBa, KOTOPHIH B MO-
MEHT NIPHOOPETEHNS IMYIIIECTBA y HEYIIPAaBOMOYEHHOTO JIMIA HE 3HAT U HE
MOT 3HATh O TOM, YTO JIMIO, OTYY>KAAIOIIEe UMYIIECTBO, HE MUMEET JICTH-
THUMHBIX OCHOBAaHUM JJIA Yy4aCTUs B COOTBETCTBYIOIIEM I'paAXIaHCKO-IIPpaBo-
BOM OTHOLICHHH, a 1O CYTHU, HE SABJISACTCA COOCTBEHHHUKOM BCIIH, HHBIM TH-
TYJIBHBIM BJIQJICJIBIIEM U HE yIIPAaBOMOYEHO YKa3aHHBIMHU JIMLAMU Ha OTUY-
XKJICHHE UX UMyllecTBa. [IpuBeeHHBII MOIX0/] K OIpeAeIeHHIo 100poco-
BECTHOCTH HE3aKOHHOTO IpHOOpeTaTensi HaxXOIWT IMOATBEPXKICHHE W B
opuanueckor nureparype. Tak, Hampumep, B.A. beno cuuraer, uro
«J0OpPOCOBECTHBIM MOXKET CUUTAThCA TOJBKO MPUOOpETaTeNh, KOTOPBIH
mproOpen JyXKyro Bellb HEBHHOBHO, T:€. €CIIH B €r0 JeHCTBUAX HE ycMaT-
PHMBAETCS HH yMbICITA, HM HEOCTOPOKHOCTHY .

Ion mobpoii coBecthio B camoM obmem Buzae H0.A. TapaceHko moHu-
MaeT «COCTOSIHHE JINIA, BEIpaKaroleecsl B €ro 3HaHUW WM He3HaHWH (Ha-
JIMYHOM, BO3MO>KHOM HJIM JTOJDKEHCTBYIOIEM) O KaKHX-MnOo (akrax, ¢ Ko-
TOPBIMH 3aKOH CBSI3bIBACT HACTYIUICHHWE WJIM HEHACTYIJICHHE OIPEACIICH-
HBIX TIOCITEACTBHID . IIpu sToM, cornmacHo BepHOMY yTBepxkaeHuto E.1O.
CamoiisioBa, «100pOCOBECTHBIN MPHOOpPETATENh COBEPIIACT UMCHHO (hak-
THUYECKYIO OLIMOKY, TIOKYTIasl Belb HE Y COOCTBEHHMKA M CYMTAsl IPOJaBIa
COOCTBEHHHUKOM Ha OCHOBaHMHM BHIMMOCTH IpaBa COOCTBEHHOCTH, KOTO-
PYIO BBI3BIBACT BHEMIHMIT hakTy’ .

Nmenno ommbKka B oneHKe (aKTHIECKUX OOCTOSATENHECTB COBEPUIICHHOM

C/IEIKH B CHJIy OTCYTCTBHA Yy MOKymaTens (pakTHYecKOH (peanbHOM) BO3-

2% Benos B.A. 3aimmTa MHTEPECOB JOGPOCOBECTHOTO NPHOGPETATENs LCHHOM Gymarn // 3akoHoza-
TenbCeTBO. — 1997. — Ne 6. — C. 34.
2 [paraHckoe IpaBo: akTyalbHbIe MPobieMsl Teopun u npaktiky / Tox penr. B.A. Benosa. — M.:
IOpaiit-Uznar, 2007. — C. 515.
210 Camoitios E.FO. JI06pocoBeCTHOCTb KaK MPENOCHUIKA 3alIHThl TPHOOPETATeNs B IPAaXIaHCKOM
o6opore // BectHuk rpaxaanckoro npasa. —2009. — Ne 3. — C. 66.
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MOXHOCTH TOYHOTO ONPEJENICHHSI NPABOBOTO MOJNOKEHMS JIMILA, OTIYyX-
JTAIOIIETO Belllb, SBJSIETCS OCHOBaHMEM IS MPU3HAHUS 32 HUM IPAaBOMO-
YU B OTHOLIEHHH HE3aKOHHO MPUOOPETEHHOM BEIIH.

B omimune ot ¢axTHdeckol coBeplieHHE FOPHIMYECKOH OLIMOKH, T.C.
CCBUIKH mpHoOpeTarelisi Ha TOT (aKT, YTO OH 3HaI 00 OTCYTCTBHH Y IIPO-
JIaBlla COOTBETCTBYIONINX ITPABOMOYHMHA HA OTUY>KACHHE BEIH, HO HE 3HAI
0 TOM, 4TO HPHOOpETEHHE BEIIM Yy TAKOTO JIMIA 3alpElICHO PaBOBBIMU
HOpMaMH M, CIICOBATEIbHO, SBISAETCS NMPOTHUBONPABHBIM, HE MPU3HACTCA
COBPEMEHHBIM T'PaXXJIAHCKUM IPABOMOPAIKOM B KAa4eCTBE OCHOBAHUS IS
MIPU3HAHUS NIPUTA3aHUI [TOKYIaTeNs HA TAKyIO BEIllb JIETUTUMHBIMHU.

Heo6xoaumMo OTMETHTB, 4TO, COIJIACHO BepHOMY yTBepkaeHHuio A.Il.
CepreeBa, «100pOCOBECTHOCTh IPHOOPETATENS BEIIN OT HEYIPaBOMOUCH-
HOTO OTUYXXJaTeJsi B COOTBETCTBHH CO CMBICIIOM 3aKOHA OIpeAeNseTcs Ha
MOMEHT MPUOOPETEHHs BEIIN», YTO UCKJIIOYAET BO3MOXHOCTh IPH3HAHUS
mprobpeTraTens HeJOOPOCOBECTHRIM, €CIH BIOCIEICTBHU OH y3HAll O He-
IIPABOMEPHOCTH CBOETO MPHOOPETeHIs .

[Ipn ToM ciemyeT y4nmTHIBaTH OOLIYIO HANpaBJICHHOCTh T'PaKAaHCKO-
IIPaBOBOT'O PETYJIMPOBAHHUS, BEIPAKECHHYIO B TOM YHCIIE M B 3aKPEIUICHHOM
B cT. 2 'K mpuHnmne 1o6pocoBeCTHOCTH yYaCTHHKOB IPa’KIaHCKUX OTHO-
IIEHUH, COTTIACHO KOTOPOMY MPHUOOpETaTeNh MPU3HACTCS J0OPOCOBECTHBIM
J0 TeX IOp, I0Ka ero HegoOpOCOBECTHOCTh HE OyeT AOKa3aHa B yCTaHOB-
JICHHOM TIPaBOBBIMH HOPMaMH MOPsiAKe (MPE3yMITLUsI JOOPOCOBECTHOCTH).

Takum oOpa3om, B TOM cily4ae, KOTJa HE3aKOHHBIH NpuoOpeTaTesb B
MOMEHT TNPHOOPETEeHUs] MMYIIECTBA IPHU3HAH J0OPOCOBECTHHIM, CTaTyC
J0OPOCOBECTHOTO MPHOOpPETATENsi COXPAHSIETCS 32 HUM B TEUCHHE BCETO
CpOKa BJIQJCHHUS UMYIIECTBOM HE3aBHCHMO OT TOTO, MOCTYIIHUT K HEMY HH-
(dbopManys 0 He3aKOHHOCTH CBOETO NMPHOOPETEHUS] WM HET, YTO CIEAyeT

u3 cozxepkanus HopM 1. 1 c1. 283 'K, corymacHO KOTOpBIM 10OPOCOBECT-

2! Mpascranckoe npaso: Yue6.: B 3-x . / ox pex. AI1. Cepreesa. — M.: TK Ben6u, 2008. — T. 1. — C.
796.
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HOCTB CyOBEKTa OTPEIeNsIeTCs] HeOCPEACTBEHHO B MOMEHT IIPHOOPETEHHS
BEIIIH.

Heo0xomuMocTh coOXpaHEHUs 3a HE3aKOHHBIM MPHOOpETAaTEIeM CTaTyca
JOOPOCOBECTHOTO BECh TEPHUO]] BIAJCHHS HMYIICCTBOM, HE3aBUCHMO OT
TOTO, YTO BIIOCIICICTBUHM OH y3HAET O HE3aKOHHOCTH CBOETO IpuoOpere-
HUS, 00yCIIOBIIEHA OOIIeH HAIPaBICHHOCTHIO TPAKIAHCKOTO IpaBa Kak co-
BOKYITHOCTH TPAaBOBBIX CPEACTB, HAIPABIICHHBIX HA CO3JaHHE IPABOBBIX
YCIOBHU CTAOMJIBHOTO U 3(PGEKTHBHOTO PA3BHTUS SKOHOMHUCCKHUX OT-
HOUICHUH.

B npotuBHOM cily4ae SKOHOMHYECKUI 000POT U HEMOCPEACTBEHHO PO-
mecc oOMeHa ToBapamu ObLT OBI TTOCTABJICH O] YTPO3y CPBIBA, CBA3aHHYIO
¢ HEOOXOIMMOCTH ISl KXKAOTO MPOaBIa MPEIbIBICHHUS IIOKYIIATEIO He-
OTPOBEPKUMBIX TOKA3aTEIbCTB HANUYWS IIOJHOMOYHMN Ha OTUYXKICHHE
HMMYIIECTBA, YTO BOSMOXKHO HE BO BCEX CIIy4asX U MOXKET OBITH CBSI3aHO C
JIOTIOJTHUTEIBbHBIMUA (PMHAHCOBBIMH H3ACPIKKaMu. Tak, €Clid MPUMEHHUTE b~
HO K HEJBIXKMMOMY UMYIIECTBY, BOBHHKHOBCHHUE, MEPEXO M IpeKpaile-
HUE BEIIHBIX MPAaB B OTHOIICHHW KOTOPOTO IMOJUICKHT TOCYJIapCTBCHHOM
PETHUCTpAINH, TPOLECC MOKA3BIBAHHS COOTBETCTBYIOIIUX MPaBOMOYHN HE
MIPEICTABISAECT CIOKHOCTH B CHJIY HaJUYUS IPABOYCTAHABIHMBAOUINX JIO-
KYMEHTOB, BBIJAaHHBIX YIOJTHOMOYECHHBIMU T'OCYIApCTBEHHBIMH OpTaHH3a-
LUSAMH, TO B OTHONICHHH OOJIBIIMHCTBA IBHKUMBIX, © OCOOCHHO MOTpPEO-
JIIEMBIX BeEIleH, mporeypa A0Ka3bIBaHUs MPHUHAUIC)KHOCTH TPOJIABILY CO-
OTBETCTBYIOIIHMX IMPABOMOYHI MOKET BBI3BATh OMPEACICHHBIC CII0KHOCTH.

HenocpeacTBeHHO B CHITY 3TOTO IIMBIIIMCTHYECKAs JOKTPHUHA, a BCIICH 3a
Hell M JorMa CTPOSATCS Ha MpUHIHIE (PaKTUIECKOTO BIAICHHS MMYIIECT-
BOM, COTJIACHO KOTOPOMY COOCTBEHHHKOM BEIM NpPU3HACTCA (PAKTHICCKH
BJIaJieIolIee eif JIMIIO, eCIM WHOE HE JIOKAa3aHO B YCTAHOBJIEHHOM IPAaBOBbI-
MH HOpPMaMH MOPSAKE, KaK MPABWIO, BCTYIHMBIINM B 3aKOHHYIO CHIY pe-
HICHHUEM CyJa. VIMEHHO MO3TOMY WM3BHHUTEIBHBIM C TOYKU 3PCHHS TPax-

JaHCKOI'0 npaBonopgaaka sABJISICTCA COBEPIICHUEC q)aKTH‘IeCKOfI, HO HE OpU-
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JMUIEeCKON OMTMOKY IS TPU3HAHKUS HE3aKOHHOTO TIPHOOpeTaTels 100poco-
BECTHBIM, HA YTO YKa3bIBaJIOCh BBIIIIE.

Tonbko Takom MoAX0Ja K ONPCACIICHUIO MPUHAIICKHOCTU ABUKUMOI'O
MMYILECTBA OIPE/CIICHHOMY JIMIly Ha IpaBe COOCTBEHHOCTH U K yCTaHOB-
JICHUI0 100pPOCOBECTHOCTH WIIM HEZOOPOCOBECTHOCTH HE3aKOHHOTO MPHOO-
peTarens CrocoOCTBYeT CTa0MIFHOMY Pa3BHTHIO Ipollecca oOMeHa B da-
CTHOCTH 1 9KOHOMHUYECKHX OTHOIICHUH B IIETIOM.

Heoobpocosecmuvim He3akoHHbIM npuobpemamenem NPHU3HACTCSA ydacT-
HUK TPa)KIaHCKO-IIPaBOBBIX OTHOIICHHH, KOTOPbIi B MOMEHT IpHOOpeTe-
HUsSI BELM 3HAJ WIK MOT 3HAaTh O TOM, YTO JIMIO, OTUY>KAAIOIIee UMYIIECT-
BO, HE MMEET MPABOBBIX OCHOBAHWH JJISI €r0 OTUYXJICHHMS, THOO CyObeKT,
HETIOCPEICTBEHHO COBEPIIMBIINN IPOTHBOIIPABHOE U3BATHE UMYIIECTBA U3
cepsl XO3SHUCTBEHHOTO T'OCIIOACTBA €T0 THTYJIBHOTO BIiaJeNbla (Hampu-
Mep, MOXUTUBIINHA UMYIIIECTBO).

B yacTHOCTH, Kak HeOOPOCOBECTHBIN TpHOOpeTarens OyneT KBaaudu-
LUPOBaHO JIMIIO, MPHOOpETAolIee 3aBeOMO IMOXHMIIEHHOE HMYIIECTBO,
JIMIO, HaIIeAlIee BEellb 1 NPUCBOMBIIEE ee cebe B HapylIeHHe HOPM CTCT.
228-229 T'K, nuno, npucsomBiiee cedbe Oe3HAI30PHBIX )KUBOTHBIX B HApY-
menne HopMm cret. 231-232 T'K. Kak HemoOpoCcOBECTHBINH NOMKEH OBITH
KBaTM(HUIHUPOBAH IprHoOpeTaTesh, KYyIUBIIAN BEIb IPH 00CTOSTEIHCTBAX,
JIAIOUIMX OCHOBAaHWE MpearnoyiaraTtb (GpakT ee HE3aKOHHOTO OTYYKACHHS
(CI/IJ'II:HO 3aHMKCHHAaA 1I€Ha UMYIIECTBA, NPCAJIOKECHNUE TMOKYIIKA B HEIPEA-
Ha3HaYEeHHOM JUIs IPOJakk MecTe (Y BX0J/1a B BHHHO-BOJIOYHBINH MarasuH, B
MIOJIBOPOTHE, HAa BOK3AJIE U T.II.), IPEJIOKEHHNE ITOKYIIKH JINIOM 0e3 ompe-
JIETICHHOTO MECTa KHTEJIBCTBA, MAJOJETHUM U TIPH JPYTUX aHAJIOTUYHBIX
HECTaHJApPTHBIX 00CTOSATENHCTBAX). TaK, COTJIACHO BEPHOMY YTBEPKACHHIO
0O.C. Hodde, «ecau MMyIIECTBO NPOIACTCS U3-II0] OB, HACIEX, 110 SIBHO
3aHIDKEHHOW ITIeHe, mpuobpeTarenb, JaKe MPU OTCYTCTBUU MPSIMOW Heoc-
BEJOMJICHHOCTH T10 3TOMY HOBOJY, JOJDKEH ObUI OBl YCOMHHUTBCS B TIPaBO-

MEPHOCTHU ﬂeﬁCTBI/Iﬁ OTUYXKJAATECJId U BO3ACPIKATHCA OT BCTYIVICHUA C HUM B
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212
IIPABOOTHOIICHUEC) .

U3 M31105)KEHHOT0 ClIelyeT BBIBOJ] O TOM, YTO IOOPOCOBECTHOCTh MJIH He-
J0OPOCOBECTHOCTh HE3aKOHHOTO NPHOOpeTaTens SBISETCS OAHUM U3 CY-
IIECTBEHHBIX (DAKTHYECKUX OOCTOSTENBCTB, OKa3bIBAIOIIMX HETOCPEACT-
BEHHOE BJIMSHHE HAa BO3MOXKHOCTh MCTPEOOBAaHUs BEIIM B HaType ¢ MOMO-
LIbIO0 BUHIUKAIIMOHHOTO UCKA M, CIIEAOBATENLHO, HOJICIKHUT JOKA3bIBAHHIO
B cyne. HemocpencTBeHHO 100pOCOBECTHOCTh MPUOOpETATENsl, COTJIACHO
obocHoBanHoi Touke 3peHust E.HO. CamoiinoBa, sBIseTCS B HACTOsIIEe
BpeMs «ILIEHTPaJbHBIM 3JIEMEHTOM (DaKTHYECKOro cocTaBa J100pOCOBECT-
HOTO MPHOGPETEHHs»  ~, HCKIIOYAIOIIEr0 BO3MOKHOCTh HCTPEOOBAHHS
BEIIM, MPUOOPETEHHOH BO3ME3THO.

OnHAaKoO BCTAaeT BOIMPOC O TOM, HAa KAKyI0 U3 CTOPOH HUMYIIECTBEHHOTO
cropa JODKHO OBITh BO3JIOXKEHO OpeMsi JA0oKa3biBaHUsI CyOBEKTUBHOW CO-
CTaBJISIIOLICH MPUOOpETEeHHs — Ha UCTIA JOKa3bIBaHUE HEJT00POCOBECTHO-
CTH OTBETYHKA, J100, HA00OPOT, JOKA3BIBAHUE CBOEH JOOPOCOBECTHOCTH
JIOJDKHO OBITH BO3JIOXKEHO Ha OTBETYMKA.

JlaHHBII BONIPOC MOCTaBJIeH HAMHU B CBSI3U C TE€M, YTO B TEOPETUYECKON U
MPAKTHYECKON IOPUCTIPYACHIIMM UMEIOTCS HECKOJIBKO MPOTHUBOIMOIOKHBIX
MOJIXO/IOB K €r0 pa3pelieHuIo.

Tak, E.}O. CamoitioB otmMedaet, 9to popMyIupoBKa HOpMEI 1. 1 ct. 302
I'K Poccuiickoit @denepanuu (. 1 cr. 283 IT'K Pecniybnuku benapycs), co-
IJIACHO KOTOPOW JI00pPOCOBECTHBIM MpUOOpeTaTeNeM NpU3HaeTcs CyObeKT,
KOTOPBIH HE 3HAJ M HE MOT 3HAaTh O TOM, YTO NPHOOPETaeT y HEyIpaBoOMO-
YEHHOT'0 JINNA, «<...> BBIMISANT KaK ITO3UTHBHAs MPEAIIOChIIKA (JO0Ka3bl-
BaeMOE YCIJIOBHE) 3allUThl MPHOOPETATENs», YTO Y4YEHbIH OOOCHOBAHHO
cunTaer HeBepHBIM . BMecTe ¢ Tem, ommpasich Ha (POPMYITHPOBKY Ha-
3BaHHOU HOPMBI, 110 IIYTH HGO6XO)II/IMOCTI/I JOKa3bIBAHUA HE3aKOHHBIM

npuodperareneM CcBOel MOOPOCOBECTHOCTH TMoIUIa cyAcOHas NpaKTHKa

22 Yodipe O.C. Uzbpannbie Tpyast: B 4-x T. — CI16.: FOpu. nentp npecc, 2004, — T. 2. — C. 496.
? Cawmoiinor E.FO. JI06pOCOBECTHOCTh KaK MPENOCHLIKA 3alUTh IPHOGPETATENs B IPAKIAHCKOM
obopote // BecTHuK rpaxxaaHckoro npasa. —2009. — Ne 3. — C. 83.
*! Camoitnos E.IO. - Yxas. cou. — C. 99.
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Poccuiickoit <De/:[epau1m215, YTO, 110 HalleMy MHEHHIO, IPOTUBOPEUUT Tpe-
00BaHMIO HOPMBI, 3akperuieHHol B 1. 3 ¢T. 10 'K Poccuiickoit deaeparmu
(. 4 ct. 9 'K Pecniy6iiuku benapycs).

Tak, cormacHo pUBEAEHHOI HOpME, B TOM cilydae, KOrja HOpMBI Ipaxk-
JIAHCKOTO 3aKOHO/IaTEIbCTBA CTABAT 3aIUTY I'PaKAAHCKUX NPaB B 3aBHCH-
MOCTB OT TOTO, OCYIIECTBILSUIUCE JIM 3TH IIpaBa J00POCOBECTHO U Pa3yMHO,
JIO0OPOCOBECTHOCTh M Pa3yMHOCTh YYaCTHHKOB T'PaKIAHCKHX IPaBOOTHO-
mieHn# npennoiaraercsa. CiepoBaTenbHO, B Clydae MPeabsBICHNAS BUHIU-
Kal[HIOHHOTO MCKa, YAOBIIETBOPEHHE KOTOPOIO MOCTABJICHO B IPSIMYIO 3a-
BHUCHMOCTb OT J0OPOCOBECTHOCTU HJIM HEJJOOPOCOBECTHOCTH HE3aKOHHOTO
IpruoOpeTaTes, COTJIACHO COJIEP)KaHHIO MTPHUBEEHHON HOPMBI, J0OpOCOBe-
CTHOCTBH OTBETYHMKA JOJDKHA MTPEATIONAraThCsi 10 T€ Mop, MOKa HE J0Ka3aHo
obpatHoe. Ilpesymmmust 10OpOCOBECTHOCTH . YYaCTHHKOB TPaXKIAaHCKUX
obopora, 3akperuieHHas kKak B c¢T. 9 'K, Tak u B cT. 2 T'K, siBisiercss oqHIM
W3 OCHOBHBIX Hayaj, Ha KOTOPBIX 3MKIECTCS I'PaKIaHCKO-IIPABOBOE PETY-
JIMPOBAHUC SKOHOMHNYCCKUX OTHOMCHHﬁ, " JI0JDKHA MPUMEHATHCS BO BCEX
ClTy4asix pa3pelieHus COPOB O [IPaBe rPaKIAHCKOM.

Tak, cormacHo HopMaM CT. 179 I'paskgaHCKOro npoueccyalrbHOro KOAeK-
ca Peciybmukm Benapych ot 11 stHBapst 1999 r., kakmgas CTOpoHa JTOKa3bI-
BaeT (paKThl, Ha KOTOPBIE CCHUIACTCS] KaK HA OCHOBAHME CBOMX TPEOOBAHUH
HUIIn BO3pa)KeHPII>i, M3 YC€Tro CICAYET, YTO UCTCH, ABJIAACH THUTYJIbHBIM BJIad-
JACIbUEM BEIIU, BO-TICPBLIX, JOJDKCH JOKa3aThb HAJIUYHUC Y HETO COOTBETCT-
BYIOIIIETO MIPABOBOT'O TUTYJIA M, BO-BTOPHIX, TPEAOCTABUTE CYy (aKThl He-
J0OPOCOBECTHOCTH HE3aKOHHOTO NMPHOOpeTaTeNsi, TaK KaKk MIMEHHO OT 3TO-
ro B JaJbHEHIIEM 3aBHCUT BO3MOXXHOCTh MCTPEOOBaHMS y HErO BEIIU H
Tepeiad ee TUTYJIFHOMY Biaaenbiy. [Ipu 3ToM 0TBETUHKY (HE3aKOHHOMY
MpHOOpETaTeN0) MPEIOCTABICHO IPAaBO JIMOO COTIACHUTHCS C JOBOJAMH

HCTI[A O CBOCH HeMOOPOCOBECTHOCTH, MO0 MPEIOCTABUTD JOKA3aTEeIbCTBRA,

215 Cm.: O HEKOTOPBIX BOMPOCAX MPAKTHKH Pa3PelIeHHs CIIOPOB, CBA3AHHBIX C 3alIUTOR MpaBa cobCT-
BEHHOCTH ¥ JIpyruX BelHbIX mpas: [Tocranosnenue ITnenyma Beicmiero Apourtpaxsoro Cyna Poccwuii-
ckoii Oenepaumy, 25 despans 1998 r. — Ne 8. —I1. 24.
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OTIPOBEPralOIINE YTBEPXKACHHUS THUTYJIBHOTO Biajenbia. Tak, COTJIACHO
BepHOMY yTBepkiaeHHio H.I'. FOpkeBn4a, «O3MIIMSA MCTLA CONEPIKHUT €ro
TpeOOBaHUE K OTBETUUKY BMECTE C MX (PAaKTHYECKUM U IPaBOBBIM 00OCHO-
BaHHEM» ' °, UTO MOATBEP/ACT PABOMEPHOCTD BOIOKEHHS TOKA3bIBAHHS
(akTa HEJOOPOCOBECTHOCTH OTBETYMKA HAa HCTLA M JIOKHOCTH BBIBOJIOB,
caenmanHbIXx Breicum ApoOutpakasiM Cymom Poccuiickoit @epepannn B
IMocTanosnenun Ne 8.

Bo n3bexxanue KOHGIMKTHBIX CHUTYaIMid, BOSHUKHOBEHHE KOTOPHIX BO3-
MOJKHO B TIpOIECCE BO3JIOKEHHUS OPEeMEHHU OKa3bIBaHUS Ha CTOPOHBI MMY-
LIECTBEHHOI'O CIopa, cieayeT coriacutbes ¢ MHeHueM E.JO. CamoitnoBa o
HeoOxoauMocTH ponosHeHust HopMbl 11. 1 cr. 302 T'K Poccniickoit ®ene-
pammn (1. 1 cr. 283 T'K Pecyomku Benapych) dopmynupoBkoii, 3akper-
JeHHOH B cT. 2 ®denepanpHoro 3akoHa ot 22 ampenst 1996 r. «O pbiHke
LIEHHBIX OyMar», COTJIIACHO KOTOPOH J0OpPOCOBECTHBIM IpuoOpeTraTereM
MIPU3HAETCS JIUIIO0, KOTOPOE HE 3HAJIO W HE MOIJIO 3HATh O HE3aKOHHOCTH
CBOErO MPHOBPETEHHS, €CITH He J0Ka3aHO HHOE' .

HMeHHO yKka3aHWe Ha NPE3yMIIHIO JOOPOCOBECTHOCTH HE3aKOHHOTO
npruoOperaTenst 1 HeOOXOIMMOCTh JOKa3bIBaHHS OOPAaTHOTO HEMOCPEACT-
BEHHO B HOPMAaxX aHAIM3UPYEMOH cTaTbu OyneT CriocoOCTBOBATh Hambojee
BEPHOMY OIPEIEICHUIO NMPOIECCYAIbHBIX IIPaB U OOSI3aHHOCTEH CTOPOH B
XO/Ie pPacCMOTPEHHUSI UMYIIECTBEHHOT0 criopa 00 MCTpeOOBaHMU BEIIU M3
Yy»OTr0 HE3aKOHHOTO BIIAJICHHUS.

OmnucaHHBIE BBIIIE 00CTOSATENLCTBA BBIOBITHS UMYIIECTBA U3 CEPHI XO-
3SICTBEHHOTO TOCHOACTBA COOCTBEHHHKA WJIM MHOTO TUTYJIBLHOTO BIIaJIeIThb-
I[a ¥ MOCTYIUICHNSI TAKOTO MMYIIECTBA B (JaKTHIECKOE BIAJCHUE HEYIpa-
BOMOYCHHOTO JIMIA OKa3bIBAIOT HIDKE CIEAYIOIIEC BIMSHHAEC HAa BO3MOXK-
HOCTB TIPEIBSBICHUS BUHIUKAIIMOHHOTO HCKA.

Tax, Hopmamu c1. 283 'K mpeaycMOTpeHBl CleIyromue BapuaHThl UC-

16 Hayuno-npakTuueckuii KoMMeHTapuii K [pakIaHCKoMy TPOLeCCyaTbHOMY Koaekey Pecry6iku
Benapycs / Ilox pexn. T.A. Benosoii, 1.H. Konsnko, U.A. Muponundenko. — Munck: Teceit, 2005. — C.
105.

*'7 Camoiinos E.IO. - Vkas. cou. — C. 99-101.

375



TpeOOBaHNS NMYIIECTBA OT HE3aKOHHOTO MTPHOOpeTaTeNs:

1) He3akoHHBINi NpUoOOpeTaTe]b NPHU3HAETCH HeI00POCOBECTHBIM,
YTO yKa3bIBaeT Ha yMBIIUICHHOE (BUHOBHOE WJIM HEOCTOPOXKHOE) HapyIle-
HUE CYyOBEKTOM TpeOOBaHMH HOPM TPaXKIAHCKOTO, aJMHHUCTPATHBHOTO
100 YroJOBHOTO ITIpaBa B IPOIlECCEe NMPHUOOPETEHUs] MMYIIECTBA B CBOE
¢axTnyeckoe BianeHue. [Ipn yka3aHHBIX OOCTOSTENBCTBAX HMYIIECTBO
(BKiTFOUAsl IEHBIW W IICHHBIE OyMarw) MOXeT OBITh MCTPeOOBAaHO OT HeE3a-
KOHHOTO TpHOOpeTaTessl MOCPEACTBOM MPEAbIBICHUS BUHAMKALMOHHOTO
HCKa BO BCEX CIIyd4asx, T.€. HE3aBHCHMO OT OOCTOSTENIBCTB BHIOBITHS HMY-
mecTBa U3 cdepbl X03IUCTBEHHOTO I'OCIIO/ICTBA COOCTBEHHUKA MJIM UHOTO
TUTYJIFHOTO BIIajiesiblia (II0 MX BOJIE WM MOMHMO €€) M OOCTOSITENBCTB
MIPUOOpPETEHNs UMYIIECTBA HE3aKOHHBIM HET0OPOCOBECTHBIM HpHOOpeTa-
TeneM (Ha BO3ME3THOM JTHO0 0€3B0O3ME3THOM OCHOBE).

B nanHOM ciydae Ha 3alIUTy BELIHOrO IpaBa COOCTBEHHMKA WIIM HHOTO
TUTYJIBHOTO BIAJENbIa BCTACT MPUHIMIT HEIPHKOCHOBEHHOCTH COOCTBEH-
HOCTH, 3aKperuieHHblH B cT. 44 Koncrutyrun u ct. 2 I'K;

2) He3aKkOHHBI mHpuoOpeTaTelb NPH3HAETCH A00POCOBECTHBIM W,
CJIC/IOBATENIFHO, HE COBEPLIABIINM BHHOBHO (YMBIIJICHHO WJIHM II0 HEOCTO-
POXHOCTH) HapyIICHUS IPABOBBIX MPEIITHCAHNH.

[Ipn yka3zaHHBIX 0OCTOSITEIECTBAX:

a) eCJIM UMYIIECTBO MOJIYYEHO OT HEyIIPaBOMOUYEHHOIO JInla O6e3B03Me3-
JTHO COOCTBEHHHUK HJIM WHON TUTYJBHBINA BlIajieJiel] TAKOro UMYIIeCTBa MO-
TYT €ro UcTpeOOBaTh MOCPEICTBOM NPEIbSBICHHS BUHINKAIIMOHHOTO MCKa
HE3aBHCUMO OT 00CTOSTENLCTB BBIOBITHS MMYILECTBA U3 CEphl CBOETO XO-
3STUCTBEHHOTO T'OCIIOJICTBA (I10 UX BOJIE MIJIM IOMHMO €¢).

3akperurenre B 'K BO3MOXXHOCTH MCTpeOOBaHHUS OE3BO3ME3IHO MPHOO-
PETEeHHOTO MMYIIECTBA OT HE3aKOHHOTO T0OPOCOBECTHOTO MpHOOpeTaTens
HE3aBHCUMO OT OCHOBaHHI BBIOBITHSI MMYIIECTBA U3 XO3SHCTBEHHOH ce-
pBl €ro COOCTBEHHHMKa WJIM HHOTO TUTYJIHOTO BIIaJENbla OOYCIIOBJICHO

TEM O6CTOHTeJ'H)CTBOM, YTO HE3aKOHHBIN an/I06peTaTem;, B CJIy4uac U3bATUA
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Yy HEro MMYIIECTBA, HE HECET MMYIIECTBEHHBIX ITOTEPh M COXPAHAET CBOE
MMYIIECTBEHHOE MOJIOKEHHE, CYIIECTBOBABIIIEE /10 TPUOOPETEHHS BEILIH.

B ominume oT MMyliecTBEHHOH cepbl HE3aKOHHOTO NpUOOpeTaTess
UMyIIeCTBEeHHas chepa He BIAJICIONIEro BeNIbI0 COOCTBEHHUKA ITOCTpaaaa
BCJIEICTBHE BBIOBITHS BELIM U3 I10J] €TO XO3SIMCTBEHHOTO BIMSHUS U, COTJIA-
CHO OOIIEei HANpaBIEHHOCTH W CMBICIY T'PaXJAaHCKOTO NPaBa, HMOAJIECKHT
BOCCTAHOBJICHUIO, YTO CJIEAYEeT M3 MMIICPATHBOB IPHHIUIIA OOECTICUCHHS
BOCCTaHOBJICHHS HAPYIICHHBIX IIPaB, 3aKperuieHHoro B cT. 2 ['K.

HckioyeHue cocTaBiIsiiOT JCHbI'M U LICHHBIC 6yMaFI/I Ha OpEAbABUTEIA,
KOTOpBIE HE IOJUIeXKaT UCTPEOOBAHUIO Y JOOPOCOBECTHOTO NPHUOOpeTaTENs
HE3aBHCHUMO OT OOCTOSATENLCTB MX BBIOBITHS M3 c(epbl XO3IHCTBEHHOTO
TOCTIO/ICTBAa COOCTBEHHMKA WJIM MHOTO THUTYJIBHOTO BiIafeibla (1o MX BoOJe
WIN TIOMHMO €€), a TaKKe 0T 00CTOSATEIBCTB IIPUOOPETEHHS T0OPOCOBECT-
HBIM npuoOpeTareseM (Ha BO3ME3THOM MK 0€3BO3ME3THON OCHOBE).

YcraHoBIIeHHE 3ampeTra Ha UCTpeOOBaHHWE HA3BAHHBIX OOBEKTOB Tpax-
JIAHCKHUX TpaB y 0OPOCOBECTHOro MpHOOpeTaTens 00YCIOBIEHO TaKUMHU
UX CBOMCTBaMH, KaK HEBO3MOXKHOCTh WHJIMBHyaIN3alMU JUIsl 11eed BHH-
JMKAINH, a TAKXKE MOBBIIICHHAs 000POTOCIOCOOHOCTD, UTO JIENaeT HEBO3-
MOXHBIM NPUMEHEHHE B YKa3aHHOM CITyYac BHHAMKAI[MOHHOTO HCKa, Ha-
MIPaBJIEHHOTO HCKIIOYUTENFHO Ha NCTPEOOBAaHNUE BEILEH, HETOCPEACTBCHHO
BBIOBIBIINX M3 c(epbl XO3SMCTBEHHOI'O T'OCIIONCTBA MX 3aKOHHOTO BIla-
JIeTIbLIa, T.€. HHAWBUIYaJIbHO ONPE/CICHHBIX.

B ciy4yae ¢ neHpramMu M IIeHHBIMH OyMaramu Ha IpeIbsIBUTENS B OOJIb-
LIMHCTBE CITy4aeB BO3BPAT HEIOCPEICTBEHHO TeX 0OBEKTOB, KOTOPHIE MPH-
HaJUIeXKaI 3aKOHHOMY BIIaJICINIbIly, OyJeT HEBO3MOXEH B CHIIy HMX BKIIIO-
YeHHs B TPaXIAHCKUHA 000pOT HE3aKOHHBIM IIpHOOpeTareneM (Hampumep,
nepenada MpoJaBlly B OOMEH Ha IpuoOpeTaeMoe MMYILIECTBO, Mepeaada
0aHKy MM HEOaHKOBCKOH KpeAMTHO-(UHAHCOBOW OpraHU3alUM BCIIEICT-

218
BHUE 3aKJIFOUSHHUS IOTOBOpa OaHKOBCKOTO BKJIaza (IETo3uTa))™ ;

28 TompoGuee o mpoueaype 3aKIOUEeHHs X HCIIOIHEHHs JOrOBOpa 0AHKOBCKOTO BKJIAjA (1EIo3uTa)
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6) ecnM MMYIIECTBO IIOJNyYEHO OT HEYNPAaBOMOYEHHOIO JIMIA Ha BO3-
ME3JTHON OCHOBE, COOCTBEHHHMK WJIM WHOW THUTYJBHBIN BiaJeliel] TaKoro
HMMYIIECTBa BIpaBe HCTPeOOBATh €ro OT HE3aKOHHOTO J100pPOCOBECTHOTO
npuoOpeTaTessi, HO TOJILKO B TOM ClIydae, €clIM UCTpeOyeMoe UMYILECTBO
BBIOBUIO M3 c(epbl XO3SIMCTBEHHOTO T'OCIOJCTBA YIIPABOMOYEHHOTO JIMIIA
IIOMHMO €r0 BOJIH JIN0OO IMOMHUMO BOJIM JIMIA, KOTOPOMY MMYIIECTBO Iiepe-
JIAHO BO BJIaICHHE COOCTBEHHMKOM HJIM MHBIM TUTYJIBHBIM BIIAJICIIBIIEM.

OTnuare mpouenypsl BUHAWKAIIMKM BEIIH, MPHOOPETEHHON HE3aKOHHO,
HO J10OpPOCOBECTHO Ha BO3ME3IHOW OCHOBE, OT MPOLEAYPHl BHHIUKAIHH
BEIllM, IPHOOPETEHHON 100pPOCOBECTHO 0€3BO3ME3THO, CBSI3aHO C TEM, UTO
X03sHiCTBEHHAs cdepa JInIa, MPUoOPETIIEro Bellb Ha BO3ME3THOI OCHOBE,
B CiIydae e M3BATHS MOCTPANACT, TAK)Ke KaK M CTPamaeT XO3SAHCTBEHHAS
cepa HE BIAJICIONIETO BEIIbI0 COOCTBEHHMKA WM MHOTO TUTYJIFHOTO BIla-
JeTIblIa B CITydae 0TKa3a B BUHAUKAIMU. B CloKUBIIEHCS cCUTyaluy, Ha 9TO
cipaBemmuBo ykaseiBaeT A.Il. CepreeB; BO3HHKAaeT KOJIIM3HUS HMHTEPECOB
COGCTBEHHHKA ¥ HE3aKOHHOTO I0GPOCOBECTHOTO MpHOOpETaTess Beuy” ,
KOTOpBIE, 110 HAIllEMy MHEHUIO; B PABHOI CTENIEHH UMEIOT NPaBO Ha 3ally-
Ty CBOMX HMMYIICCTBEHHBIX HHTEPECOB, YTO CIIEIyeT W3 HMIICPAaTHBOB
MIPUHOMIA IOPUANYECKOTO PABEHCTBA yYACTHHKOB T'PaKAAHCKUX OTHOIIE-
Hull, 3akperieHHoro B cT. 2 I'K. Kpome Toro, 3akpemienne B ['K 3ampera
Ha BUHAMKALIMIO Y TOOPOCOBECTHOTO MpHOOpeTaTeNs BEIIH, BHIOBIBIIEH U3
XO3SIMCTBEHHON Cephl 3aKOHHOT'O BIaJAENblla MO €ro Boje, 00YCIOBICHO
HEOOXOANMOCTBIO MPHIAHUS OIPEAEICHHON CTaOMIBHOCTH IPaXXJaHCKOMY
obopoty. Tak, Ha uTo crpaBemnuBo ykaseiBaeT E.A. CyxaHOB, «uctpebo-
BaHME UMYILECTBA COOCTBEHHHKOM BO BCEX 0€3 MCKIFOUCHHUS CITydasX MOT-
710 OBI CephE3HO OCIONKHUTH TPAXKTaHCKUHA 000pOT, NOO TorAa M000i pH-

obpeTaTenb okazaics Obl O] YTPO30id JIUIICHHS TIOTYYEHHOTO UMYIIECTBA

cM.: Manpkoseknii M.A. Kypc rpaxnanckoro npasa: Ocobennas yacth: B 3-x 1. — Munck: MononexHoe,
2010.-T. 2. - C. 87-99.
29 Mpaxcranckoe npaso: Yue6.: B 3-x . / ox pex. A.I1. Cepreesa. — M.: TK Ben6u, 2008. — T. 1. — C.
798-799.
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22
1 IIOTOMY HYXIAJICSI OBl B JOITOJTHUTEJIBHBIX TapPAHTUAX) 0.

Pa3paboTaHHbIi [IMBUIMCTUKOW ¥ BOCIIPUHSTBINA JIOTMOM IpaXkIaHCKOTO
IpaBa MOAXOA K IPAaBOBOMY MOJIOKEHHIO HE3aKOHHOTO JOOPOCOBECTHOTO
npruoOpeTaTessl UMYyIECTBA, TPHOOPETIIEro BEllb HAa BO3ME3HOM OCHOBE,
clleyeT Nmpu3HaTh Haubosiee COOTBETCTBYIOMIMM OOIIeH HampaBlIeHHOCTH
1 CMBICITY TPa)KIAHCKOTO 1paBa, HOPMbI KOTOPOTO B PaBHOM CTEIICHN CTOSIT
Ha 3aIMTe UMYIIECTBEHHBIX MHTEPECOB BCEX HOOPOCOBECTHBIX YYaCTHH-
KOB I'PaKIAAHCKO-IIPABOBBIX OTHOLUEHU.

Taxk, mpuobpeTast UMyIIECTBO y HEYIPaBOMOUYEHHOTO JIUIA, O YeM IpH-
oOperareiib HE 3HaET U M3 OOCTOSITEJILCTB MPUOOPETEHHST HE MOXKET 3HATh
(HanpuMep, NpUOOpeTEeHHE BEIM HA TOPOJICKOM PBIHKE, 110 OOBSBICHHIO,
MIOJJAHHOMY B T'a3eTe MM Yepe3 JICKTPOHHBIE PECYPCHI), OH, PYKOBOJICTBY-
SIChb TIPUHIAIIOM JIOOPOCOBECTHOCTH YYAaCTHHKOB TI'Da)KAAHCKHX OTHOILIE-
HUMH, a TakkKe OOIIEeH HAmpaBICHHOCTHIO BEIIHOTO IPaBa KaK MOJOTPACIIH
TPXKIAHCKOTO TIpaBa, MPU3HAIONIETO, 10 OOIIeMy MpaBUIy, THUTYJIHHBIM
BJIaJIeJIbIIEM BellH, (paKkTHuecKu BIaJCIOIee €10 JIUNO IPH IPHOOPETeHUH
BEIlM HE COBEPIIAET BUHOBHO (YMBIIIJICHHO, IT0 HEOCTOPOXXHOCTH (XayaTt-
HOCTH WJIH JIETKOMBICITHIO)) TPOTHBOINIPABHOTO JICSIHUSI.

[IpnobGperas mpu Ha3BaHHBIX YCIOBHAX BEIIb Yy HEYNPABOMOYEHHOTO JIN-
11a, CyOBEKT TPaKJAaHCKOTO IpaBa CUMTAeT ceds 3aKOHHBIM MpHoOpeTaTe-
JieM, a IpUOOpeTeHHOe NMYIIECTBO pacCMaTPUBAET KaK HaXoAsleecs y He-
TO Ha IIpaBe COOCTBEHHOCTH, YTO NPEAIONAracT BO3MOXKHOCTb OOpaIlleHHUs
K TOCYapCTBY 3a 3aIllMTOH B Cilyyae ero HapylleHus. TpeTbu Juia, OKpy-
XKAIOIIMe HE3aKOHHOTO JI00OpPOCOBECTHOrO HpHOOpeTaTesis B OBITY, TaKkKe
paccMaTpuBaroOT €ro B Ka4eCTBE COOCTBEHHHKA UMYIIECTBA, HAXOASAIIETOCS
B ero (hakTHUeCKOM BiaJeHNH. TakuMm oOpa3oM, HE3aKOHHBIA JOOpOCOBe-
CTHBIN an/I06peTaTenL B CBOUX TJ1azax M B I'Ia3aX OKPYXKAIOIIHX SBJIACTCA

HaJUISKAIIAM YJaCTHUKOM I'Pa’kAaHCKOro 000poTa A0 TeX Iop, IMoKa Nei-

20 T'paxnanckoe npaBo: Yueb6.: B 2 1. — 2-e usn., nepepad. u jgom. / Iox pen. E.A. Cyxanoa. — M.:
BEK, 2002. - T.1.-C. 617.
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CTBUTEJHHBIN COOCTBEHHHUK HE 00OPAaTUTCS B CYA C HCKOM 00 HCTpeOOBaHIH
MMYILIECTBa U3 BJIAJICHUS] HE3aKOHHOTO MPUOOpeTaTesl.

3aKpernIeHHbI B 3aKOHOIaTEIbCTBE CIIOCO0 pa3pelleHns yKa3aHHO cu-
Tyaliy, COTJIACHO KOTOPOMY HCTpeOOBaHME Y T0OPOCOBECTHOTO MpHOOpe-
TaTeNsl BEUIM, IPHOOPETEHHOW BO3ME3THO, BOSMOXXHO TOJILKO B TOM CIY-
Yae, KOIJa Takas Bell[b BbIObUIA M3 BIAJCHUSI COOCTBEHHHKA M YIIOIHO-
MOYEHHOTO MM JIMIA TIOMHMO HX BOJIM, OOBSICHSETCS LUBHIMCTHYECKOM
JTOKTPUHOM JINOO C MO3UIIUN «TEOPUH HAMMEHBIIETO 3712y, TUO0 ¢ TO3UITUH
TOT'O, KTO U3 Cy6'I)CKTOB CIIOPHOI'0 MPaBOOTHOMICHHUA MTPAMO MM KOCBECHHO
COBEPIINII JIesTHUE, CIIOCOOCTBYIOIIEEe BBHIOBITHUIO MMYIIECTBA U3 BIIAJCHHS
€ro COOCTBEHHHMKA, pEalM3allid TaKOTO HWMYIIECTBAa HEyNPaBOMOYCHHBIM
JIUIIOM M, KaK CJIEACTBHE, CIOCOOCTBOBAT BO3HUKHOBEHUIO MMYIIIECTBEH-
HOTO CIOpa MEXIy COOCTBEHHMKOM (MHBIM THTYJIBHBIM BJIaJCIbIIEM) U
T0OPOCOBECTHBIM IIPHOOpETATEIIEM.

T[TOCTYTaTOM «TEOPHH HAMMEHBIIEr0 371a»° BBICTYIACT TPEITIOTIONKE-
HUE O TOM, YTO B Cliy4dac BI)I6I)ITI/II/I BCIIU U3 BJIaJICHUA cOOCTBEHHHUKA WA
CyOBEKTa OrpaHMYEHHOI'0 BEIIHOTO MpaBa MO €ro BOJIE TAaKOW CyOBEKT
uMeeT OO0JIbIle BO3MOXKHOCTEH 3aIUTUTh CBOM UMYIIECTBEHHBIC HHTEPECHI
(IpenBIBUTH UCK O BO3MEIICHUN YOBITKOB JIMIY, B Ube (haKTHIECKOE BIa-
JeHre OBUIO MepefaHo MMYIIECTBO), YeM HE3aKOHHBIH JOOPOCOBECTHBIN
mpuobpeTaTeb, KOTOPIH MOXKET M HE UMETh HICHTU(HUKAIIMOHHBIX CBEJle-
HUI O MpoJaBlie UMYILEeCTBa (HAlpUMep, B ciaydae MpHoOpeTeHUs! ToBapa
Ha pBIHKE). DTOT MOAXO OCHOBAaH Ha TOM, YTO COOCTBEHHHK MMYIIECTBA B
Ipolecce Mepefayn Beld, Kak MPaBuilo, BCTYNAeT B JOrOBOpHOE 00s3a-
TEJIbCTBEHHOE MPABOOTHOIICHUE (XpaHEHHE, apeH/a, KOMHUCCHS, TOBEpH-
TEJIHOE YNPABICHUE U T.I.) C MHAWBUIYATU3UPOBAHHBIM ISl OTHX LEeNeiH
CyOBEKTOM, YTO MPEANONaracT HaInInue Y COOCTBEHHHKA MMYIIECTBA TOJ-

HBIX CBEICHUI O BTOPOI CTOPOHE JJOroBopa. IT0 0OCTOATEIBCTBO, 10 MHE-

2! Mpaxcranckoe npaso: Yue6.: B 3-x . / Iox pex. A.I1. Cepreesa. — M.: TK Ben6u, 2008. — T. 1. — C.
798-799.
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HHUIO CTOPOHHHMKOB aHAIM3UPYEMOW TEOPHH, CO3JAeT I COOCTBEHHMKA
Belln Oosiee OaronpusTHBIC YCIOBHUS Ui BOCCTAHOBJICHHUSI CBOETO UMY-
LIECTBEHHOI'0 MOJIOXKEHHUS 3a CUeT CyObEeKTa, Peali30BaBIIET0 UMYILECTBO
IIOMHMO BOJIM €r0 COOCTBEHHHKA, [0 OTHOIICHHIO K BO3MOXKHOCTSIM He3a-
KOHHOTO JI00pocoBecTHOro mpuobOperarens. Takum oOpa3om, Hamboiee
CIIpaBeAJIMBBIM NIPU3HAH MOJAXO0, 3aKpelieHHbIN B AeiicTByromeM K.

Bo BTOpOM Ciydae UBHINCTHKA UCXOIWUT U3 TOTO OOCTOSTENBCTBA, YTO
HEe3aKOHHBIM JJOOPOCOBETCHBIN IpruoOpeTaTess, Ipruodperas UMYIIECTBO Y
HEYIIPaBOMOYEHHOI'0 JIMIA, OCTAeTCS CYOBEKTHBHO O€3yNpe4yHbIM B
OTIMYHe OT COOCTBEHHHMKa HMYIIECTBAa, HEOCMOTPHUTENIbHBIE JICHCTBUS
KOTOpOT'0 NP Nepeade UMyIecTBa B (haKTHUECKOEe BiafieHue cyObekTa,
CHOCOOHOTO K HEHA/UIeKAIIEMHy HCIIOJHEHUIO CBOMX OO0S3aTENbCTB, H
TIPUBEJH K CIIOXUBIICHCS HEOIaronprusTHON chyauI/mm. Hpyroii noaxon
K Pa3pelIeHUI0 aHAIU3UPYEMOH NpOoOIEeMBI MOXKHO Ha3BaTb «TEOPUEH
BHHOBHOTO JIMIIa», KOTOpasi 3MDKIETCS HA BMEHEHHH COOCTBEHHHMKY HMY-
LIIECTBA HEOCMOTPHUTENBHOCTH B BBIOOpE KOHTPAareHTa MpH BCTYIUICHHH B
JIOTOBOPHBIE 00S3aTEILCTBEHHBIE MPABOOTHOMICHHUS, Y4acTHE B KOTOPBIX
TIOBJIEKIIO JOOPOBOJIBHYIO (PaKTHUECKYIO Tepeaady MMyIiecTBa cOOCTBEH-
HUKOM HEIOOPOCOBECTHOMY CyOBEKTY rpaxkIaHckoro obopora. Hemocpen-
CTBEHHO TaKWE JEHCTBHS COOCTBEHHHMKA MMYILECTBA, COTJIACHO aHAIN3HU-
pyeMoMy IIOJIXOAY, B KOHEYHOM CUETe MPUBEIH K HE3aKOHHOMY OTUYyXKJIe-
HUIO BEIIU W, KaK CIEJCTBHE, HE3aKOHHOMY MPUOOPETEHHIO 100pOCOBECT-
HBIM CYOBEKTOM I'Pa’kKAaHCKOTO IIpaBa, KOTOPBIH, B ClIydae HaJIUYHS y HETO
CBEJICHNI 00 OTCYTCTBUHM COOTBETCTBYIOIIMX IPABOMOYMH Yy IpojaBla Be-
M, CKOpEee BCETO OTKa3aycsl ObI OT €e IMPHOOPETEHHS B CHITy HE3aKOHHO-
CTH TaKOTO AESHHUA.

Kaxkmas u3 Ha3BaHHBIX TEOPHiA, IO HAIIEeMy MHEHHIO, IMEeT IpaBo Ha

CyIlIECTBOBaHUE, OJHAKO Kak/1asi U3 HUX B OTAEJIBHOCTHU HE B MOJHON Mepe

22 T'paxnanckoe npaBo: Yueb6.: B 2 1. — 2-e usn., nepepad. u jgom. / Iox pen. E.A. Cyxanoa. — M.:
BEK, 2002. - T. 1. - C. 618.
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0OBSICHSIET OCHOBAaHUS NMPHMEHEHHs 3aKpeIuieHHOTo B neiicTByromem ['K
MOJIX0a K Pa3pelIeHHI0 HMYIIIECTBEHHOTO criopa. B aToi cBs3u Hanbomee
OIIpaBAaHHBIM CIIEAYeT NPU3HATH MOIXO0/, O0BEIUHSIONINIT B ceOe /1Be pac-
CMOTpEHHBIE TEOPHH, IIPU KOTOPOM YUHUTHIBAIOTCS KaK HEOCMOTPUTEIIbHBIE
neicTBust (Oe3nericTBre) cOOCTBEHHMKA MMYIIECTBA, TaK M €ro OoJbIIue
BO3MOYKHOCTH IO BOCCTAHOBJIEHHIO CBOEH YIIEMJIEHHON MMYILECTBEHHOU
coepsr. Tlogxoma, oOBeIUHSIONIErO BE TEOpUH, Ipu aHamm3e HopM 'K,
COTJIACHO KOTOPBIM BEIIb HE MOXKET OBITh UCTpeOOBaHa y JOOPOCOBECTHOTO
BO3ME3[JHOTO MPpHOOpeTAaTENsl, €CJIM OHA BhIObLIA U3 BIIa/ICHHUS COOCTBEHHH-
Ka [0 ero Bojie, mpuaepkuBaercs, Hanpumep, B.I1. Kambimanckuii™, ko-
TOPBII IIPU aHAIM3E MPABOBBIX HOPM, YCTaHABIMBAIOUIMX 3aIllpeT Ha HC-
TpeOGoBaHNE BHIOBIBIIIETO MO BOJIE COOCTBEHHHWKA MMYIIECTBA Y BO3ME3THO-
ro J0OpPOCOBECTHOTO MPHOOPETATENs, CCHUIACTCSI KaK HA HEOCMOTPHUTEIb-
HOE TOBEACHHE COOCTBEHHMKA IPH BBIOOpE KOHTPAreHTa, Tak W Ha €ro
00bIIIIe BO3MOKHOCTH 10 BOCCTAHOBJICHUIO CBOETO UMYIIECTBEHHOIO I0-
JIOKEHHUS.

Hopmamu rnassr 20 T'K mpegycMoTpeH ocoOblii MOpsAA0K pacyeToB MpH
BO3BpaTe UMYIIECTBA €r0 COOCTBEHHNKY M3 HE3aKOHHOTO BIIAJICHHUSI.

Cremyer OTMETUTD, YTO HEOOXOAMMOCTH OCYIIECTBICHUS PAacyeTOB Me-
XKLy CTOPOHAMH CIIOpa 00YCIIOBIIEHA 3KOHOMHYECKUMH XapaKTEPUCTUKAMHI
Bellleil, BO-IIEPBBIX, BO MHOI'MX CJIydasX TPeOYIOIIMX OINpeeeHHbIX 3a-
TpaT Ha HOJiep’KaHHe BELIM B HaJUIeXallleM COCTOSHHM (Ha ee conaepika-
HUE) U, BO-BTOPHIX, CIIOCOOHBIX NPUHOCHUTH TUIOJIBI, IPUILIOJ, HHBIE JIOXO-
JIbl KaK B JICHE)KHOM, TaK U B HATYPJILHOM BBIpaXEHUH. B 3T0I CcBsI3M Me-
XKy CTOPOHaMH CIIOpa, BO3HHUKILIETO II0 IMTOBOAY BO3BpaTa MMYIIECTBA €TO
COOCTBEHHUKY, MOTYT BO3HUKHYTh Pa3HOTJIACHS, CBSI3aHHBIE, C OJHON CTO-
POHBI, ¢ TpeOoBaHHEM (PAKTHIECKOTO HE3aKOHHOTO BIIaJIeiblla KOMIICHCA-

MM Pacxo/I0oB Ha COJAEp)KaHUE BEIU U, C JAPYroi, ¢ TpeboBaHneM cobCT-

23 T'paxnaanckoe mpaBo: y4eOHuK: B 3-x 4. / ITox pen. B.I1. Kamsianckoro, H.M. Kopurynosa, B.1.
WBanosa. — 2-e u3a., nepepad. u gom. — M.: Dkemo, 2010. — C. 563-564.
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BEHHMKA BEIIN O Iepefade eMy BMECTE C BEIbIO JJOXOJ0B, MOIYIECHHbIX B
IIPOLIECCE €€ XO3SANUCTBEHHON KCIUTyaTaluy.

Ha pa3zpenierre BO3MOXHBIX pa3HOITIaCHH MEXy CTOPOHAMH MMYIIECT-
BEHHOT'O CIOpa HampasieHs! HOpMEI cT. 284 T'K, npeaycmarpusatomiye mno-
PAIOK pacrpesieNieHns] MEXAy COOCTBEHHHMKOM BEIIM W €€ HE3aKOHHBIM
BIaJenbleM OpEeMEHN COAEpKaHU UMYIIECTBA U JOXO0B, KOTOPHIE MOMY-
YEHBI WM HETIPEMEHHO, B CHIIy IPHUPOJHBIX CBOWCTB MMYIIECTBA, JOJKHEI
ObUTH OBITH OJTYYCHBI OT €0 SKCIUTyaTallu.

N3 conepxxanus HopMm cT. 284 T'K cnenyeT, 4T0, BO-TIEPBBIX, 3aKpEIIJICH-
Hble B HEH NpaBuia NperycMaTpUBAIOT JABE MPOLEIYpPhl OCYIIECTBICHUS
pacyeToB MeXJy CTOPOHAMH CIOpa, BEIOOP OIHOW M3 KOTOPHIX IOCTaBIICH
B 3aBHCHUMOCTh OT JOOPOCOBECTHOCTH JHOO HEZOOPOCOBECTHOCTH HeE3a-
KOHHOTO TpHoOpeTaTesisi U, BO-BTOPHIX, IIPU MPOM3BOACTBE PACUETOB yUH-
TBIBAIOTCA KaK HMMYIECTBEHHBIE HMHTEPECHI COOCTBEHHHKA HCTPEOyeMOi
BEIIH, TaK ¥ UMYIIECTBEHHbIE HHTEPECHI €€ HE3aKOHHOTO BJIaeIbIIa.

IIpumenennsiit B cT. 284 'K mozixon B mOHOM Mepe COOTBETCTBYET OC-
HOBHBIM HauaJlaM U CMBICITY LPaXXJaHCKOTO MpaBa KaK COBOKYMHOCTH Ipa-
BOBBIX CPEJCTB, PETYIMPYIOIINX HMYIIECTBEHHO-CTOMMOCTHBIC SKBHBa-
JICHTHO-BO3ME3/IHBIC OTHOIICHUSI MEXIy IOPUIWYECKH PaBHBIMH CyOBeK-
TaMH, HalpaBJICHHBIX UCKIIOUUTENGHO Ha BOCCTAHOBJICHHE IIPAB YIaCTHHU-
KOB TPaKIAHCKOTO 00OpoTa B clydyae MX HapylieHus. Vcroib30BaHHBII
pu KoHCTpyHpoBaHuu HopM ['K monxox k yperyiaupoBaHUIO OTHOIICHUH,
BO3HMKAIOIIMX B cepe MPOM3BOJICTBA, OOMEHa W MOTpeOJIeHHUs MaTepu-
IBHBIX OJar, Mo o0LIeMy NpaBIILY, HE IPEJIoyaracT BO3SMOKHOCTH IPH-
paleHus] UMYyIIECTBA OJJHOI CTOPOHBI 3a CUET Apyroi 0e3 ee Ha TO cora-
cHUs M Ha 0e3BO3ME3HOM OCHOBE, UTO B TOJHOI Mepe HCIIONB30BaHO U B
KOHCTpYKIuu HOpM cT. 284 T'K.

Tak, cormacaHo HopMmaMm 4. 1 cT. 284 'K, coOcTBeHHUK HCTpeOyeMol Be-
LM UMEET MPaBo MOTPedOBaTh KaKk OT He0OPOCOBECTHOTO ITpuodpeTaTes,

TaKk U OT [[06pOCOBeCTHOFO npnoGpeTaTenﬂ BO3BpaTa Hapsay CO B3bICKU-
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BAaeMBIM MMYIIECTBOM JOXOMOB, IIOJTYyYEHHBIX B IIPOLECCE M3BICUECHHS €ro
I0JIE3HBIX CBOMCTB.

OnHako y HeoOPOCOBECTHOTO MPUOOpeTaTENsl TAKKE JOXO0/IbI MOAJIekKAT
B3BICKaHHIO 32 BECh MEPHOJ HE3aKOHHOTO BJIaJICHUS BEIIbIO, a y 100Opoco-
BECTHOI'O — C TOTO MOMEHTa, KOT/1a CYOBEKT y3Hall O HE3aKOHHOCTH CBOETO
BJIaJICHHS U TOJIBKO B TOM CIIy4ae, €CJIH Bellb, SBIIIOIIAsCS MaTephailb-
HBIM OOBEKTOM HCKOBBIX TPeOOBaHMHA COOCTBEHHHKA, OyAeT B3BICKaHA B
€ro MoJb3y.

MoOMEHT, ¢ KOTOpOro JIO0OpOCOBECTHBI HE3aKOHHBII MpUOOpeTaTesb
JOJDKeH OBbUT y3HAaTh WM MOT y3HaThb O HE3aKOHHOCTH CBOETO BJIAJICHUS,
orpezessieTcst JIM00 KaJleHIapHOi AaToH MOIyYeHHUs TOBECTKH B CY/ B Ka-
YeCTBE OTBETYMKA I10 MCKY COOCTBEHHHKA BEIIH C TPEOOBAHHEM O €¢ B3BI-
CKaHUH, 00 KaJleHAAPHOH 1aToil MOITydeHHs COOOMIEHHS OT COOCTBEHHH-
Ka WJIM MHOTO JIMIA O He3aKOHHOCTH BJIAZICHUS BEIIbI0. YUHUTHIBAs TO, YTO
TOYHOCTD OIIPEIACIICHNA YKa3aHHOTO MOMCHTA MOXKET UMETh UMYIICCTBCH-
HBIC TIOCJICACTBUSA JIJIsl CTOPOH CIopa, (pakT COOOUICHUs COCOOCTBEHHUKOM
BEIIM WJIM WHBIM JIMIIOM O HE3aKOHHOCTH BJIAJICHUS €0 HE3aKOHHOMY J100-
POCOBECTHOMY BJIaJIebIly W IaTa JOBEICHHUS TAKOTO COOOLICHHS 0 CBEIe-
HHS HE3aKOHHOTO BJIAJIeNbla JOJDKHBI MMETh B CyJlie IOPUANYCCKU 3HAYHU-
MO€ HOATBEPIKACHHUE.

KpOMe TOTO0, CJICAYCT YYUTBIBATH TO O6CTOHT€HBCTBO, YTO B3BICKAHHEC
HapsAly C MHAUBUAYAJIBbHO ONPENEIEHHOM BEIIbIO J0XONI0OB, MOJYYEHHBIX
OT €€ HCIIOJIb30BaHMsI, SIBISETCS NMPAaBOM COOCTBEHHHKa BEIIM, a HE €ro
00513aHHOCTBIO. B 3TOi CBSI3M COOCTBEHHUK MCTpeOyeMOW BEIy Hapsiay C
TpeOOBaHHEM O €€ OTOOpaHWH y HE3aKOHHOTO IpHOOpeTaTeNs IOJDKEH
NPEeNbSIBUTH OTACIBHOE TpeOOBaHKE O B3BICKAHWH JOXOJO0B B JICHE)KHOM H
HaATypaJIbHOM BBIPAXKCHUH, JOKA3aHO IMOJYYCHHBIX OT HMCIIOJIB30BAHUH BEC-
1 00 JT0X0J0B (TIJI0/I0B, MPUILIIOAA), KOTOPhIE HEM30EKHO AOKHBI ObI-
T OBITH MOJYYEHBI B CBS3M C MPUPOIHBIMH CBOMCTBAMH HCTPEOYyeMOTo

nmymectsa. K noxonam (1uonam, MpUIuIonNy), KOTOPbIE TOJDKHBI OBITH He-
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N30€XKHO TOJIyYEHBI, CIEAYET OTHECTH: MOJIOKO, KOTOPOE €KEIHEBHO IIO-
Jy4aroT OT KOPOBBI, KO3BI; sSHIla, KOTOPbIE KEIHEBHO MPUHOCAT AUIIEHOC-
HBIE MOPOJIBI MTHIL; TIOABI LIUTPYCOBOTO JIepeBa, HE3aKOHHO MPUOOpPETEH-
HOTO B KaJKe B IEPHOJ IUIOJOHOUICHUS; MPHILION JI000T0 >KHBOTHOTO,
NITHLBI, aKBAPUYMHBIX PBIO M JAPYTUX NpeACTaBUTENEl KHBOTHOTO MHpa,
HE3aKOHHO NPHOOPETEHHBIX B COOTBETCTBYIOUINI IEPHOJL X KU3HH, U T.II.
ITpu 3TOM pasMep D0X0I0B, HOIYUYCHHBIX HE3aKOHHBIM BIIaJCIbIIEM H MO~
JISKAIINX, 0 MHEHHIO COOCTBEHHHKA UMYIIECTBA, B3BICKAHUIO B €TI0 MOJIb-
3y HapsIy ¢ HHIUBUAYAIBHO ONpPEIeICHHBIM UMYIIECTBOM, MOIJICKUT JI0-
Ka3bIBaHUIO HEMOCPEACTBEHHO COOCTBEHHUKOM (MCTIIOM T10 BUHMKAIMOH-
HOMY HCKY) ¥ MOKET OBITh OCITIOPEH HE3aKOHHBIM BJIaJieNblleM (OTBETYH-
KOM T0 BHHIHMKAIIMOHHOMY HCKY) KaK B CTOPOHY YMCHBIICHHS, YTO SIBIIS-
€TCsl SKOHOMUYECKH JIOTUYHBIM, TaK ¥ B CTOPOHY YBEIHUEHHS, YTO MOXKET
OBbITH BBI3BAHO PA3IMYHBIMU MPUYMHAMH, B-TOM YHCIIE U BBHICOKHMHU MO-
PaTBHBIMHU Ka4eCTBAMH OTBETYHKA.

B cnyyae, korga coOCTBEHHHMKY. HMYIIECTBA JIOCTOBEPHO HM3BECTHO O
TOM, YTO HE3aKOHHBIN BIIaJENeL MOIyUMI J0XObl OT XO3SIHCTBEHHOMN JKC-
IUTyaTalluyd UCTpeOyeMOro MMYINECTBa MOMHMO TEX, KOTOpBIE SIBIISIOTCS
00s13aTeIbHBIMH, OH UMEET MPaBO NCTPEOOBATh W TAKHE JTOXOMBI, TOATBEP-
IuB (aKT MX TOJTyYCHHUS] HE3aKOHHBIM BIIAJIENIBIIEM U HX pa3Mep B Cyle.
Hanpumep, He3aKOHHBIH BIIaesell JIOMAAN MOTYyYMI JOX0 OT €€ UCIOJb-
30BaHMS I BCIIALIKM 3€MEIbHBIX YYaCTKOB B CaJ0BOM TOBapHIIECTBE Ha
BO3ME3HOI OCHOBE.

Hapsiny ¢ mpaBoM coOCTBEHHHMKa B3BICKaTh ¢ HE3aKOHHOTO NMpHOOpeTa-
TeJIs. UIMYIIECTBO M MOJYYEHHBIE OT €r0 MCIOJIb30BAHMS AOXOBI (ICHBIH,
TUTOABI, TPHUILTON, TPOAYKINIO), HOpMHI 4. 2 cT. 284 'K HagensioT Hesa-
KOHHOTO IIproOpeTaTesis IpaBoOM MPeabsIBICHUS K COOCTBEHHUKY TpeboBa-
HUS BO3MEILEHUS PACXO0B, CBA3aHHBIX C COJIEPKAHUEM HMYIIECTBA U H3-
BJICUEHHEM €r0 TOJIE3HBIX CBOWCTB, BKIIOUAs MIPOLIECC MOIyUEHHsI TJOXO0B

B ICHC)KHOM 1 HATYPAJIbHOM BBIPAKCHUU.
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[IpenocraBienne Takoro IpaBa HE3aKOHHOMY KaK JOOPOCOBECTHOMY,
TaKk U HEIO0OPOCOBECTHOMY MpPUOOpETaTest0 UCTPeOyeMOoi B, Ha YTO
YKa3bIBAJIOCH BBIIE, 00YCIIOBICHO HAIPABICHHOCTHIO TPaXKIaHCKO-TIPaBO-
BBIX HOPM HCKJIIOYHUTEIILHO Ha BOCCTAHOBIICHHE MOJIOKEHHS CYLIECTBOBAB-
LIEro /10 HapyuleHUs! cyObEKTUBHOTO IpaBa COOCTBEHHHKA UCTPEOyeMOro
HMMYIIECTBA U MPEAOTBPAIICHUE CIyYaeB HEOCHOBATEIHFHOTO OOOTAIIECHUS
OJIHOTO JIMIIa 3a CUET JIPYyroro, T.6. UCKIOYUTEIBHO MMYIIECTBEHHO-BOC-
CTaHOBUTEIBHOW HANPaBIECHHOCTHIO METO/IAa IPaXKIAaHCKO-TIPABOBOTO PEry-
JUPOBAHUS SKOHOMUYECKHUX OoTHomeHuH. Kpome Toro, kak ormewaer A.Il.
Ceprees, «ykazaHHOE NPaBWIO <...> MMEET 10 cO0OIl BIIOJIHE pa3zyMHOE
OCHOBAaHHME, TaK KaK B U3BECTHOH Mepe MpeJoTBpaIacT 0ecxo3siicTBeHHOE
COZIep’KaHNE MMYIIECTBA CO CTOPOHBI HEJOOPOCOBECTHOTO BIaJeNblia, T.C.
CITY’KHT B KOHEYHOM CUETE MHTEPECaM COOCTBEHHIKA HMYIIIECTBA» .

besycnosno, HazBanHoe A.Il. CepreeBbIM OCHOBaHHE IMPEIOCTABICHUS
HE3aKOHHOMY BJIAACIBIY JIETUTUMHOM BO3MO>KHOCTH MPEABABIICHUA K co0-
CTBEHHMKY BEIIM MMYIIECTBEHHBIX TPEOOBAHUI 10 BO3MEIIEHHIO PACXo-
JIOB, CBSI3aHHBIX C €€ COAEp)KaHWEM, HalpaBJeHO Ha CO3JaHHE IPaBOBBIX
YCIIOBUI HaaJIeKaIIero CoCpKaHnsl UMYILECTBa, OJHAKO HOCHT BTOPOCTe-
TICHHBIN XapakTep. Hame yTBepkaeHHEe OCHOBAaHO HA TOM, YTO OOJBIIMH-
CTBO HEMPO(ECCHOHATBHBIX YIaCTHIUKOB TPakIaHCKOTO 000poTa, husznde-
CKHUX JINI], HE UMEeT IPeACTaBIeHUs 0 conepxanuu HopM rinassl 20 I'K u,
€CII U COJEPKUT HE3aKOHHO NMPHOOPETEHHOE MMYILIECTBO B HaJJIekKalleM
COCTOSIHUH, TO TOJBKO ITOTOMY, YTO CyOBEKTUBHO OTHOCHTCSI K HEMY KakK K
CBOEMY, YTO MBI HaOJIIOZIaeM B TOM CIIydae, KOTJa HEe3aKOHHBIH IpHoOpe-
TaTeNb SBISETCS JOOPOCOBECTHBIM. B OTHOIIEHNH e HET0OPOCOBECTHOTO
pruodpeTaTens cieayeT OTMETHTh, YTO OH, YMBIIIUICHHO NTPHOOpeTas 3aBe-
JIOMO 4y»O€ UMYIIECTBO, JHUOO HaJeeTcs, YTo 3TOT (PaKkT OocTaHeTcs s

OKpPYXKarolmux B TaliHe ", CJICA0BATCIbHO, 6y)1eT OTHOCUTBHCA K UMYUICCTBO

24 Mpaxcranckoe npaso: Yueb.: B 3-x . / ox pex. A.I1. Cepreesa. — M.: TK Ben6u, 2008. — T. 1. — C.
801.
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KakK K CBOEMY, INOO HAMEPEH B KOPOTKUE CPOKH N30aBUTHCS OT UMYIIIECTBA
MOCPEACTBOM €r0 OTHYXKACHHS TPEThEMY JIMIY U, CIIEIOBATENLHO, HE MPO-
W3BE/IET CYIIECTBEHHBIX PACXOJOB HA €ro CoJepkaHue, MO0 BooOIle He
HaMepeH UX MPOM3BOJAUTH B CHIIy OTCYTCTBHS SKOHOMHUYECKOW 3amHTEpe-
COBAaHHOCTH B COXpaHEHMH MMylIecTBa. B 1r000M ciryyae mpemocTaBiieH-
Hasi HOPMaMH I'PaKAaHCKOTO ITPaBa BO3MOKHOCTh B3bICKAHHS B Oy IyIIeM
COOCTBEHHUKA BEIIN PACX0J0B, TPOU3BEICHHBIX HA €€ COAEpKaHUE, M0 Ha-
meMy MHEHHIO, HE CMOXKET OKa3aTb CTUMYJIHPYIOLICTO BO3HeﬁCTBHH Ha u3-
HavyaJlbHO HET0OPOCOBECTHOTO CYOBEKTa Ipa)aaHCKOro 000poTa, Jae ec-
JIM OH ¥ Oy/I€T OCBEZOMIIEH O HaJMYMU TaKUX HPABOBBIX HOPM.

Hopwmsr 4. 2 cr. 284 T'K, npenocTasiisis MpaBo HE3aKOHHOMY IpHOOpeTa-
TEJII0 Ha B3BICKAHNE ¢ COOCTBEHHMKA BEIH 3aTpart, MPOM3BEICHHBIX Ha €
cofiepKaHue, MPENBSIBISIIOT K TAKUM 3aTpaTaM. OIpEJeNICHHOE TpeOoBaHNe
— OHH JIOJDKHBI OBITh HE0OXOMUMBIMU. 3aKperieHHas B ¢T. 284 'K karero-
pHsi «HEOOXOMUMBIE 3aTPaThly SBISIETCS) OLCHOYHOH M, B Cilyuyae BO3HUK-
HOBCHUA MCKAY UCTIHOM U OTBETYUKOM CIIOpa MO IMPU3HAHUIO HeO6XO[lI/l-
MBIMH PacXo/I0B, ITPOU3BEJCHHBIX Ha COJIep)KaHUE BEIM, HEOOXOAUMOCTb
TIPOM3BO/ICTBA TAKUX PACXOJIOB MOAJIEKHT Cy1eOHOHN OIEHKE.

K HEoO6XoauMbIM pacxogaM, MO HalIEeMy MHEHHMIO, CIIEILyeT OTHECTH MH-
HUMaJIbHO TpeOyeMmble 3aTpaThl Ul IOANCP)KaHMS BEUIW B HAIJIC)KAIEM
COCTOSIHUH, OTCYTCTBHE KOTOPBIX HEM30EKHO MPUBEAET K MOpUYe UMYIIECT-
Ba. Hampumep, He3akOHHO NMpPUOOPETEHHOE XMBOTHOE HEOOXOAUMO KOp-
MUTb, OJIHAKO OOBIYHOHN JUIS TAKOTO YXMBOTHOTO MHIIEH B OOBIYHOM IS He-
IO KOJIMYECTBE; HE3aKOHHO IPHOOPETEeHHOE pacTeHHe HeoOXOIUMO MOJIHU-
BaTh U B COOTBETCTBYIOIIUE IIEPUOIBI €TO POCTa BHOCUTH OOBIYHBIC AJIS Ta-
KOTO pacTeHHs yAOOpeHHs M MOAKOPMKH. B 1emom, He0OXOMMMBIMHA MOX-
HO TNPHU3HATh TAaKWE PACXO/Ibl HAa COJEP)KAHUE BEIIH, KOTOPbIE MPEAINOIo-
JKUTCIIBHO ITPOU3BEIT OBl U caM CO6CTBCHHI/IK, eciti OBl BCIIIb HE BBI6BIJ'I8. u3
cdepbl ero Xo3sHCTBEHHOTO TOCIOJCTBA, YTO HAXOJMT MOATBEPXKICHUE B

ropunndeckoit aureparype. Tak, FO.K. Toncroit mon HeoOXOAMMBIMU 3a-
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TpaTaMH TpeajiaraeT MOHNMAaTh He TOJIBKO 3aTpaThl Ha COAEp)KaHUE MMY-
IIECTBA, HO M 3aTpaTbl HA €ro KaluTaJbHbII peMOHTm. Touky 3peHust
10.K. Toncroro pasnensier B.I1. Kampinranckuii, moHUMaromuii noa HeoO-
XOJVMBIMH 3aTPaTaMU «TAaKHE H3IICPXKKU BIANENbIA, KOTOPHIC BBI3BAHBI
HEOOXOJUMOCTBIO TOAJICPKUBATE UMYIIECTBO B HCIPABHOM COCTOSHUH,
MIPOU3BOJICTBO €0 TEKYIIET0 W KAIHTAIbHOTO PEMOHTA, a TaKXkKe MpOM3-
BOJICTBEHHBIX HM3JIEPXKEK, CBSI3aHHBIX CO COOPOM ypoxKasi, IIPOU3BOJACTBOM
MOJIOKa, Msica ¥ T.IL»>>°. Bmecte ¢ Tem, B FOPUINYECKOM JIUTepaType BbI-
CKas3bIBaJIaCb W HHasd, II0 HaIJ_ICMy MHCHHIO, MCHCC y6e}:[I/ITeJ'H)HaH TOYKa
spenus. Tak, A.B. BeHeIMKTOB Tpearaet moJ1 HeoOXOJMMBIMH TOHUMATh
JIUIIG 3aTPaThl, CBSI3aHHBIC C COJICPKAHHEM nMymeCTBa227.

Pasmep mponsBeneHHBIX HEOOXOAUMBIX PACXOJMIOB, CBS3aHHBIX C COIEP-
YKaHWEM UMYIICCTBA, TIOUICKUT JOKA3bIBAHIIO. HE3aKOHHBIM IIPHOOpeTaTe-
JIEM BEIIM U MOXKET OBITh OCIOpEH €€ COOCTBEHHUKOM (MHBIM THTYJIHHBIM
BIIAJICTTBIIEM ).

B nenom, ocHOBHAsi Macca HEMOTPEOIsIEMbIX Bellleil Kakux-aubo pacxo-
OB Ha CBOC CcOJEpKaHWe He TpeOyeT, YTO WCKII0YaeT BO3MOXHOCTH
MIPEIbSIBICHAST HE3aKOHHBIM IIPHOOPETATEIEM UMYIIECTBA COOTBETCTBYIO-
omx TpeOoBaHMH K ero coOCTBeHHHWKY. Hampumep, mpaBo BiIaJeHUS H
MTOJTF30BAHMS HE3aKOHHO NMPHOOPETEHHBIM BEIIOCHIIEOM MOXKHO ITIepenaTh
Ha BO3ME3HOH OCHOBE TpeTheMy JHIly. [Ipr 3TOM B COOCTBEHHOCTH HE3a-
KOHHOTO TIpruoOpeTaTessl BeJocuIena OyaeT MOCTynaTh YCTaHOBICHHOE CO-
TJIAIIEHUEM CTOPOH BO3HArPaXKJCHHE, YTO HE OyAeT 00yCIOBICHO HE00XO-
JUMOCTh TPOU3BOJICTBA KAKUX-THOO PacXoJ0B Ha €ro mnoiydcHue. B yka-
3aHHOW CHUTyalllW B3BICKAaHWE OyAeT MPOU3BEICHO B OJHOCTOPOHHEM IIO-
PSAAKE — TONBKO JOXOJMIOB, MONYYCHHBIX HE3aKOHHBIM BIIAJENbIICM BEIIH B

TIOJIb3Y €€ COOCTBEHHHUKA.

3 Toncroii 10.K. - Ykas. cou. — C. 1117.
26 I'paianckoe npaso: yueOuuk: B 3-x u. / Iox pen. B.I1. Kambimanckoro, H.M. Kopmyrosa, B.1.
VBaHoBa. — 2-¢ u3x., mepepad. u gom. — M.: Dkemo, 2010. — C. 567.
7 BenemukroB A.B. T'pakiaHcKO-1IpaBoBasi OXpaHa COLUAIUCTHYECKON cobcTBeHHOCTH. — M.-JL.: W3-
Bo Akazemun nayk CCCP, 1954. —C. 91.
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Crenyer OTMETHTh, YTO HE3aKOHHBIH MpHOOpETaTeNh, KyNUBIINNA UMY-
LIECTBO HEMOCPEICTBEHHO JUIsi COOCTBEHHOI'O HCIIOJIB30BAHHS, MOXET He
MOJY4UTh KakKuX-1nbo moxonoB. Hampumep, mpuoOpeTeHue neBueil Hiu
JICKOPATUBHOW INITHUIIBI, TIOPOJMCTOr0 KOTCHKA MJIM IEHKA, IEKOPATUBHOTO
pacTeHusi, Ipyrux NpeACTaBUTENeH KUBOTHOTO WM PAaCTUTEIBHOTO MHpa
TpeOyeT NMPOU3BOACTBA PACXOJOB HA UX COJEP)KaHHE, OCOOCHHO NTPUMEHH-
TEJIBHO K COJICPKaHHIO JOMAIIHUX >KUBOTHBIX, KOTOPBIE (Pacxoisl) MOTYT
OBITH HE CBSI3aHBI C HEMOCPEACTBEHHBIM MOIYYEHHEM KaKHX-JIHOO 10XO-
noB. B nmpuBeneHHOM nprMepe B3BICKaHHE OyIeT MPOU3BEIEHO B OAHOCTO-
POHHEM IOpsIJIKE — B MOJIb3Y HE3aKOHHOTO IpUOOpeTaTessi CPe/ICTB Ha COo-
JIep’KaHKe BEIIN Y €€ COOCTBEHHHKA.

[TpumeHuTENBHO K T0OOPOCOBECTHOMY MPHOOPETATENIO TOCIEAHIHA HMe-
€T MIPaBO Ha BO3MEILCHNE PACXOOB, CBA3AaHHBIX C COJCPKaHUEM HMYIIe-
CTBa HE 3a BECh MEPHOJ, a TOJILKO C TOTO MOMEHTA, KOTJja CIUTACTCS OCBE-
JOMJICHHBIM O HE3aKOHHOCTH CBOETO MPHOOpeTeHus, 4To, 0e3yCI0oBHO, OT-
paHUYUBAET €ro BO3MOXKHOCTH II0 BO3BpaTy PacXo0B, MPOM3BEACHHBIX Ha
coJlepKaHUe MMYILECTBA, KOTOPbIE MOTYT JOCTUTaTh 3HAYUTEIbHBIX pa3-
MEpOB, €CJIM TIEePUOA COAEPKAaHUS BEIM, HAIpUMEp, CIyXeOHOH cobakw,
70 MOMEHTa YBEIOMJICHHUS JOOPOCOBECTHOTO NMPHOOpPETATENsT O HE3aKOH-
HOCTH €T0 BJIAACHHS [UIWIICS, HAapuMep, rox miu asa. Ilpu 3tom cobaka
cojJiepKaach B KBAPTHPE MHOTOATAKHOTO XKHJIOTO JIOMa U €€ CTOPOKEBBIE
Ka4yecTBa HE MCIOJIb30BAJIMCh, YTO YKa3bIBaeT Ha OTCYTCTBHE (akTa Mmoiy-
YeHUsI TOOPOCOBECTHBIM NPHOOpETaTeNeM KaKMX-THOO0 JTO0XOJ0B, CBS3aH-
HBIX C COJEp)KaHHEM COOakd, B TOM YHCJIE U C HCIIOJIb30BAaHHEM €€ IpH-
POIHBIX KaYECTB «CTOPOXKAN.

B mpuBeneHHOM BBIIIE TPUMEPE C BEJIOCUIIEZIOM HE3aKOHHBINH IpHOOpe-
TaTeNlb MOXKET HCIIOIB30BaTh €0 Ul yJOBIETBOPEHUS COOCTBEHHBIX IOT-
pebHocTel, He MPON3BOAS KaKUX-JIN0O0 3aTpaT Ha COAepKaHUE BEIOCHIIEa
W HE THoiydas IpU ATOM KaKMX-THOO BUAMMBIX JIOXOIOB, ITOJUIEKAIINX

B3BICKAHUIO B IOJIb3Y COOCTBEHHHKA UMyuIeCcTBa. Bwmecte ¢ TEM, OUYCBU -
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HBIM fBJIETCA (PaKT M3HOCA BEJIOCHIIENA B TPOIECCE IKCILTyaTallu, 9TO
CHIDKAeT €ro CTOMMOCTh MPUMEHUTENBHO K TOM, KoTopasi Obuia J10 BHIObI-
THUS BEIIU U3 XO3SMCTBEHHOMN chepbl COOCTBEHHHKA.

Kak mocTynuTh yyaCTHHKaM BO3HUKIIETO IPa)JaHCKO-IPAaBOBOIO OT-
HOUIEHHs B NPHUBEAECHHBIX NMPUMEPAX, KAKUM 00pa3oM B3BICKATh PacXo/bl
Ha Co/epXKaHUE MMYIIECTBA JTUO0 KOMIICHCHPOBATh MOTEPU OT CHMIKEHUS
€ro CTOMMOCTH?

[IpennoxeHHBIe HAMH BO3MOXKHBIC BapHaHTHI Pa3BUTHS COOBITHH, CBS-
3aHHBIX C HE3aKOHHBIM NPHOOPETEHHEM BeIlM, YKa3bIBAlOT HA HEKOTOPOE
HecoBepiueHcTBO HOpM TaBbl 20 'K, TpeOyromumx ux uHTEpnpeTanuu cy-
JIOM B TIPOIIECCE PACCMOTPEHHS CIIOpa, YTO HE BCET/Ia CHOCOOCTBYET €ro
BEPHOMY Pa3peLICHHIO.

B vacTHOCTH, IPUMEHNUTENHHO K IPUBEACHHBIM HAMHU CIy4asM, COTJIac-
HO HOopMaM cT. 972 T'K, cTopoHBI criopa B IIpoIiecce pacCMOTPEHHST BUH]IU-
KaIlMOHHOTO FICKa MOTYT HCIOJB30BaTh B TOM YHCJIE€ M HOPMBI TJIaBbl 59
I'K 06 nctpeboBaHiM CyMM HEOCHOBATEIHHOTO 00OTaIICHHS.

Tak, He3akOHHBIH DOOPOCOBECTHBIM NMpHOOpeTaTeNh COOAKH, COTJIACHO
HopMmam TiaBsl 59 'K, moxet uctpeboBath ¢ ee cOOCTBCHHHKA HEOCHOBA-
TEJIHO COEpEeXEHHbBIE CPEICTBA Ha COJIEpPKAHHE KMBOTHOTO, @ COOCTBEH-
HUK BEJIOCHIIE]a MOXKET UCTPEeOOBaTh ¢ HE3aKOHHOTO MIPUOOPETATENS CyM-
My, KOTOPYIO OH JIOJDKEH OBII M3PacxoJ0BaTh B CIydae MOJIYUYCHUS BelO-
cumesa BO BpeMEHHOE BJIaJIcHHE U MOJIh30BaHHE Ha BO3ME3IHOM OCHOBE, B
KOTOpYI0, 0e3ycioBHO, Oblta OBl BKIIOUEHAa CyMMa HM3HOCA BEJIOCHIENa,
BBI3BAHHOI'O €T0 IKCILTyaTalleH.

BwMmecre ¢ Tem, cyapl B Ipoliecce pa3pelieHusl CIIOpOB, BBHITEKAIOIINX M3
UCKOB 00 MCTpeOOBaHUM MMYIIECTBA M3 Ty>KOTO HE3aKOHHOTO BIAJCHUS,
HE BCET/la IPaBMUJIBHO MPUMEHSIIOT HOPMBI CHCTEMBI TPaKJAHCKOTO TIPaBa,
MIPECTABIIAIOMEro coboil eANHYI0 CHCTEMY B3aMMOCBS3aHHBIX IPAaBOBBIX
cpencts. Tak, mpumenurensHo kK Poccuiickoit ®enepanuu, I'K xotopoii

COACPKUT HOPMBI O 3alllMTE IIpaBa CO6CTB€HHOCTH, AHAJIOTMYHBIC 110 CO-
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nepxannio HopmaMm 'K Pecrryonmxu bemapycs, BAC Poccwuiickoit @ene-
pammu, OTMEHSS COCTOSBIINECS CyAeOHbBIE aKThI, yKa3al: «CyAbl TaKXe He-
000CHOBaHHO MPUMEHHJIM K OTHOIIECHHSIM IO pacyeram, CBS3aHHBIM C BO3-
BpaTOM HMYIIECTBA U3 UY>KOTO HE3aKOHHOTO BIAJEHUS, MOJIOXKEHHUS CT.
1105 u 1107 T'K, Toraa kak criopHble OTHOLIEHUS PETYJIUPYIOTCS MOJIO0XKe-
ausiMi cT. 303 I'K», ¢ yem o6ocHoBanHo He cornacer P.C. Bes3enko™ .

Takum o0pa3om, IO HalleMy MHEHHIO, HEOOXOIUMO IOTIOJHUTH CT. 284
I'K HOpMamu, OTCHITAIOIINME CTOPOHBI B ITPUBECHHBIX CIIydasx K HOpMaM
rnaBel 59 'K, ¢ ykazaHuem Ha BO3MOKHOCTbH B3BICKAHHUS JOOPOCOBECTHBIM
npuoOperaTesieM BceX HEOOXOAMMBIX PacXo/0B, MPOM3BEICHHBIX Ha CO-
JiepKaHUe BEIIM, BKIIOUasl IPOU3BEACHHBIE B TOT NMEPHUOJ, KOT/1a HE3aKOH-
HBIH NIPHOOpETaTeNh CUYUTANICS JOOPOCOBECTHBIM, HO HE TIOJIyUHII JOXO/I0B
OT HCIOJIb30BAHMUS UMYILECTBA HU B JICHE)KHOM, HU B HATYPaJIbHOM BbIpa-
xeHun. [Ipu 3TOoM mpornece nqoka3plBaHUA (PaKTa MONTYyUEHHS JOXOMO0B 100-
POCOBECTHBIM IPHOOpETaTeNIeM B TOT HEPHOA, KOT/Ia OH HE 3HAJ U HE MOT
3HaTh O HE3aKOHHOCTH CBOETO BIIAJICHUS, JIOJDKEH OBITh BO3JIOKEH Ha TH-
TYJIBHOTO BJIaJ€bla UIMYIIECTBA.

[IpeanoxeHHbI HAMM ITOJXOJ UCKIIIOUNT CyAeOHBIE OIIMOKH TpH pas-
PELICHUH COOTBETCTBYIOMNX MMYIIECTBECHHBIX CIIOPOB M OyAET crocoOcT-
BOBATh HanOoJee IOJHON peaau3allii BOCCTAHOBUTENBbHON (YHKINHU TIpa-
JKJTaHCKOTO IPaBa.

ORHOBPEMEHHO C MPOLEAYPOH pacyeToB MO COAEPIKAHHIO UMYIIECTBA U
MIOJyYEHHBIMH B IIPOIECCE €0 IKCILTyaTallUd J0X0JaM HOpMaMmH 4. 3 CT.
284 T'K yperynupoBaHa IpoLeAypa ONpeNeNICHNs] IOPUANIECKON CyIbOBI
YIJIy4YIICHUH CIIOPHOTO MMYIIECTBA B CIIydasix, KOTJa TaKOBbIE OBUIH IpO-
M3BE/ICHBI €TO HE3aKOHHBIM BiajeiblieM. HeoOX0aNMOCTh 3aKpeTIeHNs B
I'K Ha3BaHHOW MPaBOBOW HOPMBI BBI3BAaHA, 110 HALIEMY MHEHHIO, (QH3mye-

CKHMHM CBOMCTBaMHU OOJIBIIIMHCTBA Bemeﬁ, TMO3BOJIAOIMUMHA YBEJIINYHNBATH

28 Tpaktuka npumenenus ['paxaanckoro konekca P®: Yactu nepsoii / ITox pen. B.A. Benosa. — M.:
IOpaiir-Hspnat, 2009. — C. 602-603.
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HX CTOMMOCTB ITOCPEACTBOM PEMOHTA, B TOM YHCJIE KalUTaJIbHOTO, MOIEP-
HU3AllMU, MHOTO YCOBEPILICHCTBOBAHMUS, B TOM YHUCIE IPUMEHHUTEIBHO K
CJIOYKHBIM Bell[aM, ITyTeM MOHTa)Ka JJOMOJIHUTEIBHOT0 000pyI0BaHHS U T.II.
U, Ha YTO YKa3bIBAJIOCH BBIIIE, HANPABICHHOCTHIO TPayK1aHCKO-ITPaBOBOTO
peryiaMpoBaHusl Ha HENOIYIIEHHE HEOCHOBaTeNbHOro (0e3 mpenocrasiie-
HUS COOTBETCTBYIOIIETO SKBHBAJICHTa) OOOTAIIEHUS OJHOTO CyOBeKTa
TpakIaHCKOTO TpaBa 3a CYeT APYTOro.

3akonogarens HopMmamu 4. 3 cT. 284 'K ompenensier 0pUAHYECKYIO
Cynp0y ynydiieHul, MpOu3BEIeHHBIX T0OPOCOBECTHBIM MIPHUOOPETATEIEM H
octaercs Oe3pa3NMyHbIM K CyIp0e YIIy4IIeHHWH CHOPHOIO HMMYIIECTBA,
TIPOM3BEJICHHBIX NpHOOpeTaTeNieM HeA0O0POCOBECTHBIM. YKa3aHHBIA Ipo-
0el B MPaBOBOM PETYJIMPOBAHUH SBIISICTCS OCHOBAaHHUEM K CyIcOHOMY TOJ-
KOBaHHIO COOTBETCTBYIOIINX HOPM B CIIy4ae BO3HHKHOBEHHS CIIOPa MEKIY
COOCTBEHHUKOM BEIM U HETOOPOCOBECTHHIM MpHOOpETaTeNIeM TI0 IMOBOIY
OTIpEIeTICHNUS] FOPUINUECKOMN CyIbOBI IPOU3BE/ICHHBIX YIIyUIlIEHUH CIIOPHO-
ro UMYIIECTBA U €r0 pa3pelieHNs Ha OCHOBE aHAJIOIMHU, UCXO/S U3 CMBICIA
1 001Iel HAalPaBJICHHOCTH I'PaKAaHCKO-TIPABOBOTO PETYJINPOBAHUSL.

[IpuMeHUTETHHO K MPHOOPETATEN0 JOOPOCOBECTHOMY HOPMEI 4. 3 CT.
284 T'K 3akpemisioT 3a HUM MIPaBO OCTaBHUTH 3a cOOOW OTIENMMBIC yIyd-
IICHUSI CIIOPHOTO WMYIIEecTBa M MOTPeOOBaTh OT €ro COOCTBEHHHKA BO3-
MEIEHUS] CTOMMOCTH YJIy4IlIEHUH HEOTAENMMBIX, YTO COOTBETCTBYET 00-
LIEMY CMBICITYy TpaXkJaHCKO-IIPaBOBOIO peryiaupoBanus. [Ipu sToMm ananu-
3UpyeMble HOPMBI HE TPOBOIST Pa3HUILy MEXIY YIyYLICHUSIMH, ITPOU3-
BOJICTBO KOTOPBIX OBUIO HEOOXOJMMO, HAIpPHMEp, TEKYIIUH PEMOHT UMY-
miecTBa, 0€3 KOTOPOTO ero XO3SIMCTBEHHAS IKCIUTyaTalus ObLia ObI HEBO3-
MOJKHA, 1 HHBIMH yITyUYIICHUSIMH, KOTOPBIE YBEININBAIOT CTOMMOCTD FIMY-
LIIECTBA, HO HE SIBJIIOTCSI HEOOXOJMMBIMH ISl €r0 HOPMAJIBHOTO (DYHKIHO-
HUPOBAHMSI.

BykBansHOe TonkoBaHue HOpM 1. 3 cT. 284 'K no3Bonser caenaTh BbI-

BOJI O TOM, YTO JIOOPOCOBECTHBIN IpHOOpETaTeNnb UMEeT paBo TpeOOoBaTh
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BO3MEIIECHHS JTIOOBIX MPOU3BEJCHHBIX HEOTACIUMBIX YIydYIIEHUH CIIOPHO-
ro UMYIIECTBa B pa3Mepe (aKTUUECKOro YBEIHUUEHUS! CTOMMOCTH UMYILle-
CTBa.

Bwmecre ¢ TeM, B IOpHIMUECKOI TUTEpaType BCTpEYaeTcs M MHask TOYKa
3peHusi, BbICKazaHHas, B yacTHOCTH, A.Il. CepreeBbIM, COTIACHO KOTOPOIi
HE TIO/IeXAaT BO3MEIIECHHIO POU3BEICHHBIE J0OPOCOBECTHBIM IIpHOOpETa-
TEJIEM ITPOU3BOJIEHO, ITO COOCTBEHHON MHUIIMATHBE, HEOTAEIUMBIE OT BEIH
«pacxopl Ha POCKOIMIb», MOJ KOTOPHIMH MOHHUMAIOTCS 3aTpaThl Ha yKpa-
IIEHHE BEIH, OCHAIIECHUE €€ TOPOTOCTOAIIMMHU TpEeAMEeTaMM, HE CBSI3aH-
HBIMH C YITydIlIeHHe HyHKIHOHATBHBIX KAYECTB UMYIIECTBA .

[lo HamemMy MHEHHIO, TaKOH MOAXOA K TOJKOBAHUIO aHAIN3UPYEMBIX
mpaBoBeIX HOPM (4. 3. cT. 284 T'K; u. 3 ct. 303 T'K Poccwuiickoit denepa-
IIMM) HE MOXKET OBITh NMPHU3HAH COCTOSTENBHBIM, TaK KaK HEOOOCHOBaHHO
CyXaeT BO3MOXXHOCTH BOCCTaHOBIICHHUSI HMYIIECTBEHHOH ceprl 1oOpoco-
BECTHOTI'O IpUOOpeTaTeNsi, MOCTPagaBUIEH BCIEACTBHE NPOM3BOACTBA 3a-
TpaT Ha Yy»Oe UMYIIECTBO B MEPUO/I, KOra 100pOCOBECTHBIN MTpuodpeTa-
TeJIb OTHOCWIICS K HEMY Kak K cBoeMy. Hamr BbIBOJI OCHOBaH Ha TOM, 4TO
BCE ICHCTBHS TOOPOCOBECTHOTO MpHOOpEeTarTesns, HalpaBiIeHHbBIC Ha IpPHU-
oOpeTeHne UMYIIECTBA U €r0 COAEPXKAHUE, B TOM YHCIIE H JIF000E yIrydlne-
HHE, NIPOM3BEJCHHOE JO MOMEHTA IOJYYCHHUs] CBEICHUI O HE3aKOHHOCTH
CBOETO TPUOOPETeHUS, NMPHU3HAIOTCA CYOBEKTHBHO Oe3ynpeuHbIMH. CyOb-
eKTUBHO Oe3yIpeyHoe IIPaBOBOE IOJIOXKEHHE JA0OPOCOBECTHOrO IpHOOpe-
TaTeNsl yKa3bIBaeT HA HEAOIyCTUMOCTh IIPHYMHEHHS €My B Ipoliecce BO3-
Bpara MMYIIECTBA €ro AeHCTBUTEIBHOMY COOCTBEHHHUKY, JOIOIHHUTEIHHO-
IO UMYIIECTBEHHOTO BpE/ia, BCIEACTBUE HEBO3BpAaTa CyMM, H3PAacX0/10BaH-
HBIX Ha MIPOM3BOJICTBO HEOTACINMBIX YIyqIICHHH HMYIIECTBA.

Taroke cienyeT YYUThIBaTh TO OOCTOSITENBCTBO, YTO JOOPOCOBECTHBIN

mpuobperaTens, ASHCTBYIOUIMH B CBOEM CO3HAHUH, T.e. CyOBEKTHBHO, B

2 Ipaxcranckoe npaso: Yue.: B 3-x . / Iox pex. A.I1. Cepreesa. — M.: TK Ben6u, 2008. — T. 1. — C.
802-803.
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MOMEHT IPUOOPETEHN UMYIIECTBA U B MIPOILECCE €r0 COAEPKAHUSI B COOT-
BCTCTBHH C Tpe6OBaHI/IHMI/I IMPpaBOBbLIX HOPM, IIPHU BO3BpATC UMYLICCTBA €0
COOCTBEHHUKY HECET MMYIIECTBEHHBIE [TOTEPU B pa3Mepe CTOMMOCTH, YII-
JIAYeHHOU HEYIOJHOMOYEHHOMY IPOAABIy B MOMEHT IpHOOpETEeHUs Be-
mu. Bmecre ¢ Tem, B paccMarpuBaeMoll TPUXOTOMHUHM CYOBEKTOB, KaKUM-
100 00pa3oM MPUYACTHBIX K HE3aKOHHOMY O00OpOTY BeIIH: €€ COOCTBEH-
HUK; CyOBEKT, HE3aKOHHO 3aBIAJCBIIMH BEIIbI0 M PEATN30BABLINI €c;
JO0OpPOCOBECTHBIN MpHOOpeTaTeNb BEIH, TOIBKO MOCICTHUN HEe COBepIIal
HU C OOBEKTUBHOW, HU C CYOBEKTUBHOMN TOUYKH 3PEHUS KaKUX-THOO IeSHHH
(neicTBuid wim Oe31eHCTBUS), CIIOCOOCTBOBABILMX HE3aKOHHOMY 00OpOTY
umymecTsa. Tak:

— TIpOAaBell BEIM, BO-NIEPBBIX, HAPYIIII NPABOBBIE HOPMEI B TIpoliecce
pruoOpeTeHNs Bemy B (PaKTHIECKOE BIAJCHUE M, BO-BTOPBIX, HApYIINI
IIPaBOBbIC HOPMBI B IIPOIIECCE OTHYKACHHSI NMYILECTBA;

— COOCTBEHHHK BEIIM, €CIM OCO3HAHHO KAaKWUX-THOO IeHCTBUI, HampaB-
JIEHHBIX Ha BBLIOLITHH nMyuiecTBa U3 CBOCTO XO3SMCTBEHHOT'O T'OCIIOJACTBA,
HE COBepUIal, TO, 10 KpaliHel Mepe, MOXeT ObITh OOBHHEH B HEIOCTaTOY-
HOM IIPHUCMOTpE 32 UMYIIECTBOM, YeM CHOCOOCTBOBAII €r0 M3BATHIO MIOCTO-
POHHHM JIUIIOM;

— 10OpOCOBECTHBIN MPHOOpETaTeNh HE HapyIIas KaKuX-THOO MPaBOBBIX
HOpM, IpHoOpeT Belllb B YCTAHOBICHHOM I IPOJAXXKH MecTe (Hampumep,
Ha PBIHKE WJIN B KOMHCCHOHHOM MaFa3I/IHe) WK YCTAHOBJICHHBIM CIIOCO-
60oM (110 OOBSBIECHHIO, Pa3MENICHHOMY, HampuMmep, O(QUIMaIbHBIM 3JICK-
TPOHHBIM PECYPCOM) U BIIaJell €10 J0OPOCOBECTHO U OTKPBITO, OTHOCSCH K
HNMYILECTBY KaK K CBOEMY.

B ciydae u3pATHS y DOOPOCOBECTHOTO HPHOOpETaTeNs MMYIIECTBA B
MOJIB3Y €r0 COOCTBEHHMKa MMEHHO JOOpPOCOBECTHBIM MpHOOpeTaTelnb, T.€.
JIMLIO B HAaMMEHbIICH CTENICHH BUHOBHOE B HE3aKOHHOM 00OpOTE BElllH, He-
ceT Hauboiee CYIIECTBEHHBIE HMMYIICCTBEHHBIE TOTEPH, CBSI3aHHBIE C

TPYAHOCTBIO ONPCACIICHUSA JIMYHOCTU HCEHAJIC)KaAUIeTOo IpOoJaBlid, HalpH-
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Mep, B Cllydae MPHOOPETEHNUs BEIIN Ha PHIHKE W BO3BpaTa yIUIadeHHOH 3a
BelIb ACHEXXHOM CyMMBI. B mpuBeIeHHON CHUTyaluu JUIIATh CyObeKTa, Mo
CYTH, ¢ 0€3yNPEYHBIM C TOYKH 3PEHHS HOPM IPpaXKJaHCKOTO MpaBa IoBee-
HUEM, BO3MOXHOCTH KOMIIEHCHPOBATh 3aTpPaThl, IPOU3BEACHHBIC HA yIyd-
LIEHWEe UMYIIECTBA, 10 HAIlEMy MHEHHUIO, SIBISIETCS HE ONpPaBIaHHBIM U
MIPOTUBOPEYALIMM OOILIEMY CMBICIY T'PaXkJaHCKO-IPAaBOBOTO DETyIHpOBa-
HUSI ¥ €TO BOCCTAaHOBHUTENIFHOH (DYHKIMHM, HANIPABICHHON Ha MaKCHMAaIbHO
MTOJTHOE BOCCTaHOBJICHHE HMYIIECTBEHHOTO IIOJIOKEHHSI CTOPOH, CYIIECT-
BOBABLICT'O 1O BO3SHUKHOBECHUS CIIOPHOI'O MPAaBOOTHOIICHUS.

[IpumMeHuTENBHO K MPOU3BEAECHHBIM JOOPOCOBECTHBIM IpHOOpETaTeNIeM
OTJICJIUMBIM YIIyUIIEHUSM UMYIIECTBA BONPOC PEILIEH 3aKOHOAATENEM A0C-
TATOYHO OIPEIEIICHHO — J0OPOCOBECTHBIH MPHOOpPETATENh MMEET IIPaBO
OCTaBHUTh HX B CBOEH COOCTBEHHOCTH, YTO HE SIBISICTCS MPEMATCTBHEM K
nepesiaue ux cOOCTBEHHUKY BMECTE BEIIbIO, €CIIU MOCICIHUH COTJIACUTHCS
WX MIPHUHATH Ha BO3ME3IHON 1100 6€3BO3ME3THON OCHOBE.

HenoGpocoBecTHblll puoOpeTateb, B OTIMYHE OT JOOPOCOBECTHOIO,
IIpaBa HAa BO3MELICHHE INPOU3BEJCHHBIX MM HEOTICIUMBIX YIyUIICHUH
MMYILIECTBAa HE MMEET, YTO MOXKHO NPH3HATH ONpPaBJaHHBIM, a IPUYUHEH-
HBIE 3TUM UMYIIECTBEHHBIE ITOTEPH TAKOTO JIUIA pacCMaTpUBaTh KaK UMY-
IIECTBEHHYIO CaHKIHUIO 33 COBEPLICHHOE HAPYIIECHWE yCTaHOBICHHOTO B
TrOCyAapCTBE TPpaXKIaHCKOTO TpaBomnopsaka. [Ipu s3Tom 10X07 coOCTBEHHU-
Ka BCIIH, Bpra)KeHHbIﬁ B BUJEC YBCINYCHUA CTOMMOCTU €TI0 UMYIICCTBA 3a
CYET CPE/ICTB HEJOOPOCOBECTHOTO MPHOOPETATENS, MOKHO paccMaTpHBaTh
KaK MaTepHaJbHOE BO3MELIEHHE HEYJ00CTB, NPUYMHEHHBIX ICHCTBUAMHU
HE3aKOHHOTO IIPUOOpETaTeNst BEIIN U CBS3aHHBIX C U3bATHEM HMYIIECTBA Y
€ro COOCTBCHHHUKA.

OT}ICJ’II/IMBIG OT BCIHIN YJIYUIOCHUA, ITPOU3BCICHHBIC He}IO6pOCOBeCTHBIM
npuodperateneM, 0€3yCIOBHO, MOTYT ObITh OCTAaBJICHHBIM MM B CBOEiH c00-
CTBEHHOCTH, TaK Kak, MPEIIOJIOKHUTEIHHO, TOCTYITMIN B COOCTBEHHOCTh

TaKOT'0o JIMlla Ha 3aKOHHBIX OCHOBAHUAX U, CJI€AOBATCIIBHO, IPAaBO co0cT-
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BEHHOCTH Ha HUX oxpansercs Hopmamu Konctutyunu u I'K.

Bwmecre ¢ Tem, B Cuily M3HAYaJIbHOM U OCO3HAHHOU Ha BOJIEBOM YPOBHE
MIPOTHUBOIIPAaBHOCTH JISHCTBHI HE3aKOHHOTO MpuoOperaTens, Oyab OH He-
TIOCPEACTBEHHO TEM JIMIIOM, KOTOPOE M3bSUI0 UMYILECTBO Y €ro COOCTBEH-
HUKA WIN HE3aKOHHO MPUCBOMIIO HAXOJKY, 0€3Ha30pHOE KUBOTHOE H T.II.,
100 NHIIOM, KOTOPOE IPHOOPENIO UMYIIECTBO y 3aBEAOMO JUIs IpHOoOpeTa-
TeJsl HEYNPaBOMOUYCHHOTO JINIA, TI0 HAIIeMy MHEHHIO, CIEIOBAIO OBI JIU-
IIUTh HE3aKOHHOTO MpHOOpeTaTessl mpaBa Ha BO3MEIICHHE HEOOXOIUMBIX
3aTpar, IPOU3BEIEHHBIX HA COJIEpXKAHNE BEIIH, U PACIPENETUTh UX JTU00 B
T10JIb3Y COOCTBEHHHKA UMYIIIECTBA B KAY€CTBE KOMIIEHCAIIMY 332 IPUYHNHEH-
HBIE HEy100CTBa JINOO B MOJIB3Y TOCY/IapCTBa B KayecTBE ITPaHOM CaHK-
II1H 32 COBEPIIECHUE I'PasKAAHCKOTO ITPAaBOHAPYIICHUS.

Kpome Tex pacueToB, HOpSIOK IPON3BOJICTBA KOTOPBIX OBIIT pacCMOTpPEH
BBIIIIE, B IIPOLIECCE BOCCTAHOBIIEHHS IIPaBa COOCTBEHHOCTH Ha BEIIb MOKET
BCTaTb BOIPOC O BO3MCHICHUH BpPEAd, MNPUYUMHCHHOTO MOBPEKICHUEM
HMMYIIECTBa B MPOLIECCE €ro SKCILTyaTallui HE3aKOHHBIM Kak J00pocoBecT-
HBIM, TaK ¥ HEOOPOCOBECTHBIM IpHoOpeTaTeneM. Bmecte ¢ Tem, HOpMamu
rinaBbl 20 'K ata nponenypa He onpesenena, 4To sBISETCS OCHOBAaHHEM K
OTCBUIKE B IOpUANUYECKOH uTeparype Kk HopMaM 'K o0 1eauKTHOM OTBETCT-
BEHHOCTH, 4TO, B LIEJIOM, SIBIISIETCSI BEPHBIM.

Onnako, mo Hamemy MHeHHIO, B miaBe 20 I'K HeoOXonuMo 3aKkpenuTh
HOPMBI, 3allpeIIA0IIUe IPUMEHEHUE HOPM O ACIUKTHON OTBETCTBEHHOCTH
K J100pOCOBECTHOMY TIPHOOPETATEINIO 3a MOpYy MM YHHUYTOKCHHE UMYIIe-
CTBa B TOT MEPHUOJ, KOIJJa OH HE 3Hall U HE MOT 3HaTh O HE3aKOHHOCTHU CBO-
ero BiaaeHus. Hame yTBepXIeHHE OCHOBAHO Ha TOM, YTO B YKa3aHHBIH
mepro 100pOCOBECTHEIHN MpHOOpeTaTeNs IPUANIECKH 000CHOBAaHHO CUH-
Tax ce0s cCOOCTBEHHHKOB MMYIIECTBA M, corjacHO HopMmaM 'K, mo cBoemy
CyOBEKTHBHOMY YCMOTPEHHIO HMeEN MpPaBO OMNPEACATh IOPUANYECKYIO
Cyab0y BelIy, B TOM YUCIIE U IyTeM €€ OPUYU UM YHUUYTOXKEHUS.

Takum oOpazom, MpuMeHeHHe HOpM 00 OTBETCTBEHHOCTH 3a Bpel, MpH-
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YUHEHHBIA MOBPEXKICHUEM WM YHHYTOXKECHHEM MMYILIECTBA B yKa3aHHbIH
MepHOo/, K TOOPOCOBECTHOMY MPUOOPETATENIO SIBIISECTCS HEJIOTUYHBIM U Be-
JIET K HECIPaBEJIMBOMY YIIEMJICHHIO UHTEPECOB T0OOPOCOBECTHOTO CyOb-

CKTa I'paKJaHCKOTO IIpaBa.

§ 3. UCK OB YCTPAHEHUM HAPYIIEHUM, HE CBSI3AHHBIX
C JIMIIEHUEM BJIAJEHUS (HETATOPHBIN UCK)

OmHUM U3 CIIOCOOOB 3aIUTHI BEIIHBIX MPaB HAPSAY C TAKUM CIOCOOOM,
KaK BOCCTaHOBJICHHE IIOJIOXKEHUs, CYIIECTBOBABILIETO [0 HAPYIIEHHS Ipa-
Ba, sIBJIETCS MpeaycMoTpeHHas HopMamu cT. 11 I'K Bo3moxHOCTH mpece-
YeHHs JIeHCTBHUN, HapyIIAIOIUX CyObEeKTHBHOE BEIIHOE NMpPaBO M, B 4acT-
HOCTH, JICHCTBHH, CO3JAIONIMX IPEISATCTBHS JUISL OCYLIECTBICHUS COO-
CTBEHHHMKOM BEIH MM WHBIM THTYJIBHBIM BIIaJEIbLEM ITPABOMOYHH 1OJTb-
30BaHUS U PACTIOPSDKEHHUS €10.

Ha3BaHHBIH CMOCOO MPUMEHSETCS B paMKax FOPUCIUKIIMOHHON (hOPMBI
3aIUTHI TTOCPEICTBOM OOpAIlleHUsI B CyJl C HCIIOJIb30BAaHHEM B KadeCTBE
CpeACTBa 3aIUTHI HCKa (DAKTHYECKU BJIAJCIOLIETO BEIIbI0 COOCTBEHHUKA K
HE BJIAJICIONIEMY 3TOW BEIIbIO JIMIY ¢ TpeOoBaHMEM 00 YCTpaHEHHWH Ipe-
MISTCTBUH B OCYIIECTBICHUH COOCTBEHHHKOM, NPEJOCTABIEHHBIX HOPMaMH
'K mpaBomoumii TONB30BaHUS W PACIOPSIKCHUS COOCTBEHHOH BEIIBIO.
VYka3aHHOE CpEICTBO 3aLIUTHI CO BpeMeH PHMCKOro ImpaBa MMEHYETCsS B
LMBHIIICTHKE HEraTOPHBIM MCKOM ", HIIM HCKOM (haKTHUECKH BIIAICIOMIErO
COOCTBEHHUKA K HE BIIaJICIOIEMy HECOOCTBEHHUKY.

IIpaBoByt0 OCHOBY NMpPHUMEHEHHs HETaTOPHOTO UCKA COCTABISAIOT HOPMEI
ct. 285 'K KOTOpBIMH COOCTBEHHUKY WIJIM HHOMY THUTYJIBHOMY BIIQJIENbILY
HUMYIIECTBA INPEJOCTABIEHa JISTUTUMHAs BO3MOXKHOCTH IIPEIbSBICHUS K

TpPEeThEMY JIMILy TPeOOBaHUSA 00 YCTPaHCHHH BCAKHX HApyLICHUH NMpHUHAI-

2 "
30 Heratopblii HCK Geper CBOE HAualo B PUMCKOM NPABE M SBIACTCS KJIACCHUECKHM BEIIHO-
PaBOBBIM HCKOM (action negatoria — OTPULAOLINIA UCK).
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JIEKAIIETO UM CYOBEKTHBHOTO BEIIHOTO TPaBa, XOTs OBl 3TH HapyLICHUS U
He ObUIM COEJJMHEHBI C JIMILICHUEM BIIaJICHUSI BEIIbIO.

3akpermienHas B cT. 285 'K ¢popMynrpoBka «X0Tst Obl 3T HapyLIEHUS U
He OBUTH COCAMHEHBI C JIMIICHUEM BiajeHus» Bocnpunsta [K 1998 r. u3
I'paxxpanckoro kogekca PCOCP 1922 r., B KOTOpOM HpoLeaypsl IpeabsiB-
JICHWS] BUHJUKAIMOHHOTO ¥ HEraTOPHOTO MCKOB OBUIM 3aKpEIUICHBI B OJI-
HOW craThe, Ha uTo oOpamaer BHMaHue K.M. CKIOBCKHIA, OTMEYarOLTIA
HEKOTOPYIO HEKOPPEKTHOCTh TaKOH (POPMYyTHUPOBKH NMPHUMEHUTEIHHO K CO-
BPEMEHHOMY YPOBHIO DPa3BHTHS CHCTEMbI TDaIaHCKOro mpasa>'. CyTb
cnpaBeanuBbix 3ameuanuil K.J. CkloBCKOro cOCTOMT B TOM, YTO IpHUBE-
nenHas Gopmymnuposka ct. 285 I'K (304 T'K Poccuiickoit deneparyn) mMo-
XKeT OBITh MHTEPIPETUPOBAaHA TaKUM 00pa30M, UTO HETaTOPHBIH MCK IOJI-
JISKUT TIPIMEHEHHUIO KaK B CIIydae, Korja COOCTBEHHUK HE JIMIICH (aKTH-
YECKOTO BJIAJICHUS BEIIbIO, TAK M B CIy4Yae, KorAa (pakTHUECKUM BIIaJElb-
1[eM CIIOPHOTO MMYIIECTBA SBISETCS OTBETUYHK, YTO, O€3yCIOBHO, HE BEPHO
U He COOTBETCTBYET COBpeMeHHO! ¢TpykType riassl 20 I'K «3amura mpasa
COOCTBEHHOCTH M JPYTHX BEIIHBIX IIPaB», B KOTOPOW IpOLEAypa NpeIbsiB-
JICHWS] BUHAWKAIIMOHHOTO ¥ HEraTOPHOTO MCKOB CTPYKTYPHO 3aKPEIUICHEI B
pa3HbIX cTaThaX. Ha3BaHHAs HETOYHOCTH, 110 HAIIEMY MHEHHIO, HYKIAaeTCs
B COOTBETCTBYIOLIEH 3aKOHOAATEIbHON KOPPEKTUPOBKE.

Heo6xonumMo OTMETHTB, YTO BO3MOXHOCTH IPEIBSIBICHISI HEraTOPHOTO
HCKa UHBIMH, KpOMe COOCTBEHHMKA, TUTYJIBHBIMU BIIAAETIbIIAMU HEMOCPE-
cTBeHHO HopMaMmu cT. 285 'K He nmpeaycMoTpeHa U BBITEKAET U3 COAEpkKa-
Hust HopM cT. 286 'K, pacripocTpaHsonux npasa coOCTBEHHHKA 110 3alllU-
T€ CBOMX IPAaBOMOYMH, B TOM YHCIJIC M HAa MHBIX CyOBEKTOB, 00Iaqalomux
MIPaBOBBIM THUTYJIOM Ha MMYIIECTBO, KOTOPHIM NPEOCTABIECHO MPABO MpH-
MeHeHHA 3aKkperieHHBIX B riaBe 20 I'K Bo3MokHOCTEH 1Mo 3aImuTe CBOETO
BIIAJICHHUS, B TOM dYHCJIEe M IPOTHB COOCTBEHHMKA Belld. Ha ocHOBaHHMH

HopM cT. 286 I'K mpaBo ucnonszoBanus HopM rnassl 20 'K moxHO pac-

21 Cnosexuiit K. — Vias. cou. — C. 356.
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MIPOCTPAaHUTh W HA JABHOCTHOTO BIaJelblla, KOTOPBIH, COTJIACHO M. 2 CT.
235 T'K, uMeeT mpaBo Ha 3aIIUTy CBOETO BJIaJEHHS NMPOTHB TPETHUX JIUII,
HE SBJISFOLMXCS COOCTBEHHUKAaMH UMYILECTBA, & TAK)KE HE MMEIOIIHX IIPaB
Ha BJIaJCHHE UM B CHJIy MHOIO MPEIyCMOTPEHHOTO MPaBOBBIMH HOpPMaMHU
WM JOTOBOPOM OCHOBaHUsA. OTiHuMe BO3MOXKHOCTEH NaBHOCTHOIO Bila-
JeNbIa OT UHBIX THUTYJIBHBIX BIAJENBLEB COCTOUT B 3alPETE 3aLUTHI JaB-
HOCTHBIM BIIaJICJIBIIEM NTPABOMOYHH, TPEJOCTABICHHBIX TPAaBOM COOCTBEH-
HOCTH, OT IIPUTA3aHUIT COOCTBEHHNKA BEIIIH.

OCHOBHOW OTITHUYUTENBFHON YepTON HEraTOPHOI'O MCKA OT BUHIUKAIIMOH-
HOTO SIBJISIETCSI TO OOCTOSITEIBCTBO, YTO COOCTBEHHHK (MHOM THTYIIBHBIH
BJIaJieJIel]) MMYIIECTBA HE JIMIIAeTCs HU (PaKTHYECKOH, HU IOPHIMYECKOM
COCTaBIIIOLIEH MPaBOMOYMS BIaJCHHS. 32 HUM TaKK€ OCTAIOTCS IOPHIU-
YECKHE COCTaBIAIOIINE MTPABOMOYMNA MOJIB30BAHUS U PACIOPSKEHUSA, OJ-
Hako (paKTHYECKasl peayn3alysi BOSMOXHOCTEH, IPEIOCTABICHHBIX PaBO-
MOYHEM IOJB30BAHMS H, B OTACIHHBIX CIy4asx, MPaBOMOYHEM pPacCIops-
JKEHUsI, MOXKET OBITh 3aTpyJHEHa WJIM OTpaHMYeHa JEHCTBUSMH TPETHETO
J1aA.

JelicTBusi, coBepiiaeMble TPETHHM JIMIOM, MOTYT OBITh H3HAYAIHHO
MIPOTHBOPEYAIUMH yCTaHOBICHHOMY B TOCYIApCTBE I'PaKIaHCKOMY IIpa-
BOIIOPSIZIKY, T.€. IPOTUBOIIPABHBIMH, JIH00, H3HAYAIBHO, JEHCTBUSAMH IIpa-
BOMEPHBIMH, T.€. 110 CYTH, IEHCTBUAMHU, COBEPIICHHE KOTOPBIX JOIyCKaeT-
Csl HOpMaMHM TPaXKAAHCKOTO MpaBa, HO B CHIIy TOTO, YTO HUX COBEpIICHHE
MIPOTUBOPEYHT YCTaHOBJIEHHBIM HopMmamu cT. 9 'K TpeGoBaHMsAM, Takue
JIEUCTBHSL MOTYT OBITH NTPHU3HAHBI COBEPIICHHBIMHU B OJHOW M3 (OpPM 310-
ynoTpeGiieHHs PaBOM H, CIICIOBATEIbHO, MPOTUBONPABHBIMU. B mocien-
HEM Cly4ae TIpaXkIaHCKO-IPAaBOBOE PETyJIHPOBAHHE OCHOBBIBAETCS Ha
MIPUHIIUIIE, COTJIACHO KOTOPOMY CyOBEKTUBHOE MPABO OAHOTO JIMIA 3aKaH-
YHBAETCS TaM, IJIe HAYMHACTCS] CYOBEKTUBHOE IPaBO JIPYroro JIUIla, Ha 9TOo
YKa3bIBaJIOCH BBIIIIE.

B GonbmnHCTBE CJIy4yacB O6III€CTB€HHI)IC OTHOIICHUS, CBA3AHHBIC C TPEC-
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O0oBaHMEM 00 YCTpaHCHHWH MPETATCTBHA B OCYIICCTBICHHH IPAaBOMOYMS
MOJIb30BAHMS BEIbI0, BO3HUKAIOT B TIPOIECCE H3BJICUEHUS TOJE3HBIX
CBOICTB HEABMKMUMOIO MMYILIECTBA, Ha YTO yKa3bIBaeT, Hampumep, B.B.
Yy6apos™?, i 4TO MOATBEPKIACTCS IPUMEPAMHU U3 CyICOHOM MPAKTHKH .
HazBaHnHBIe 0OCTOSTENBCTBA, OIHAKO, HE SBIISIOTCS MPEMSTCTBHEM IS
HCIIOJIb30BAHHS HETaTOPHOTO HKCKa M B KayeCTBE CPEACTBA 3aIMTHI
MIPaBOMOYMS IIOJIB30BAHMS WM PACTIOPSKEHUSI ABMIKUMBIM HMYILECTBOM.
Kpome Toro, HeraTopHbBI HCK MOXET NPUMEHATHCS JI HCKITIOYSHHS
UMYIIIeCTBa U3 onucH (0OCBOOOKIACHHS OT apecTa) B TOM Cilydae, Korjua Ha
BEIIH, MPUHAIICKAIINE OJHOMY JIUILY, HCOOOCHOBAaHHO HAJIOKEH apecT Mo
00s13aTeNbCTBAM JAPYTOTO JIUIA, U IIPH 3TOM apECTOBAaHHOEC UMYIIECTBO OC-
TaeTcs B (JaKTHUECKOM BIAJICHUH €T0 JEHCTBUTEIFHOTO cobcTBeHHIKa .
Hcnonb3oBaHne HETaTOPPHHOTO HCKa, B OOJBIIMHCTBE CIy4aeB, Kak
CpelCTBa 3alUThl IIPaBOMOYMS IOJIb30BAHNS HEIBU)KMMBIM HMYLIECTBOM
00yCJIOBIEHO €ro MPUPOTHBIMH CBOHCTBAMH W, B YaCTHOCTH, HECIOCOO-
HOCTBHIO K TMEPEMEIIHUI0 0€3 MpUYMHCHUS BpeAa (PU3MYEeCKUM CBOMCTBAM
HEABWKUMBIX Belled. Clie0BaTeNbHO, B TOM CIIy4yae, KOrjla B MECTe Haxo-
XKJIeHUs 00bEeKTa HEABIKUMOCTH, a TOUHEE, 3/IaHHs, COOPYKECHUS JHOO 3e-
MEJBHOTO Y4acTKa ACUCTBUSAMH TPETHUX JIML] CO3/1aHbl MIPEMATCTBUS K OCY-
IIECTBIICHHUIO TIPABOMOYHS ITOJIF30BAHMS TAKUM O0BEKTOM, €T0 COOCTBEHHUK
(MHO# TUTYNBHBIA BiajeNel), He UMes BO3MOKHOCTH TepeMeIleH s 00beK-
Ta B APYroe MECTO, CBOOOTHOE OT BJIMSHHS MPOTUBOIIPABHOIO BO3CHCTBUS,
HMMEET TOJBbKO OJHY JISTUTUMHYIO BO3MOKHOCTb BOCCTAHOBJIEHHUSI CBOMX Ha-
PYUICHHBIX TIpaB — MPEIbSBICHUE WUCKAa 00 yCTPaHCHUU HAPYIICHUH ero
BELIHOI'O MpaBa, HE CBSA3aHHBIX C JIMIIEHUEM BJIaJI€HUS BELIbIO, HO CO3J1al0-

X TPETATCTBUA I pEATTN3aAINUN ITPaBOMOYMS ITOJIB30BAHUA €10.

2 T'paxnanckoe mpaBo Poccum: Obmas wacte: Kypce nekimii / ITox pex. O.H. CaamkoBa. — M.:
Opucts, 2001. — C. 568.

3 Mpakruka npumenenns [paanckoro konexca Pd: Yactu nepsoii / ox pen. B.A. Benosa. — M.:
[Opaiir-Uznar, 2009. — C. 604-614.

24 Cwm., manpumep: Tocrarosnerue Briciero Xossiicrsennoro Cyma ot 28 okTsiops 2005 r. Ne 25
«O IpaKTUKe PacCMOTPEHHs XO3SHCTBEHHBIMH CyJaMU JIell 06 0CBOOOXKIEHUM MMYIIECTB OT apecta (¥c-
KIIIOUCHUS U3 aKTa OHI/ICI/I)».
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B kadgecTBe mcTIA IO HETATOPHOMY MCKY MOXKET BBICTYIIATh COOCTBEH-
HUK WM UHON TUTYJIBHBIN Bajeiel] UMYyIECTBa, IPaBOBON THTYJ KOTOPO-
r'o TO3BOJIET M3BJICKaTh U3 BEIH e¢ MOJIe3HBIe CBOMCTBA B Ipollecce pea-
JIM3alUK TIEPEeAaHHOr0 COOCTBEHHUKOM ITPaBOMOYHS ITOJb30BAHMS, a TakK-
K€ JaBHOCTHBIH Biajieiell. B yacTHOCTH, COTNIacCHO YCIIOBHSIM JIOTOBOpPA
XpaHEeHHs, XPaHUTEIIO 3allPEHICHO W3BIEKaTh IOJE3HBIE CBOWCTBA W3
MMYIIeCTBa, IEPEJAHHOTO Ha XpaHeHne. Takoe ke OrpaHHYeHHEe YCTaHOB-
JICHO B OTHOIIEHHUH CTOPOHBI JOTOBOPAa KOMHUCCHH (KOMHCCHOHEpa), KOTO-
Ppo¥i BeIp nepeiana JUIsl peaIn3aitu.

B omimune ot cyOBeKTOB Ha3BaHHBIX JOTOBOPHBIX OTHOIIEHHH, BTOPOI
CTOpPOHE JIOTOBOpa apeH bl WIIM CCY/Ibl COOCTBEHHHK MM YIIOJTHOMOUYCHHOE
UM JIAIO TIepeacT HapsAay ¢ IPaBOMOYHEM BIAJICHHUS U MIPABOMOYHE TOJTh-
30BaHsI, YTO SIBIISICTCS OCHOBAHHEM K HCITOJIB30BAHUIO HETATOPHOTO HCKa
JUTSA 3aIIUTHl IPABOMOYHS TOJB30BAHUS YKa3aHHBIMH CyOBEKTaMHU B CITy-
4ae, €CIM BO3MOXKHOCTh €T0 OCYIIECTBICHHS OyJeT OrpaHHyYeHa IEWcCT-
BUSIMH TPETHUX JIUIL JINOO COOCTBEHHHUKA UMYIIECTBA.

[IpaBo Ha oOpaieHne B Cy1 ¢ UCKOBBIM 3asBICHUEM IPHHAUIEKHUT Kak
COOCTBCHHUKY WJIH MHOMY THUTYJIBHOMY BIIQJICNbIy BEIIH, TaK U YIPaBO-
MOYEHHBIM HMH IJIUIAM, 9TO BO3MOXKHO B TIPOIIECCE YYACTHS HA3BaHHBIX
CyOBEKTOB B IpakIaHCKO-TIPABOBBIX OTHOIICHHUSX IIPEICTABUTEIBCTRA.

B kauecTBe OTBETUMKA MOXET BBICTYIATh JIIO0OH CyOBEKT rpaskJaHCKO-
ro TpaBa, BAHOBHBIMHU JINOO HEBMHOBHBIMHU JICHCTBHSIMH KOTOPOT'O CO3/1a-
I0TCSI TIPENSITCTBHSL Ul PEan3allid COOCTBEHHHUKOM HMMYIIECTBA HIIH
WHBIM THTYJIBHBIM BJIaJeJbIIEM [IPAaBOMOYHS IT0JIb30BaHHS BEUIbIO M, B OT-
JEeMBHBIX CITydasx, IMPaBoOMOYHs pacropsbkeHus. [Ipu stom o0beM neecrtio-
COOHOCTH, B TOM YHCIIE U JISIUKTOCIIOCOOHOCTH TAaKOTO JINIA 3HAYCHUS HE
HMeeT.

Hanpumep, cOGCTBEHHHK 3€MEIBHOTO y4acTKa B COOTBETCTBUHU C yCTa-
HOBJICHHBIMH TPeOOBaHUSIMH, T.€. HA PACCTOSIHUU HE MEHee OJJHOIO MeTpa

OT I'paHUIbl COCCAHETr0 3€MEJIILHOI'O y4YacTKa nmocaguji KyCThbl IMWITIOBHUKA,
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Ha YTO MMeeT HonHoe mpaBo. OQHAKO Yepe3 ONpEeNICHHBIN MPOMEKYTOK
BPEMEHH IIUIIOBHUK, B CUIIy CBOUX NPHPOTHBIX CBOMCTB, KOTOPHIE HE yUel
[P TOCaJKe ero COOCTBEHHUK, IYCTHJI IOOETH Ha COCEAHEM 3eMENbHOM
y4JacTKe B TOM MeECTe, IJIe Y €ro COOCTBEHHHKA yCTaHOBJICHA Terunia. Ta-
KHM 00pa3oM, B pe3ysIbTaTe N3HayaJbHO MPAaBOMEPHBIX U, CIIEOBATEILHO,
HEBMHOBHBIX AEHCTBUII OJHOTO JIMIAa HAPYIIEHO CyOBEKTHBHOE BEIHOE
MIPaBO JPYTOro JIMIA B OCYLIECTBICHUN UM MPAaBOMOYHS MOIb30BAHUS TEI-
quued. B co3paBuieiics cuUTyaluu W3HA4YajlbHO INPAaBOMEPHBIE NEHCTBUSA
OyIyT NMpHU3HAHBI COBEPUICHHBIMU B (hOpME 3JI0yNOTPEOICHUs] TPaBOM H,
CJIe/IOBATENILHO, TPaHC(HOPMHUPYIOTCS B IIPOTHBOINPABHBIC, T.€. JEHCTBUSA,
Hapymiaomue cyObeKTHBHBIE IIpaBa JPYroro JIMIA, YTO SBISETCS OCHOBA-
HHUEM ISl HCIIOJIb30BaHUS HETATOPHOTO NCKA B KAYECTBE CPECTBA 3AIIUTHI
HapyLIEHHOTO MpaBa.

B ToMm cmywae, Korga MpemsiTCTBHSA B pealu3allMy IPaBOMOYHUS IIOJIb-
30BaHUS BO3HUKIIHM B Pe3ylbTaTe ACHCTBUN HE JIEMUKTOCIIOCOOHOTO (husm-
YECKOI'0 JINIA, XOTS U SBJSIFOLIErOCsl COOCTBEHHUKOM, HAllPHUMeEp, CMEXHO-
T'O C UCTIOM 3€MEIBHOI0 Y4acTKa, OTBETUUKOM B CYJI€ II0 HEraTOPHOMY HUC-
Ky OyZeT BBICTYIIaTh €ro NPEACTaBUTEND (ONEKYH).

B 1enom, B OTHOIIEHNH CYOBEKTHOT'O COCTaBa OOIIECTBEHHBIX OTHOIIIE-
HUH, BO3HUKAIOUINX HAa OCHOBAaHMM HETaTOPHOTO MCKa, MOXKHO yKa3aTh Ha
o0t CyOBeKT.

Jnst ucnosip30BaHus CyObeKTaMy TPakIaHCKOTO TIpaBa HEraTOPHOT'o HC-
Ka KaK CpeJICTBAa 3alUThI BEIIHOTO ITpaBa HEOOXOJUMO COOJIIO/ICHHE pPsiaa
YCIIOBHI.

[lepBUYHBIM W3 TaKWX YCIOBHIl SBISETCS HalW4due (hakTa HapyIICHUS
CyOBEKTHBHOTO BEIIHOTO NpaBa COOCTBCHHUKA BEUIM I HHOTO TUTYJIb-
HOTo Biajenbiia. [IpaBoHapymieHNe AOMKHO BBIPAXKATHCS B COBEPIICHUH
HWHBIM JIMIIOM (HECOOCTBEHHHKOM) TaKHX NCHCTBUI, KOTOpPBIE CO3/1aBajH
OBl MPEMSTCTBUE 10 OCYIIECTBICHHIO COOCTBEHHUKOM (MHBIM THTYJIBHBIM

Bnaz(em,ueM) BCIIU IMPAaBOMOYUA MOJIB30BAHUA €10 U MTPU 3TOM OCYHICCTB-
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JICHWE TaKOrO MpPaBOMOYHS OCTaBaJIOCh OBl JJISI YKa3aHHBIX CyOBEKTOB
IOPUINYECKH JOCTYITHBIM.

JleficTBust MOTYT OBITh COBEPILEHBI KaK B OTHOIIEHHH HETOCPEICTBEHHO
HUMYILIECTBa COOCTBEHHHKA, HAIIPUMEP, CKJIAJIMPOBAHUE CTPOUTEIBHOTO MY-
copa Ha NpUHAJIeKaleM cOOCTBEHHHUKY 3€MEJIbHOM y4YacTKe, UTO SIBIISET-
Cs1 IPOTHBOIIPABHBIM, TaK U B OTHOIICHUH MMYIIECTBA JINIA, HEOCPEACT-
BEHHO COBEPINAIONIETO MPOTHBOIIPABHBIC JEHCTBHSI, KOTOPBIE M3HAYAIBHO
MOTYT HOCHTH XapaKTep IMpaBOMEPHBIX. B KauecTBe KIIaCCHUECKOTO MpH-
Mepa IMpPaBOMEPHBIX IEHCTBUIl, BIIOCIEACTBIY HAPYIIAIOIINX CYOBEKTHB-
HBIE TIpaBa JPYroro JIMIa, MOXXHO IPHBECTH (PaKT CTPOUTENBCTBA 3a00pa
Ha CBOEM 3E€MEJIBHOM YYacTKe, YEM CO3JIaHO MPEMSITCTBUE MO HCIIOJIb30Ba-
HHUIO COCEIHETO 3€MENBHOTO yJacTKa 110 Ha3HAuYCHHIO BCICICTBHE €T0 3a-
TeHeHus. B kagecTBe mpuMepa coBepIIeHUs ASHCTBUM, HOCSIINX POTHBO-
MIPaBHBII XapakTep W ¢ CaMOro Hadasla UX COBEPIICHHS HAIpPaBICHHBIX HC-
KTIOYHTENEHO HA MPUYMHEHHE BPEAa APYTOMY JIHILY , MOXKHO MPHBECTH
COOpyXKeHHEe CyOBEKTOM Ha CBOEM 3EMEJbHOM y4YacTKe BTOPOrO KOJOAIA
HEMIOCPEJICTBEHHO HAa yPOBHE BOJOHOCHOIO CJIOS, CHAOXalolero BOJOM
KOJIOJIEI] Ha COCEIHEM 3eMEIbHOM y4acTKe U OeclielIbHOe, TPUMEHUTEIBHO
K XO3SIICTBEHHBIM HY’K/1aM, BBIKAUMBAHNE W3 HETO BOABI, YTO NMPHUBOIUT K
OCYIICHHUIO KOJOALA COCENa M NMPEMATCTBYET OCYIIECTBICHHIO UM IIPABO-
MOYHSI [TOJIB30BaHUS CBOUM KOJIOJIIIEM.

OCHOBHBIM KBaJM(UIUPYIOMINM NPU3HAKOM TakWX HeWcTBuil (Oe3nei-
CTBHS) sBISIETCSl (PAKT CO3JAaHUSl YCIIOBHH, NMPH KOTOPBIX COOCTBEHHHK
HUMYyIIECTBa JHIIaeTcsd (PAKTUUECKOH BO3MOXKHOCTH H3BJICYEHHUS €ro IO-
JIE3HBIX CBOWCTB, M TAaKOE MOJOKEHHE INPOAODKAECT CYIIECTBOBATH B MO-
MEHT TPEIbSIBICHNS HEraTOPHOTO MCKA W €0 PACCMOTPEHUs B CyJE IO
CYIIECTBY.

IIo cyTu, HEraTOPHBIN MCK SIBISETCS MIPABOBBIM CPEACTBOM, C IIOMOILLBIO

2. ~ o
35 JleficTBUS €IMHCTBEHHOW LEIBIO COBEPIICHHUS KOTOPBIX SBJIACTCA MPUYMHECHUE Bpeaa IpyromMy Ju-

1y UIMEHYIOTCS B LIUBIJINCTUKE LINKAHOM.
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KOTOPOTO COOCTBEHHHK (WMHOM THUTYNBHBIA BIIAfeJel]) MOXKET MPEeKPaTUTh
COBEPILAIOIIEECS B OTHOMICHUU Ce0s IIISIIEECs] TPaXKIAaHCKOE MPaBOHAPY-
INEeHUE, HAIPABJICHHOC HAa OTPaHUYCHUEC NPHUHALJICKANIUX EMY Cy6’beKTI/IB-
HBIX BEIIHBIX MPaB.

Ha HeoOXomuMOoCTH COBepIICHUS JEHCTBUH, XapaKTePU3yeMbIX KaK JIs-
mieecs: IpaBOHYPIICHUE, TSI IPEIBSIBICHIS HETATOPHOTO UCKA aKICHTUPY-
eT BHuManue A.Jl. PynokBac, KOTOpBIii, B YaCTHOCTH, YKa3bIBAa€T Ha TO, YTO
«<...> He0OXOANMBIM yCIOBHEM IPEAbSBICHNS HETATOPHOTO HCKA SBJISACT-

. 236
sl IUISAIIAICS XapaKkTep MpaBOHAPYIICHHS <...>»""

. Kpome Toro, nmMenno
JULSIIIUICS XapakTep IpaBOHApYLICHUs, COIJaCHO OOOCHOBAHHOMY MHe-
nuro A.JI. Pynoksaca, siBisieTcss OCHOBaHMEM HEIIPUMEHEHHs K Tpebo-
BaHWAM COOCTBEHHMKA WJIM MHOTO THUTYJIHOTO BIaJeiblia 00 yCTpaHEHUH
BCSAKOTO HApYyIICHHS BELIHOTO IIpaBa, HE COCHMHEHHOTO C JIMIICHUEM
BIIQJICHHS, NCKOBOM TaBHOCTH (CM., II. 4 cT. 209 I'K).

B aT0if cBsI3M Henb3s corytacuThes € yTBepkacHueM J[.A. Konbacuna,
COTJIACHO KOTOPOMY « <...> B OCHOBC IIPCABSBIICHHS HEraTOPHOTO HMCKa
JNIEKHUT IPOIOIIKAEMOE HAPYIIEHHE <...>»" .

JnsimeMycsi TpaBoHapyIICHAIO TIPHUCYIa HEPMAHEHTHOCTh, B OTIMYHE OT
MIPOJOJDKAEMOTO MPABOHAPYIICHHUsI, KOTOPOE CYILIECTBYET OMNPEICICHHBIH
MIPOMEKYTOK BPEMEHH, IOCIE YEro IPEKpamiaeTcsi, HO IOBTOPSETCS C
HEKOTOPOM IEpUOJUYHOCTBIO. HeratopHblil UCK CIy>KUT IIPaBOBBIM CpEll-
CTBOM YCTpaHEHHS KakK pa3 MOCTOSHHO CYIIECTBYIOIIEro (HEMPEPHIBHO MJIs-
LIErocsl BO BPEMEHH U CYIIECTBYIOILETO Ha MOMEHT NMPEABSIBICHUS UCKA U
€ro pacCMOTPEHHS B CyA€) NMPEMATCTBUS, HAINYME KOTOPOrO HE MO3BOJSET
COOCTBEHHHKY BEIIH OCYIIECTBIIATH IPABOMOYHE TTOJIb30BaHUS €IO.

Bmecte ¢ TeM, cOOCTBEHHHK BeIM 00s3aH MpETEpIeBaTh BPEMEHHBIE,
XOTA U NMEPUOANYECCKU ITPOJOJIKACMBIC HETATUBHBIC C €0 TOYKHU 3PCHUA

I[eﬁCTBPIﬂ TPETHUX JIUI], CO3JAI0IMNUEC BPEMEHHBIC MTPECIATCTBUA OJIsI UCIIOJIb-

36 Ppacranckoe mpaBo: Yue6.: B 3-x . — 7-¢ u3a., nepepa6. u gom. / ox pen. 10.K. Toncroro. — M.:
Ipocnekr, 2009. — T. 1. — C. 559.
57 Konbacun JI.A. CoGCTBEHHOCT, paBo COOCTBEHHOCTH: PEAbHOCTD M CYXJIeHHs. — MUHCK: AKaJ.
MBI Pecni. benapycs, 2009. — C. 246.
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30BaHUSI COOCTBEHHMKOM CBOETO MMYIIECTBA, HA YTO CIPABEIJIMBO yKa3bl-
BaeT B.A. BI/ITyHlK0238. Hanpumep, coOCTBEHHHK 3eMENILHOTO y4acTKa He
HMMeEET IIpaBa Ha YJOBJIETBOPEHUE HEraTOPHOI'O MCKA, NPEABABIECHHOIO K
COOCTBEHHHUKY COCEJHEr0 3€MENBHOr0 Y4acTKa, BPEMEHHO IEeperopoIvB-
LIIEro IPOe3]] B CBSI3U C Pa3rpy3KOi aBTOMOOWIISI CO CTPOUTEIbHBIMU Mate-
puanzaMy, XOTs OBl Takoe IOBEIACHHE M CO3/aBajio IIPEISTCTBHSA HC-
MOJIb30BAHKS 3€MENBHOIO y4acTKa B CHIIy OTPAHMYEHUS AOCTyIa K HEMY.
[Ipuuem Taxkoe MoBeNEHHE cocella MOXKET OBITh MPOJOKAEMBIM, T.€. IO-
BTOPSITCS C NEPUOAMYHOCTBIO, HAIIPUMEP, OJUH pa3 B HEJEIIO B TEUCHUE
BCEro NIEpUOJa CTPOUTENIBLCTBA JOMA.

IIpuMeHeHNEe HEraTOPHOTO HCKa HEBO3MOXKHO B TOM Cllydae, Korja mpe-
ISITCTBHE B OCYIIECTBJICHUM MPAaBOMOYUS TONB30BAaHUS BEIIBIO CO3MAETCA
NIPaBOMEPHBIMH JICHCTBHAMH ApYyrux cyObekToB. Hampumep, exeromnoe
IUIAHOBOE CE30HHOE OTKIIIOYEHHE TOpPSYEH BOIBI B MHOTOKBApPTUPHBIX JKU-
JBIX IOMaX B IEJSX MPO(PHUIAKTHYECKOI'O PEMOHTa CHCTEMBI BOJIOCHAOXKe-
HUSI MOXKHO TPU3HATh OOCTOSITEIICTBOM, IMPEISITCTBYIOIIUM peai3aluu
MIPaBOMOYMSI MOJIb30BaHMA KMJIBIM noMemenueM. OfHaKo, SIBISSACH Mpa-
BOMEPHBIMH, TaKHe ACUCTBUS *KUIHIIHO-IKCILTyaTALlHUOHHOW OpraHM3alui,
MIPOMU3BOAAIIEH MPOPHUIAKTHIECKIHA PEMOHT CHCTEMBI BOJIOCHAOKEHUS, HE
MOTYT OBITh IIPU3HAHBI OCHOBAHUEM JUIS OOPAIIEHUS >KIIIBIIOB JIOMa B CYH
C HETaTOPHBIM MCKOM H, CJIEA0BATEIBHO, €T0 yIOBIETBOPEHUS.

B kauecTBe npenMera HEraTOPHOI'O UCKa BBICTYIAET IPENBIBIECHHOE B CyJL
TpeOoBaHHE COOCTBEHHHKa WJIM MHOTO THUTYJIBHOTO BIIaJiefiblia BEIIM K He-
COOCTBEHHHMKY 00 YCTpaHEHHWH HapylIEHHs! CyOBEKTHBHOIO IpaBa COOCTBEH-
HUKA, B pe3yJIbTaTe KOTOPOro OH JIMIIEH BO3MOXKHOCTH OCYIIECTBIICHHS IIpa-
BOMOYHS TIOJIB30BAHUSA (PacTOpsHKEHMS) NPUHALISKAEH €My HWHIUBUILY-
AITLHO OTPEENCHHOI BElIbI0, HaXo sIIeics B ero (JaKTHYECKOM BIIAJICHUH.

W3 uznoxxeHHoro CJICAYCT, YTO UMYIIECTBO, IPABOMOYHE I1OJIb30BAHUA

8 Butymiko B.A. I'paxxaanckoe npaBo: Yueb. noco6.: B 2 4. — Munck: Benopycckas nayka, 2007. —
Y. 1.-C.413.
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KOTOPBIM OTPaHUIEHO, JOJKHO HAXOAUTHCS B (DAKTHIECKOM BIIAJICHUH €TO
COOCTBEHHMKA HAa MOMEHT IPEbsBICHHUS HCKOBBIX TpeboBaHuii. Herarop-
HBIA UCK MOXET CJIIYKUTDH CPEACTBOM 3aIlUTHI BECUIHOI'O IIpaBa TOJBKO TOI-
Jla, KOTja W IopuauydecKas, U (akTHUecKas COCTABISIOIINE MPaBOMOYHS
BJIaJICHUS [TPUHAJUISKAT TUTYJILHOMY BIIaJIeIIbIly COOTBETCTBYIOLIECH BEIIIH.

Hesnanerommuit coOCTBEHHHK, HA YTO YKa3bIBACTCS B FOPUANICCKON ITH-
TepaType, He MOKET MPEIbABIATh HETATOPHBIHN HCK, TaK KaK B IPOTHBHOM
cirydae M30paHHBIN CIIOCO0O 3aIMTHI IpaBa HE MOXKET BOCCTAHOBHUTH Hapy-
LIEHHOE npa130239. IIpuBeneHHOE yTBEp)KIECHME, 10 HALLIEMY MHEHMIO, OC-
HOBaHO Ha TOM, YTO JUIsl YCTPaHEHHs MPEISTCTBUH B peasM3alyy IpaBo-
MOYHMS ITOJIb30BAHMS BEIIBIO Y NMPETEH/IYIOIIET0 Ha 3TO JINIA TOJDKHA OBITH
BO3MOXKHOCTh (DAKTHUYECKOTO BO3/ACHCTBHUS Ha BEIlb, KOTOpas JOJDKHA Ha-
XOAUThCA B cdepe XO3SIMCTBEHHOTO TOCHOACTBA HMCTHA MO HETaTOPHOMY
UCKY.

B kauecTBe 00bekTa TpeOOBaHUS MO HETATOPHOMY MCKY BBICTYIIAIOT, HA
4TO BepHO yka3biBaeT E.A. CyxaHOB, neiicTBuUS, HallpaBJIECHHbIE Ha yCTpa-
HEHHE JUISILIErocs NMPaBOHAPYMIEHUsS (IIPOTHBOIIPABHOTO COCTOSIHUS), CO-
XPAHSIOMIEroCs K MOMEHTY HPeIbABICHHS HCKa .

B aT0it cBs3u Hemb3s cormacuthes ¢ yrBepkaeHueM J[.A. Kombacuna,
COTJIACHO KOTOPOMY «OOBEKTOM JaHHOTO MCKa B CHIJIy 3aILIMUTHI NIPAB BEII-
HOI'0O XapaxkTepa ABJIACTCA WHAUBUAYAJIBbHO-OIIPEACIICHHAA BCHH:->>241, KOTO-
pad, Ha YTO YKa3bIBAJIOCh BBILIC, ABJIACTCA MAaTCpHUaIbHBIM 00BEKTOM BHH-
JMKAIMOHHOT0, HO HE HEraTOPHOT'O MCKa.

Kpome TOro, Mexay MCTHOM M OTBETYMKOM IO HEraTOPHOMY HCKYy He
JOJDKHO CYIIECTBOBaTh O0S3aTEIbCTBEHHBIX WM HMHBIX OTHOCHTEIBHBIX
MpaBOOTHOMICHNH. Hammume Mexmy yKa3aHHBIMH CYOBEKTaMH IIPaBOBOW

CBSI3H, MMEIOIIEH 0053aTeIbCTBEHHO-TIPABOBYIO MIPUPOAY, HCKIIOYAeT BO3-

9 TpakTuka npumenenus ['paxaanckoro konekca P®: Yactu nepsoii / ITox pexn. B.A. Benosa. — M.
IOpaiir-H3nat, 2009. — C. 605.
290 Mpaanckoe mpaBo: Yue6.: B 2 T. — 2-¢ u3x., mepepab. u gor. / Ilox pen. E.A. Cyxanosa. — M.:
BEK, 2002. - T. 1. - C. 620.
2! KonGacun JI.A. CoGCTBEHHOCT, paBo COOCTBEHHOCTH: PEabHOCTD M CYXJIeHHs. — MUHCK: AKaJ.
MBI Pecni. benapycs, 2009. — C. 427.
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MOXXHOCTh NPUMEHEHHS HETaTOPHOTO HMCKA, KOTOPBIH, ABIAACH, KaK U BHH-
}:[HKaL[HOHHBIfI, BCUIHO-TIPABOBBIM CPEACTBOM 3alllUThI, MOXKET 6I)ITI> npume-
HEH TOJIbKO MKy CTOPOHAMH aOCOIOTHOTO BELIHOTO [TPABOOTHOILICHUSL.

3ampeT Ha MPUMEHEHHE HETaTOPHOTO MCKa B TIPUBEJCHHON CUTYaIlUN He
JIMIIAeT CTOPOHBI 003aTEILCTBEHHOTO MPABOOTHOIIEHHS CPEJICTB IOPU/IU-
geckoit 3ammTel. CTOpoHa 0053aTENECTBA, Ybe CYOBEKTHBHOE MIPABO HApY-
IIEHO KOHTPareHTOM, UMEETE MIPABO UCIOJIb30BATH CPEICTBA 3AIUTHI, BXO-
JAIIKE B TPYTITY 00s3aTeIbCTBEHHO-TIPABOBBIX.

Tak ke Kak U B ClIydae C HCIOJIb30BAHNEM B KaUEeCTBE CPE/ICTBA 3AILUTHI
BUH/IMKAIIMOHHOTO MCKa, Hapsay C MPEeIMETOM HCKOBBIX NPUTA3aHUH TH-
TYJIBHOTO BJIaJeNblia K JIMILy, CO3JalOlIeMy CBOMMH JICHCTBHSMH TPETIST-
CTBHSl B OCYIIECTBJICHHH MPAaBOMOYMS IOJIB30BAHUS BEIIBI0 U OOBEKTOM
HCKa, CYIIECTBCHHOE 3HAYEHHE U NPAaBUIBHOTO PAacCCMOTPEHUS HMMYIIe-
CTBEHHOTO CIIOpa MMEET OCHOBaHME HMCKa IO/l KOTOPBIM, Ha 4TO yKa3bIBa-
JIOCh BBIIIE, ITOHUMACTCA COBOKYITHOCTDH q)aKTI/I‘IeCKI/IX O6CTO$IT€J'[BCTB, I10-
CITY)KMBIIMX IPUYMHOMN NPEIbsBIEHHS UCKOBBIX TpeOOBaHUil (onpeneseH-
Hasl COBOKYITHOCTH IOPHAMYECKMX (aKTOB, NMEHYEMBIX B ILUBHIIMCTHKE
IOPUIMYECKUM COCTAaBOM, KOTOPBII NPHMEHHTEIHFHO K OCHOBAaHHSM BO3-
HUKHOBEHHUSI HETATOPHOTO HMCKa KBATU(HUIMPYETCS KaK CIOXKHBIN IOpUIHN-
YECKUH COCTaB).

CnoXHBII IOpUIMYECKUI COCTaB, HAJMYUE KOTOPOTO NAeT YYaCTHHUKY
HKOHOMHYECKOT0 000poTa MpaBo OOpaleHUs] C HEraTOPHBIM HCKOM B Op-
raHbl cy/eOHOM BIIacTH, BKIIOYAET B ceOs CIEAYIOIIUE MOCIeI0BATEIBHO
BO3HUKIINE (PAKTHUECKHE 00CTOSATEIHCTRA.

[lepBocTeneHHoOE 3HaUeHHE UMEET (PAaKT MPUHAMIECKHOCTH HCTIY BEIIH
Ha MpaBe COOCTBEHHOCTH, OZHOM M3 OTPaHNYEHHBIX BEUIHBIX MPaB JH00 Ha
WHOM OCHOBaHHHU, MPEAYCMOTPEHHOM IIPpaBOBBIMU HOpMaMH HJIM TOTOBO-
POM W TPEAOCTABIAIOMIEM CYyOBEKTY T'Pa)XIaHCKOTO ITpaBa JETHTHMHYIO
BO3MOXKHOCTh peasTi3aluy NPaBOMOYHS MOJIb30BAHHS HHANBUIYaJIBHO OII-

peHeHCHHOﬁ BCIIBIO.
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[IpruMeHUTETHHO K HEABMKUMOMY HMYIIIECTBY €TO COOCTBEHHHUK JOJDKCH
MIPEABSIBUTH IPABOYCTAHABIMBAIOLINE JIOKYMEHTBI, KOTOPbIE O(OPMIISIOTCS
B TIpOLIECcCe PETHCTPAIlMM BOZHUKHOBEHUS WM IIEpexo/ia rnpaBa coOCTBEH-
HOCTH Ha O0OBEKT HEABIKMMOTO UMYIIECTBA. MIHOW TUTYIBHBIA BIaaemell
JIOJKEH TOATBEPAUTh MPUHAAJIEKHOCTh €My MPaBOMOYHUS IOJIb30BAHUS
HEABIKUMBIM HMYIIECTBOM JPYTUMH JOKa3aTelIbCTBAMH, HAaIpUMeEp,
TIPEIBSIBUB B CY[l TOTOBOP apeHIBl 00bEKTa HEBIKUMOCTH.

[IpumMeHUTENHEHO K JABM)KMMBIM BellaM IUBHIIMCTHYECKas JAOKTPUHA, a
BCJE 3a HEll M JorMa MCXOIAT M3 IPEe3yMIIUHU IIpaBa COOCTBEHHOCTH H,
CJIEe/IOBATENILHO, TIPHHAJICKHOCTH MTPaBOMOYMK COOCTBEHHHKA JIUILY, (ak-
TUYECKH BIIAJCIONIEMY BeIbl0. B ToM cioydae, korja ¢ HEraTOpPHBIM UCKOM
oOparmaercss MHOH TUTYJBHBIN BJaIellel] ABIDKUMOH BEIlld, OH 00s3aH Ipe-
JOCTaBHUTH CyIly TOKAa3aTeIbCTBA MPUHAIICKHOCTH €My PaBOMOYHS MOJTh-
30BaHMS BEIIBIO.

OTCcyTCTBHE IIPAaBOBOTO OCHOBAHMUS OCYIIECTBIICHHS MPABOMOYHS TIONb-
30BaHMsI UMYIIECTBOM SIBIISIETCS OCHOBAHUEM K OTKa3y B YAOBJIETBOPEHHU
TpeOOBaHMH, BBITEKAIONIMX N3 HETATOPHOTO MCKA.

BropbiM 00cTOATENECTBOM, HEOOXOIUMBIM Il BOSHHKHOBCHHS IIpaBa
Ha TIpeIbSIBICHUE HETaTOPHOTO HCKa, SBISCTCA (PaKT COBEPIICHUS HHBIM
CyOBEKTOM TPakJaHCKOTO IpaBa JACHCTBHIMA, CO3MAIONINX MPETSTCTBUE IS
peanu3ayy BiaJeNblieM BEeId B OTHOIICHUH HEe IPaBOMOYHS I10JIb30Ba-
Hus. IIpu 3TOM, Kak yXe 0TMeuanoch, IPENITCTBUE, MEIIAIOIIee BIaeIb-
Iy BEIIM M3BJIEKATh €€ TIOJIE3HBIE CBOIMCTBA, TOJDKHO (PaKTHUECKH CyIIeCT-
BOBaTh KaK Ha MOMCHT IPEIbSIBIICHUS UCKOBBIX TPEOOBAaHUI, TaK U B MO-
MEHT PacCMOTPEHUS CIIOpa B CYZE.

CoBepIlleHHBIE TPETHUM JIMIIOM ACUCTBHS, HAa YTO YKa3bIBAJIOCH BHIMIE,
JOJDKHBI OBITH IPOTUBOTIPABHBIMHE. B 3TOM CBSA3M BO3HHKAET BOIIPOC O TOM,
Ha KaKoW M3 CTOPOH CIOpa JISKUT OOS3aHHOCThH JOKa3bIBAHUS MPOTHUBO-
MpaBHOCTHU (IPaBOMEPHOCTH ) COBEPIIEHHBIX IEHCTBUH.

B }opnzmqecxoﬁ JIMTEPpATYpC UMCECTCSA HECKOJIBKO TOYCK 3pCHHUA, Jaro-
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IIUX MPOTHUBOMOIOKEHHBIE OTBETHI HA TIOCTABJICHHBIH BOIIPOC.

Tak, cornacno xomnerentHoMy MHeHuto A.I1. CepreeBa, «B 00s13aHHOC-
TH MCTLIA HE BXOJUT J0KA3aTeNIbCTBO HEIPAaBOMEPHOCTH JISHCTBHS UK Oe3-
JCUCTBHSI OTBETUYHKA, KOTOPBIC IPEIIONIATaloTCs TAKOBBIMH, €CIIM CaM OT-
BETUMK HE JIOKaXKET IPABOMEPHOCTh CBOETO MOBEICHU» . [IpHBeICHHYIO
TOUKY 3peHus pasaenset u B.IL. KambImmanckuii™.

[IpoTHBOMIONIOKHYIO TOUKY 3peHus BbIcKa3biBacT B.B. UybapoB, KOTOpEIi
YTBEpKAaeT, YT0 OpeMs JOKa3bIBaHHs HEIPAaBOMEPHOCTH JEHCTBHH OTBET-
YHKa JIOKUTCA Ha UCTHA IO HETATOPHOMY MCKY, CCbUIAsACh B IOATBEPKACHUE
CBOETro BBICKa3bIBaHHs Ha TouKy 3perus O.FO. Ckpoprioa”*.

CymiecTByeT M TpeThs TOYKa 3PEHHMs, COTIACHO KOTOPOH HcTeln 00s13aH
TIPEABSIBUTH JOKA3aTeNbCTBA HEPABOMEPHOCTH JICHCTBUH OTBETYHKA, KO-
TOpBIi, B CBOIO OdYepeb, HMEET MPAaBO IOKA3BIBATh B Cyde oOparHoe .
ITocnennee yrBepxkenue, Brickazannoe H.M. @ponioBoit, Bo3paxxeHni Kak
pa3 He BbI3bIBaeT. He3aBUCHMO OT TOro, Ha KOM JIEKUT O0SI3aHHOCTD JJOKa-
3bIBaHUS — HA UCTLE HENPABOMEPHOCTH JEUCTBUH OTBETYMKA JIMOO HA OT-
BETYMKE MIPAaBOMEPHOCTH CBOUX JICHCTBHUH, BTOpasi CTOPOHA CIOpa O TpaBe
Tpa’kAaHCKOM BCErla MIMEET TIPaBoO IPUBOANTH JIOKa3aTeIbCTBA 0OPAaTHOTO,
YTO CIIeQyeT M3 COAepKaHMs HOpM CT. 19 u c1. 56 'paxxmaHckoro mporec-
cyainpHOTO Kozekca Pecryomuku benmapycs ot 11 saBaps 1999 r.

Mexay TeM NpaBUIIBHOE pa3pelieHHe BOIpoca O TOM, KTO MEpBOHA-
YaJIbHO JIOJDKEH MPEJOCTaBUTh JOKa3aTeIbCTBA MPABOMEPHOCTH JIHOO Mpo-
TUBOIIPABHOCTU JICSIHHSI OTBETYMKA B BO3ZHHKIIEM I'Pa’kKIaHCKO-TIPaBOBOM
crope, SBJISIETCS BECbMa BaXKHBIM. Tak, €CJIM MPEIIOoIOKHUTh, YTO J0Ka3a-

TCJIbCTBA HCIIPABOMEPHOCTHU ,I[CI\/'ICTBI/II\/‘I OTBCTHUHUKA AOJDKCH IIPCACTABJIATH

CyIy WCTEIl, TO MOXET BO3HUKHYTH CHTYaIlHs, IPH KOTOPOH CyOBEKT rpa-

22 Mpacrarckoe mpaBo: Yue6.: B 3-x . / Iox pex. A.IN. Cepreesa. — M.: TK Ben6u, 2008. — T. 1. — C.
804.

13 I'paxxpanckoe npaso: yuebHuk: B 3-x 4. / ITox pexn. B.IL. Kampimanckoro, H.M. KopyHosa, B.J.
HWpanosa. — 2-e u3j., nepepad. u gom. — M.: Dkemo, 2010. — C. 570.

2 I'paxmarckoe mpao Poccum: Obmas wacts: Kype mexrmii / [ox pex. O.H. Cammkosa. — M.:
Opwucers, 2001. — C. 193.

245 I'paxknanckoe npaso: Yacte nepsasi: Yueod. / [Tox pex. A.I'. Kannuna, A.J1. Macisiesa. — 2-e u3[.,
nepepad. u gom. — M.: FOpucrs, 2002. — C. 390.
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JKTaHCKOTO TIpaBa, JTUIIEHHBIH BO3MOXXHOCTH OCYIIIECTBICHUS TTPABOMOYHS
TOJIb30BaHUA CBOUM UMYIICCTBOM, HO HE I/IMeIOH_[I/Iﬁ BO3MOXXHOCTHU I[O6I)ITB
MUCbMEHHBIC MJIM WHbBIC HaJUIeKalllie J0Ka3aTelbCTBa HENPaBOMEPHOCTH
JCUCTBUH OTBETYMKA, OYJET JIMIICH BO3MOXXKHOCTH OOpalleHHs B Cyxa 3a
3aIIMTON CBOEro BEIIHOro mpasa. [Ipuuem smio, orpaHWYMBaroliee Ipa-
BOMOYHS TOJIB30BAHUS TUTYIHFHOTO BIIAJEINbIa, MOXKET COBEPIIAThH IPOTH-
BOTIpaBHBIC JCUCTBUS TAKMM 00pa3oM, YTO MOJIYUHUTH JOKA3aTEIbCTBA MPO-
TUBOIIPABHOCTHU IMOBCJACHHA IMOMHUMO BOJIM HAPYHIUTEIA HE NPECACTaBUTCA
BO3MOKHBIM. B HpHBeZ[CHHOfI CUTyallul BCIIHOC IpaBO TUTYJIBHOI'O BJia-
JIeTblla MOXKET OCTaThesi 0e3 3aIUTBHI, YTO NMPOTUBOPEUYHUT TPEOOBaHUAM
MIPUHIMIA IOPUANYECKOTO PABEHCTBA YYaCTHHKOB T'PaKAAHCKHX OTHOIIIE-
HUH, COTIACHO MMIIEPaTHBAM KOTOPOTO CYOBEKTHI I'PakIaHCKO-TIPAaBOBHIX
OTHOILICHUIA UMEIOT MPaBo 0e3 BCAKOHM TUCKPUMUHALINN HAa PABHYIO 3AIIUTY
IIpaB U 3aKOHHBIX HHTEPECOB.

BwMmecre ¢ Tem, B cilydae COBEpLICHHsI OTBETUYHUKOM JICSHHSI, CO3JAI0IIEro
MIPENSTCTBIHE COOCTBEHHUKY (TUTYJBHOMY BIIQJI€NbIly) B OCYLIECTBICHUU
TIPABOMOYHSI TT0JIb30BaHMUS MHANBHY JIbHO-OIIPE/ICIICHHON BEIbIO, BEIIHOE
MPaBO YKa3aHHOTO JIAIA QYEBHIIHO YIIEMIISICTCS W, CIEJOBaTEIbHO, TOCY-
JApCTBO HE MOXKET OCTaBaThCS FOPUANYCCKH Oe3pa3NuiHBIM B CiIydae 00-
pameHnst COOCTBEHHUKA (MHOTO TUTYJIFHOTO BIIAJIENbIIa) 3a CyIeOHON 3aIu-
toil. Ilpu sTOoM, Ha uTO abcomoTHO BepHO yka3biBaeT A.Il. Ceprees, «<...>
CO3aHne TPCTbUMHU JIMIaMU HpeHHTCTBI/Iﬁ U OCYHICCTBJICHUSA CO6CTBeH-
HUKOM IIPaBOMOYHMH IOJB30BaHHUS W PACHOpPSDKEHHS MMYIIECTBOM Mpen-
TI0JIaraeTcsi MPOTUBONPABHBIM BO BCEX CIIydasiX, €CJIM TOJBKO 3TH JIMIA He
JOKa)XyT CBOIO YIIPAaBOMOYEHHOCTh Ha COBEpIICHHE ITOJOOHBIX [EHCT-
B,

Touxy 3penust A.Il. Cepreesa pasnenser A.Jl. PymokBac, KOTOpBIA OT-

MEYaeT, YTO MPU HETraTOPHOM HCKE NEUCTBYET MPE3yMIIIUs mpaBa coOCT-

46 Mpaxcranckoe npaso: Yue6.: B 3-x . / ox pex. A.I1. Cepreesa. — M.: TK Ben6u, 2008. — T. 1. — C.
805.
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BEHHOCTH, B COOTBETCTBHM C Y€M JEHCTBHA OTBETYHMKA ITPEIIIONATarOTCS
MIPOTHBOIPABHBIMU, HO €My IpPEIOCTaBIeHAa BO3MOXKHOCTH IOKa3bIBAHHS
o6paTHOro™" .

Takum 00pa3zom, BHE BCSKOTO COMHEHUsI, IMEHHO OTBETUYHK 00sI3aH JIOKa-
3bIBaTh IIPABOMEPHOCTh CBOETO AeaHus. McTiy e 10CTaTOuHO MPeabsBUTh
JIETUTHMHBIE OCHOBaHUs MPUHAUIEKHOCTH €My MPAaBOMOYHUS IOJIB30BAHUS
HUMYILIECTBOM U J0Ka3aTh (haKT COBEPIICHHS NETHUH, NPETATCTBYIOIIHX U3~
BJICUEHUIO U3 BELIM €€ NOJIE3HbIX CBOMCTB. [Ipu 3TOM, AJIs1 paspelieHus cno-
pa Mo CyLIeCTBY U YJOBJIETBOPEHHUS MCKOBBIX NMPUTI3aHUI COOCTBEHHHKA
WX UHOTO TUTYJIBHOTO BIaJeiblla HE UMeeT 3HaUeHUE Halu4due BUHBI OT-
BETYMKA B COBEPIICHUM NMPOTHBONPABHBIX ACHCTBHUH, CO3MAOIIUX MPETIAT-
CTBHE ISl OCYIIECTBIICHHSI COOCTBEHHHKOM MIMYIIECTBA MTPABOMOYHS MOJb-
30BaHUA (pacropspkeHust) UM. JloCTaTOYHBIM ISt IPUMEHEHHS TOCyapCT-
BEHHOH 3alIUTHI ABIACTCS caM (haKT CO3aHHUsI MPEMATCTBUS COOCTBEHHUKY
(MHOMY THTYJIBHOMY BJIAJIENIBIy) B OCYIIECTBICHHUH NPHHAUICKANINX MY
IIPaBOMOUHIL, UTO ciexyeT U3 HOpM CT. 44 KOHCTUTYIUH, TapaHTUPYIOIIUX
COOCTBEHHHKY BELIM CBOOOIHOE OCYILECTBIICHUE IIPABOMOYMI COOCTBEHHH-
Ka, a TaKk)ke OCHOBAaHHOM Ha HOopMax KOHCTUTyIUM rpa’kIaHCKO-IPaBOBOM
MIPUHIAIE HETPUKOCHOBEHHOCTH COOCTBEHHOCTH.

B ToMm ciydae, ecii OTBETUHK NPEAOCTABHUT CYHy JOKAa3aTENIbCTBA Ipa-
BOMEPHOCTH CBOETO IMOBEJACHHS, B YIOBICTBOPEHHH HMCKOBBIX TPEOOBaHMIA
JOJDKHO OBITH OTKA3aHO.

B cimyuae npuHATHA CyA0M HOJ0XKUTENBHOTO PEIIEHHUs 10 HEraTOPHOMY
UCKY CyJ OOsDKET OTBETYMKA JINOO IPEKPATUTh COBEPIICHHE HETaTHBHBIX
JICUCTBHH, CO3JAIOUIMX MPEISTCTBHE B OCYIIECTBICHHH COOCTBEHHHKOM
(MHBIM TUTYJIBHBIM BJIJICNBIEM) BEIIN MTPABOMOYMS MOIB30BaHUS (pacto-
pSOKeHHs) ero, MO0 00SHKET OTBETYMKA COBEPIIUTH IOJIOKUTEIBHBIE Jeii-

CTBUs, HAIIPABJICHHBIC HA YCTPAHCHHUE CO3AaHHOTO IMPEIATCTBHUA.

7 I'paxknanckoe npaBo: Yueb.: B 3-x 1. — 7-e u3z., nepepab. u jon. / ITox pex. FO.K. Toncroro. — M.:
Ipocnexr, 2009. - T. 1. — C. 558.
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[IpuMeHUTENBHO K PUBEACHHBIM BBIIIE PUMEPaM CyZ MOXKET 00s13aTbh
COOCTBEHHHKA KOJIOIIa (OTBETYHKA TI0 HETaTOPHOMY HCKY) NMPEKPaTHTh HE
CBSI3aHHOE C XO3SMCTBEHHBIMH HY’)KJaMH BBIKQUMBaHHE BOJBI U3 HEroO, a
COOCTBEHHHKA 3€MENBHOIO y4yacTKa (OTBETYMKA 110 HETaTOPHOMY HCKY),
COOPYAMBIIIEr0 Ha CBOEM ydacTKe 3a00p, CHECTH €ro JIM00 yMEHBIIHUTH 110
HEOOXOANMBIX Pa3MepoB, 0OECTICUNBAIONINX JOCTYI COJTHEYHOTO CBETa Ha
3eMENBHBIN yIaCTOK HCTIIA.

B Tom ciydae, Korja mpOTHBONPABHBIMH JICHCTBUAMHU OTBETYHKA, CO-
BEPILIECHHBIMM BHHOBHO, Hapsoy C CO3JaHUEM IPEMATCTBHHA OCYIIECTBIE-
HUSI TIPABOMOYMS TIOJIB30BAaHUS (PaCHOPSHKEHUS) HMYIIECTBOM €ro coOCT-
BEHHUKY (MHOMY TUTYJIFHOMY BJaJIeJIbIly), NPUUMHEHBI YOBITKH, ITOCIE/-
HUH Hapsoy ¢ HEraTOPHBIM MCKOM MMEET IPaBo MPEABSIBUTH UCK O BO3Me-
LIEHUH BpeJa 10 MpaBuiiaM, 3aKperieHHbIM B ritae 58 I'K.

[IpuMeHUTENBHO K TMPHBEINCHHBIM BBILIC TIPUMEPaM COOCTBEHHHK 3e-
MEJBHOTO y9acTKa, Ha KOTOPOM HPOPOCIH MMOOETrH IMIMIOBHUKA, TTOCAKEH-
HOTO COCEIOM, MOXET TpeOOoBaTh OT IOCIEAHEr0, KPOME YCTPAHEHUS CO3-
JAHHOTO MPEMATCTBUS B UCIONB30BaHUM 3E€MENIBHOrO y4acTka, T.e. Iepe-
MEIIEHUS] KyCTOB IIHUIIOBHAKA B JIPyTro€ MECTO, BO3MELICHUSI TPUIYNHEHHO-
TO Bpela, €CIM IPOPOCIINE MOOETH MOBPENMIIN, HAIPUMEpP, CO3LAHHBIN
COOCTBEHHMKOM T'a30H MO0 TPSIIKY C PEIKUMH KyIbTypaMu.

B nienom, criemyer OTMETHTh, YTO HETATOPHBIM HMCK B HACTOSAIIEE BpeMs
SBJISIETCS JIOCTaTOYHO I(PPEKTUBHBIM CPEACTBOM 3alIUTHl CYyOBEKTHBHBIX
BEIIHBIX IIPaB B CIyyae UX HapyIIEHUs, HE CBS3aHHOIO C JIMIIEHUEM BIIa-

JCHUA BCIIbIO.

§ 4. UCK O IPU3HAHUS TIPABA COBCTBEHHOCTH

Hapsiny ¢ taknmu 3akpemenHsiMu B cT. 11 'K cnocobamu 3ammuter

BCIIHBIX IIpaB, KaK BOCCTAHOBJICHHUE IIOJIOKEHMA, CYIICCTBOBABIICTO OO
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HapyUICHUs IIpaBa, U NMPeceueHNe JeHCTBHIN, HAPYIIAIOINX CyObEKTHBHOE
BEIIHOE IPAaBO OJHMM M3 HCHOIB3YEMBIX YYAaCTHHKAMH TI'PaXKIAaHCKOTO
000poTa M paccMaTpUBaeMbIM B IOPUAMYECKOW JIUTEpaType CHocoOoM 3a-
LIUTHl BEIIHBIX IpaB, SABISETCS MpexycMoTpeHHas Hopmamu cT. 11 TK
BO3MOKHOCTb NIPU3HAHUS IIPaBa.

[Ipn3nanne mpaBa, Kak croco0 3alIUThl BEIIHBIX IIpaB, MPUMEHSETCH,
TaKKe KaK M JIBa CIoco0a, paCCMOTPEHHBIX BBIIIE, B PAMKaX FOPHCIUKIIN-
OHHOI1 (POPMBI 3aLTUTHI C UCIIOIB30BAaHHUEM TaKOTO CPEACTBA 3AIIUTHI, KaK
HCK O IPU3HAHHUM IpaBa coOCTBEHHOCTH, mof KoTopeiM A.Il. Ceprees mo-
HUMaeT «BHEJOrOBOPHOE TpeOoBaHHME COOCTBEHHHMKAa HMYIIECTBA O KOH-
CTaTaluy INepesl TPETbUMHU JIHIaMU (aKTa MPHHAIICKHOCTH HCTILY IpaBa
COOCTBEHHOCTH Ha CIIOPHOE MMYIIIECTBO, HE COCANHEHHOE ¢ KOHKPETHBIMH
TpeOOBaHMAMH O BO3BpAaTe MMYIIECTBA WM YCTPAHEHWH HMHBIX TPEIATCT-
BHii, HE CBSI3AHHBIX C JIMIICHUEM BIAJCHHS» . AHANOIHYHOE MO CMBICITY
onpenenenne npuBogsaT H.A. Maurkns® u B.I1. KaMpimanckuii™ ..

Heo0xoauMo OTMETHTb, Y4TO, B OTIIMYMHM OT BHHJIWKAIIMOHHOTO M Hera-
TopHoro uckoB, Hu 'K Pecrryomuku Benapycs, Hn I'K Poccuiickoii dene-
palMu He CcoAep:KaT MPaBOBBIX HOPM, MPSAMO OMNPEAESIOIUX YCIOBHS
MIPEABSIBICHNS UCKA O TIPU3HAHUHM IPaBa COOCTBEHHOCTH, 3@ HCKIFOUCHUEM
obmeit HopMe! cT. 11 T'K, mpemycmarpuBatomield B kadecTBe OOIEro CIo-
co0a 3amMThl HAPYUICHHBIX IPaB M 3aKOHHBIX HMHTEPECOB BO3MOXHOCTH
MIpU3HaHUSA TpaBa. TakuM 00pa3oM, IPaBOBYIO OCHOBY NPUMEHEHUS UCKa O
TIPU3HAHUY TIpaBa COOCTBEHHOCTH B KaueCTBE CPE/ICTBA 3aIMTHI BEIIHBIX
IIPaB COCTaBIIAET €IUHCTBEHHAsI HOpMa, 3aKkperieHHas B cT. 11 T'K.

VYuuteiBas obmiee 3HadeHne HopM cT. 11 T'K, crmexyer koHCTaTHpOBaThH
TOT (aKT, 9TO MCK O NMPHU3HAHWHU NPaBa MOXKET OCHOBBIBATHCSI HA OTHOCH-

TEJbHBIX IMPAaBOOTHOIICHUAX U, COOTBETCTBEHHO, HMCIIOJB30BaThCA B Kayuc-

8 paxcranckoe npaso: Yue6.: B 3-x 1. / Iox pex. AI1. Cepreesa. — M.: TK Ben6u, 2008. — T. 1. — C.
807.
2 Ipaxmanckoe mpaso: Yue6. / Ilox pex. B.B. 3amecckoro, M.M. Pacconoa. — M.: IOHUTH-
JIAHA, 3axon u mpaso, 2002. — C. 277.
20 T'paxnaanckoe mpaBo: y4eOHuk: B 3-x 4. / I[Tox pen. B.IT. Kamsianckoro, H.M. Kopuryrosa, B.1.
WBanosa. — 2-e u3a., nepepad. u gon. — M.: Dkemo, 2010. — C. 570.
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CTBE CPEJCTBA 3aIIUTHI CTOPOHON 0053aTEILCTBEHHOTO MJIH HHOT'O OTHOCH-
TCJIBHOI'O HpaBOOTHOHIeHI/IH. HaanMep, HUCK O HpI/ISHaHI/II/I npaBa Ha Ha-
CJIeZIOBaHHE, UCK O MPH3HAHWU MpaBa Ha JOJI B OOIIEM HMYIISCTBE U
WHBIC aHAJIOTHYHBIC UCKU, IPHUMEHSEMBIC BCIICJCTBHE BO3HUKHOBEHUS CIIO-
pa o mpaBe MEXIy yYaCTHUKAMH CYIICCTBYIOIIETO OTHOCHTEIBHOTO IIpa-
BOOTHOIIIEHHS].

BMmecte ¢ Tem, B mpolecce y4acTusi B IPKAAHCKOM 000pOTE MOXKET
BO3HHMKHYTh CHTYyalllsi, NIPU KOTOpOW OyAeT HEeoOXOAMMO MpU3HATH 32
CyOBEKTOM TPaBO COOCTBEHHOCTH B OTHOIIEHWH KOHKPETHOH, WHIUBHILY-
QJIBHO-OIPEICIICHHON BEI BHE B CBSA3U C YYaCTHEM UCTIA B KAKUX-JIAOO
OTHOCHTEJIBHBIX IPABOOTHOIICHUSAX, YTO HCKIIOYACT BO3MOXKHOCTH IIPH-
MCHEHHSI WCKa O TPU3HAHUS MPaBa, OTHOCUMOTO K 00s3aTeNbCTBEHHO-
[IPABOBBIM CPEJICTBAM 3AIUThI BEI[HBIX MPAB.

HeobxoauMocTh B HCIOIB30BAHNU MCKA O TIPU3HAHHWH IPaBa COOCTBEH-
HOCTH, KaK BeH_IHO-l'[paBOBOFO CpeIICTBa 3alIUThl, MOXKET BOSHHKHyTB B TOM
ciydae, KOrja UMYIIECTBO HAXOMUTCS B (PaKTHUSCKOM BIIaJICHHUH JIUIA, UC-
MTOJIB3YIOIIETO aHATH3MPYEMBbIA UCK B Ka4eCTBE CPEJICTBA 3aIUTHI, OTCYT-
CTBYIOT TPEMSATCTBUS B OCYIIECTBICHHH MPABOMOYHS MOJIB30BAHUS UM, HO
€CTb HEOOXOIMMOCTh B CyJIeOHOM TOATBEPKICHUN MTPHHAMICKHOCTH (hak-
TUYECKOMY BIAJeIbIly MpaBa COOCTBEHHOCTH HA KaKylO-JTHOO WHIUBHIY-
AJIbHO-OMPEICIICHHYO BEIIlb.

Hampumep, He00XOAUMOCTh HCIIOJB30BaHMS BEIIIHO-IIPABOBOTO HCKa O
MIPU3HAHUY TpaBa COOCTBEHHOCTH MOKET BOSHUKHYThH B TOM ClTy4ae, KOTr/ia
HACJICJIHAK He 0(OpPMIII CBHUACTENBCTBO O MpaBe HAa HACIEACTBO, HO IPU-
HSUT UMYIIECTBO MyTeM (DaKTHYECKOTO BCTYIUICHHUS B HACIIEJIOBAaHUE, T.C.
MyTeM TPUHSATHS UMYIIECTBAa B (HaKTHYECKOE BIIAJCHHE MM, W IPH ITOM
Cy6'BeKTBI Fpa)l(}IaHCKOFO rlpaBa, HC CBs3aHHBIC C yKa3aHHLIM JIMOOM OTHO-
CUTEIILHBIM PABOOTHOIICHUEM, HE TIPU3HAIOT 3a HACICIHUKOM IIPaBoO COO-
CTBCHHOCTH Ha TaKOE UMYIIECTBO. B MPHUBECHHOW CUTYaI[i COOCTBEHHUK

UMyHIeCTBa B OHpe[[eﬂeHHOﬁ CTEIIEHU MOKET OBITh JIUIICH npeaoCTaBJICH-
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Hoii KoHcTHTYIHMEH BO3MOXKHOCTH CBOOOTHOTO BOBJIEUCHHS BEIIH, IIPABO
COOCTBEHHOCTH Ha KOTOPYIO HE MPHU3HAETCS TPETHbUMH JIHIIaMH, B 9KOHO-
MHUYECKUl 000POT, U3BJICUCHHUS €€ MOJIE3HBIX CBOICTB, B TOM YHCIIE TOJTY-
YEeHHUs 0XOM0B, a TAKIKE IPABOMOYUS PACTIOPSKEHUS BEILBIO.

Eme ogHuM mpumepoM, Korja HeoOXOJMMO HCIIOJIb30BATh BELIHO-TIPA-
BOBOIl MCK O NPHU3HAHUHU NIPaBa COOCTBEHHOCTH, BCTPEUAIOMIEMCS B Cye0-
HOM IPaKTHKE ¥ ONMCAHHOM B IOPHIMYECKOI TUTEpaType, SBIsIETCS Tpebo-
BaHHE COOCTBEHHMKA BEIIM 00 OCBOOOXKIICHMM MMYIIECTBa U3 O] apecTa
(MCKITIIOYEHNH W3 ONMCH), HE CBA3aHHOE C €r0 BO3BPAaTOM COOCTBEHHHKY B
CBSI3U C T€M, YTO TAKOE€ UMYIIECTBO HAXOAUTCS y €ro KOHTpareHTa Ha Je-
TMTHMHOM OCHOBaHMH . OIMCAHHAs CUTYaIlMs MOYXET BO3SHMKHYTh B TOM
Cly4ae, KOrJla Ha OCHOBaHMH, HAIIpUMeEp, AOrOBOpa apeH[bl, CCyHBI, KO-
MHCCHH, TOPYYCHUs, TEPEBO3KH M T.II. COOCTBEHHMK IEpeAan BEllb BO
BJIaJICHUE CBOEMY KOHTPAareHTy, UMYIIECTBO KOTOPOTO BIOCIEACTBUH Obl-
JIO apecTOBAHO C IIeNbI0 OOpalieHwst Ha Hero B3BICKaHMA IO JOJraM CyOb-
eKTa. B mepeueHp apecTOBaHHOTO. HEOOOCHOBAaHHO IOINAJI0 MMYILIECTBO,
NIpUHA UIeXAaIlee Ha ITpaBe COOCTBEHHOCTH PYroMy JIMILY (KOHTPAreHTy Io
IPakAaHCKO-TIPABOBOMY JOTOBOPY), M NPHU 3TOM CyOBEKT, Ha UMYILECTBO
KOTOPOTO HAJIOKEH apecT, He NPUHHMAET MEPBl K HCKIIOUEHHIO Yy>KOU
BEIIM U3 OMHCH. B mpuBeneHHON cuTyannu coOCOOCTBEHHUK HEOOOCHOBAH-
HO apecTOBaHHOM BEIM UMEET BO3MOXKHOCTh OOpAIleHUs B OpTaHbl Cyaeo-
HOW BJIAaCTH C MUCKOM O MPU3HAHWUHU IpaBa COOCTBEHHOCTH, HE CBA3aHHOM C
nucTpeOOBaHNEM MMYIIECTBA B CBOE BiaJicHHe. PemeHne cyna o npu3HaHuu
3a HCTLIOM IIpaBa COOCTBEHHOCTH HA BEIIb ITOCITY>KUT OCHOBAHUEM ]ISl HC-
KIIIOYEHUS €€ U3 OIUCH.

B kadecTBe nmpHuMepa MCHOIb30BaHMS BEIIHO-TIPABOBOTO UCKA O MPH3HA-
HUH ITpaBa cobcTBeHHOCTH B.A. Buryniko 000cHOBaHHO TPHUBOAUT CIIOPHI O

MPU3HAHHWU MPaBa COOCTBEHHOCTH HAa OCHOBAaHWH HOPM O HPHOOpETATEIh-

5! Mpascranckoe npaso: Yue6.: B 3-x . / Iox pex. AI1. Cepreesa. — M.: TK Ben6u, 2008. — T. 1. — C.
807.
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HOW JTaBHOCTH, O TIPHOOPETEHHM IpaBa COOCTBEHHOCTH Ha Oecx03sifHOe
UMYIIECTBO, 6pOI_HeHHI>Ie BCIIH, HAXOIKY, 663Ha£[30pHI)IX )KI/IBOTHI)IXZSZ.

Takum 00pa3om, Ha OCHOBaHWH W3JI0KEHHOTO MOXKHO CHENaTh BBIBOZ O
TOM, YTO aHATU3UPYEMEBI WCK, SBISSACH BEIIHO-IIPABOBBIM CPEIACTBOM 3a-
IIWTHI, HA YTO YKa3bIBACTCA M B IOPUIAMYCCKON JUTEPAType, HMEET IPaBO
Ha NPU3HAHUE B KAYECTBE CAMOCTOSTEILHOTO CPEJICTBA 3alUTHI BEIIHBIX
[PaB U MOJJICKUT MPUMEHEHHUIO B TEX CIIydasx, Korja He TpeOyeTcs u3bsi-
THS WMYIIECTBA W3 YYXKOTO HE3aKOHHOTO BIaJCHUS (BUHIWKAIMOHHBIN
I/ICK) W YCTPpaHCHUA HpeHﬂTCTBI/Iﬁ B OCYHICCTBJICHUHN ITPABOMOYMS IOJIb-
30BaHUs] UMYILECTBOM, HE COCMHEHHBIX C JIMIICHUEM BJIajieHUs (HeraTrop-
HBII UCK).

OTHeceHue UCKa O MPHU3HAHUU MPaBa COOCTBEHHOCTH B COOTBETCTBHU C
IPaXKAaHCKO-TPaBOBOM KiaccuuKaimeil K BENIHO-MPABOBBIM CPEACTBAM
3alIUTHI SIBJSIETCSI OCHOBaHHEM [UIsl PACPOCTPAHEHHsI HAa HEro MPHU3HAKOB
)5 yCHOBI/Iﬁ NMPUMEHCHUA, UMMAaHCHTHBIX, UHBIM BECHIHO-IIPABOBBIM CPEJICT-
BaM 3aIlUThI MIpaBa CO6CTBeHHOCTI/I 1 WHBIX BCIIHBIX MpaB U HETIOCPEACT-
BEHHO BUH/IWKAIIMOHHOMY M HEraTOPHOMY HCKaM. B wacTHOCTH, aHaIH3u-
pyeMoe CPeICTBO 3aIUThI BEIIHBIX MPAB MOIEKUT MPUMEHEHHIO TOIBKO B
TOM Cilydae, KOTJa UCTel| HE COCTOUT C OTBETYMKOM B 00sI3aTEIbCTBEHHOM
WM HTHOM OTHOCHTEJILHOM MPABOOTHOIICHUH, BEIllb, IPABO COOCTBEHHOCTH
Ha KOTOPYIO NOMJICKUT MOATBECPKACHUIO, COXpAHUIJIACh B HATYPE U MHAU-
BUIyaJIbHO OIpesiesieHa Jyisl Lelieil ucka. [Ipu 3TOM HMCK He CONpsDKEeH C
TpeOOBaHNEM M3BATHS BEILIM y TPETHETO JIMIA WK ¢ TpeboBaHUEM 00 ycT-
paHEHHMHU NPENSATCTBUI MOJIB30BaHUs (PacHOpsHKEHUS) €€, YTO HEeIOCPECT-
BEHHO OTHOCHUTCS K CIEIHU(PUICCKUM YCIOBHUSIM MPEABSIBICHHS UCKA O MPH-
3HAaHUH [IpaBa COOCTBEHHOCTH.

Kak u nnsie BEOIHO-NIPABOBLIC CPEACTBA 3AUTHI, UCK O IIPU3HAHUUA IIpa-

Ba COOCTBEHHOCTH XapaKTEpHU3yeTCs TaKMMU €ro COCTABJISIOIMIMMH, Kak

2 Butymiko B.A. I'paxxaanckoe npaBo: Yueb. noco6.: B 2 4. — Munck: Benopycckas nayka, 2007. —
Y. 1. - C.421.
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IpPeAMET MCKa, MaTepPUaNIbHBIA OOBEKT MCKA, OCHOBAHUE HCKa, YCIOBHS
ynoBieTBOpeHUs Mcka. CTOPOHBI I'PakJaHCKOTO IPOLECCYAIbHOTO MPaBo-
OTHOIIICHHS, BO3HUKAIOIIET0 Ha OCHOBAaHUH TOJAAHHOTO B CyJ MUCKOBOTO 3a-
SIBIICHUSI, UMEHYIOTCS UCTLIOM U OTBETUUKOM.

B xauecTBe mpeaMeTa McKa O MPU3HAHWUU IIPaBa COOCTBEHHOCTH BBICTY-
IaeT 3asiBJICHHOE MCTIIOM TpeOOBaHHE KOHCTAaTaluK (hakTa IMPUHAIIIECKHO-
CTH eMy IpaBa COOCTBEHHOCTH Ha WHIWBHIYaJIbHO-ONPEIEICHHYIO BEIIb,
YTO COOTBETCTBYET ITOJIOKEHHSM HAayKH T'Pa)XIaHCKOTO IPOLECCYaIbHOTO
IIpaBa, OMpEeNeNsIoel IpeaMeT Mcka Kak KOHKPETHOEe MaTepHaIbHO-TIpa-
BOBOE TpeGOBaHHME HCTIA . B CBS3M C 3THM HEJIb3s COITIACHTECS C yTBEp-
xneHueM A.Il. CepreeBa, cOrIacHO KOTOPOMY «IIPEAMETOM HCKa O NpH-
3HAHWU TIpaBa COOCTBEHHOCTH SBJSIETCS JIMIIb KOHCTAaTamus (akTa Mpu-
HAJUIE)KHOCTH HCTIy TpaBa COOCTBEHHOCTH, WMHOTO BELIHOTO IIpaBa Ha
MMyIECTBO <...>»>'. HemocpencTBeHHO KOHCTaTamus (akTa MPHHAIIEHK-
HOCTH TIpaBa  COOCTBEHHOCTH B ) OTHOUICHHH  WHAWBHIYaIbHO-
OTIpeJIeIEHHON BEIH UCTIly MPOU3BOJUTCS CYyJ0OM B CBOEM DEIICHUH U SB-
JISIETCS Pe3yJIbTATOM TIOJIOKHUTEILHOTO Cy/IeOHOTO PacCMOTPEHUs! TpeOoBa-
HUH UCTIa, HO HE IPEIMETOM HCKa.

TpeOoBaHme 0 MPU3HAHMM 32 MCTLIIOM BEIIHOTO MpaBa HE JOIDKHO OBITH
COIIPSKEHO C HEOOXOJMMOCTHIO BO3JIOXKEHHUS HAa OTBETYMKA KaKUX-JIHOO
0053aHHOCTEN B OTHOLICHHWHU HCTIA WM TPETHUX JIMII, CBSI3aHHBIX C Iepe-
Jadeil BelM UCTIly, yCTpaHEHHEM HHBIX HPEMSITCTBUI B OCYIIECTBICHHH
TIPaBOMOYHS TOJIb30BaHMS (PacIOpsDKEHHs) €10 U COCTOMT JIMIIb B HE0O-
XOJUMOCTH HOATBEP>KICHUS BEIIHOTO MpaBa MCTLA YIOJIHOMOYEHHBIM TO-
CyJapCTBEHHBIM OPTraHOM, PELIEHHE KOTOPOro OyAeT MMeTh 00s3aTeIbHYIO
CHITY TS BCEX YYAaCTHHUKOB TPAXKIAHCKOTO 000poTa.

IMeHHO B MOATBEPKIACHUM HA T'OCYIApPCTBEHHO BJIACTHOM YPOBHE IIpH-

3 Hayuno-npakTuueckuii koMMmenTapuii k ['paxIaHckoMy TpolieccyanbHOMy Koekey PecryGmixu
benapycs / ITox pen. T.A. benosoii, .H. Konsanxo, M.A. Muponuuenko. — Munck: Teceit, 2005. — C.
340.

24 Mpaxcranckoe npaso: Yue6.: B 3-x . / Iox pex. A.I1. Cepreesa. — M.: TK Ben6u, 2008. — T. 1. — C.
808.
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HA/UIE)KHOCTH MpaBa COOCTBEHHOCTH Ha WHIUBHIYaJIbHO-ONPEICICHHYIO
BEIllb UCTIYy U COCTOUT 11eJIb O0paIlleHHsi C KICKOM O NMPH3HAHUHU paBa co0-
CTBEHHOCTH B OpraHbl Cy/IeOHOM BIacTH.

MarepuanbHbIM 00BEKTOM MCKa O TIPU3HAHUK MpaBa COOCTBEHHOCTH SIB-
JISIETCSl MHAWBUIYaIbHO-ONPE/ICNIEHHAs! BElllb, IPUHAIJIEKHOCTh BELTHOTO
IIpaBa B OTHOIICHWH KOTOPOH HCTIy HMOAJIEKHT IOATBEP)KICHHUIO B XOJE
cynebHoro pazbmparenscTBa. OTCYTCTBHE MaTEpPHAIBHOTO OOBEKTa HCKa
(MHAMBUyaIbHO-OIIPEICIICEHHO Bell, MPaBo COOCTBEHHOCTH Ha KOTOPYIO
TIOJICKUT HOI[TBCp)K,E[CHI/IIO) B HATyp€ Ha MOMCHT I10JJa4l UCKOBOT'O 3asiB-
JICHUS] WJIM Ha MOMEHT PacCMOTPEHHs CIIopa B CyJle MCKIIOYaeT BO3MOX-
HOCTb yJIOBJIETBOPEHUS HCKOBBIX TPEOOBAHUI.

B kavecTBe OCHOBaHHMS MCKa O NPH3HAHHWU TIPaBa COOCTBEHHOCTH BBI-
CTyNaeT COBOKYITHOCTH (PaKTHYECKUX OOCTOATENBCTB (FOPUANYECKUX (aK-
TOB), 00pa3yIOmMuUX COOON CIIOKHBIA IOPUIMYECKUH COCTaB W TOCITY>KHB-
IIMX OPUYMHON NPEerbsBICHUS MCKa O MPU3HAHUH IpaBa COOCTBEHHOCTH.
CIOXHBII IOPUINYECKHH COCTaB, HaIW4YME KOTOPOI'O HEOOXOAMMO JUIs
MIPEABSIBICHHS] NCKOBOTO TPEOOBAHMS O IPU3HAHUM IIpaBa COOCTBEHHOCTH,
BKJIIOUYAeT B ce0st cienytomue pakTHdeckue 0OCTOSTENbCTBA, BOSHUKIINE B
YKa3aHHOW HIKE ITOCIIEIOBATEIBHOCTH.

Bo-mepBrIx, UMyIIecTBO, IpaBO COOCTBEHHOCTH Ha KOTOpoe TpedyeT
MOATBCPKACHUA, TOJDKHO CYIIECTBOBATH B HATYPE HA MOMCHT NPEABABIIC-
HUSI ICKa M Jlajiee Ha MOMEHT PaccMOTpeHHs cropa B cyne. OTcyTcTBue
TAKOr'o UMYIECTBA B HATYpEe, @ IMEHHO €ro TH0OeNb, YHHUTOXXEHHE UCKITIO-
Yal0T BO3MOXKHOCTb HPEIBSIBICHUS NCKa O TPU3HAHUM TpaBa cOOCTBEHHO-
ctu. Kpome Toro, Ha 4To yKa3pIBaJOCh BBINIE, TAKOE MUMYIIECTBO JOJDKHO
OBITh MHAVBUIYATU3UPOBAHO IS LIEJICH MCKa.

BO-BTOpBIX, HUMYIIECTBO, ABJIAIOIICECA MAaTCpHUAIbHBIM 00BEKTOM HCKa,
JOJDKHO HaXOAUTHCA BO BJIAACHUM, IMOJIB30BAHWU U PACHOPSHKCHUU UCTHA
100 B ()aKTUYECKOM BJIaJICHUHU U MOJB30BaHUH APYIOro JIULA, HE SBIISIO-

merocsa OTBETYMKOM I10 UCKY. HpI/I 9TOM BLIOBITHE UMyuieCTBa B (l)aKTI/I‘Ie-
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CKO€ BJIQ/ICHHE W TIOJIb30BAHUE TPETHETO JIMIA MPOHU3O0ILIO MO BOJIE MCTIA
Ha OCHOBAaHUHM, HAaIIpUMep, 3aKII0YEHHOT0 IPasKAaHCKO-TIPABOBOTO I0I0BO-
pa, 4TO IpeAmnoyaraeT OCO3HAHHO BOJIEBYIO Ilepejady HCTLIOM TPETbeMy
Uy (GaKTHYECKHX COCTABIJIIOIIMX ITPaBOMOYMI BIAJCHUS M I0JIH30Ba-
HUSI, 1 COXpaHEHHE 33 MCTLIOM IOPHIMYECKUX COCTABISIOIINX Ha3BaHHBIX
[IPaBOMOYHI.

B npotuBHOM citydae, B 3aBUCHMOCTH OT CYIIECTBYIOIIMX Ha MOMEHT
BO3HUKHOBCHHA CIIOpa q)aKTI/I‘-IeCKI/IX O6CTO${TCHBCTB, MMPUMEHCHUIO TIOO-
JIC)KHUT BI/IH}:[I/IKaL[I/IOHHI)II‘/’I nIn HeFaTOpHBIﬁ HCK 100 CpCACTBa 3alllrThI
BEIIHBIX 1paB, BXOSIINE, HAIPUMED, B IPYIILY 0053aTeIbCTBEHHO-TIPABO-
BBIX.

B-TpeTbux, nomkeH UMeTh MecTo (paKT HeMpPH3HAHUS (OTPHUIAHMUS) KOH-
KPETHBIM CyOBEKTOM (MX COBOKYIHOCTBIO) IIpaBa COOCTBEHHOCTH Ha BEIIlb,
ABJIAIOUIYIOCS MaTepUaIbHBIM OOBEKTOM HCK4, 32 HCTIIOM, YEM CO3IAIOTCS
IpENATCTBUA B p€ajin3allii UM B OTHOIICHUHN yKaBaHHOﬁ BCIIHM BO3MOXXHO-
CTeH, MPeAOCTaBIECHHBIX IIPAaBOM COOCTBEHHOCTH. B ToM ciyuae, eciu ot-
punaHue Qakra MPHUHAUICKHOCTH NpaBa COOCTBEHHOCTH Ha BEIb HOCUT
ObITOBOIT (MOpAJBbHBINA) XapakTep, HE BIMSET Ha BO3MOXHOCTH XO3SIHCT-
BEHHOTO HCIOIB30BAHUS BEIIM M HE OTPAHWYMBACT WHBIC MPABOBBIC BO3-
MOXHOCTH HCTIIa, OCHOBAHMUS AJIS IPEIBSBICHHUS HCKa O IIPU3HAHUY TIpaBa
COOCTBEHHOCTH OTCYTCTBYIOT.

KpOMe TOTr0, MEXIY HUCTHOM W OTBETYMKOM HE JOJDKHO CYyHICCTBOBATH
00513aTeIbCTBEHHOTO MM MHOTO OTHOCHTEIBHOTO IIPAaBOOTHOIIEHHMS 110 TI0-
BOJly MaT€pHUaIbHOT0 00BEKTa aHAIM3NpyeMoro ucka. Hamuuue mexny nc-
TIIOM M OTBETYHKOM JIFOOOTO OTHOCHTEJIFHOTO MPAaBOOTHOLICHHS IO TTOBO-
Jly BEIIW, SBILIONIEECS MaTepHAIbHBIM OOBEKTOM HCKa, HCKITIOYAET BO3-
MOYKHOCTh TIPUMEHEHHsI B KauecTBE CPEJCTBA 3alIMThI JIIOOOTO BEIIHO-
IIpaBOBOI'0 UCKa, B TOM YUCJIC U MCKa O IMPU3HAHWHU IIpaBa CO6CTBCHHOCTI/I,
Ha YTO yKa3bIBAJIOCH BHIIIE.

Hannune HpHBeZ[eHHOﬁ BbIIIC COBOKYITHOCTH (baKTI/I‘{eCKI/IX 00cTog-
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TEJIBCTB MIPU OTCYTCTBHHM MEXAY CTOPOHAMH HCKa KaKOTro-THOO OTHOCH-
TEJIBHOTO IPABOOTHOILIEHHS MO TOBOAY WHIMBHIYaJIbHO-OIPEAEICHHON
BEIllM, MPHHAUIC)KHOCTh MpaBa COOCTBEHHOCTH HA KOTOPYIO HOIJICIKHT
TIOJTBEPXKICHHUIO B CYAE, SIBISETCS OCHOBAHHEM JUisi oOpallieHHs B CyA C
HCKOM O NTPU3HAHMU 1TpaBa COOCTBEHHOCTH.

B xozme paccMoTpeHus criopa o CyIIecTBY Ha MCTILA BO3JIaraercs Opems
JOKa3bIBaHMA (paKkTa MPUHAIICKHOCTH €My Ha IpaBe COOCTBEHHOCTH Be-
W, SABJIIOIIEHCS MaTepHaJbHBIM OOBEKTOM MCKa, MOCPEICTBOM Mpen-
CTaBJICHUS B CYyJ JIIOOBIX JOIYCTUMBIX J0KA3aTeNbCTB, CIIOCOOHBIX IOJ-
TBEPJMUTH COOTBETCTBYIOIMH (akT. [Ipr 3TOM, Ha 4TO yKa3bIBAJIOCH BHIIIIE,
IpaXkJaHCKO-IIPaBOBOE PETYIUPOBAHUE SKOHOMUYECKUX OTHOILICHMH, OC-
HOBBIBAaeTCS Ha MPE3YMIIIUH IpaBa COOCTBEHHOCTH (haKTHUECKH BIIaJICIO-
IIEr0 BEIIbIO JIMIA, ECIM MHOE HE JOKa3aHO B YCTAHOBJICHHOM MOpSIKE.
Cnenyer emie pa3 MOAYEPKHYTh, YTO HA3BaHHAs MIPE3yMIIIHA B COBPEMEH-
HBIX YCIIOBHSAX Pa3BUTHSA TPAXKAAHCKOTO TIpaBa B OOJIBIIEH CTENEHH NPH-
MEHHMa K JIBH)KMMBIM BelllaM, 4TO. 00yCIIOBIEHO TpeOOBaHHEM IOCYyAapCT-
BEHHOW PErHCTpaluy IpaB Ha BELM HEJABIXKUMBIC, IpEANoararomnmei Ha-
JIMYME COOTBETCTBYIOIIMX HPaBOYCTAHABIUBAIONIMX JOKYMEHTOB W pEru-
CTPALlMOHHBIX 3aIicell, MPOM3BEICHHBIX YIOTHOMOYCHHBIMH TOCYNapCT-
BEHHBIMHU OpTaHaMH.

OTBeTYNKY B IPa)KTaHCKOM IIPOIIEcCe MPEJOCTABIEHO MPaBO JAOKA3bIBa-
HUS 00paTHOTO ITOCPEICTBOM IIPEACTABICHHUS B CYJ I0Ka3aTeIbCTB, OMpPO-
BEpraroliyxX JOBOJABI UCTLA OTHOCHUTEIBHO MPHUHAMJICKHOCTH €My IpaBa
COOCTBEHHOCTH Ha MaTepUallbHbIH OOBEKT HCKa.

Kpome Toro, mcren mOJDKEH NPENCTAaBUTH IOKAa3aTelbCTBA, IOATBEp-
KJTAIONIEe HEMIPU3HAHNE OTBETYMKOM IpaBa COOCTBEHHOCTH 3a MCTIIOM Ha
MaTepHaIbHBIN 00BEKT UCKAa M HAIMYME IS UCTIA KaKUX-THO0 IopUIye-
CKH 3HAUYMMBIX HETaTUBHBIX MOCIEICTBUN TAKOTO IIOBEICHUS OTBETUHKA.

[Ipu paccMoTpeHuH criopa Mo CyLIECTBY CyJI AOJDKEH yOeTUThCS B OT-

CYTCTBUM MEKAY CTOPOHAMU MATCPHUAJILHOT'O CIIOpa KaKOIo-Iu00 OTHOCH-
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TEIHHOTO MIPABOOTHOIICHHUS TI0 TIOBOTY MaTepHAFHOTO 00BEKTa FCKa.

B kauecTBe MCTIA MO0 MCKY O MPU3HAHUH MpaBa COOCTBEHHOCTU MOXKET
BBICTYNATh MPaBOCYOBEKTHBINH COOCTBEHHHMK WM MHOW THUTYJBHBIA Biaje-
Jlel BEIIM, BEIIHOE MPaBO KOTOPOTO B OTHOLIEHUH WHIUBUAYaIbHO-
ONPEJEICHHON BelIM HE MPU3HAETCS TPETbUMHU JIMLIAMH, YTO HECET IS
WCTIA OPUANYECKA 3HAYMMBIE HETaTHBHBIC IOCIEACTBUSA. B ciydae He-
MIPU3HAHUS TpaBa COOCTBEHHOCTH B OTHOUICHWH WHIWBUAYaAJIBHO-OIIPEIe-
JIEHHOW BEIH, COOCTBEHHHKOM KOTOPOH SBJISIETCS JHUI0, HE HaJCJICHHOE
JIOCTaTOYHBIM JIJISl YYacTHsl B TPaXKIaHCKOM IpoIecce 00hEMOM JeecIo-
COOHOCTH, €r0 MHTEPEChl MOTYT OBITh MPEJICTABICHEI €r0 MPEICTABUTEIEM
B [IOPSJIKE YYaCTUsl B OTHOLICHUSX NPEJCTaBUTEIbCTBA.

B xadecTBe OTBETYHKA IO WCKY O MPU3HAHHUHA IIPaBa COOCTBEHHOCTH MO-
JKET BBICTYIATh JII00OE MPaBOCYyOBEKTHOE JIUIIO, HE MPH3HAMOIIEE 3a HCT-
IIOM IIpaBa COOCTBEHHOCTH Ha MHIMBHIYaJIbHO-ONPEICICHHYIO BEIb, YTO
HAMEET JIJISl UCTIIA IOPUANYECKN 3HAYMMbIE HETaTHBHBIE TTOCIIEICTBUSI.

HeobxonuMo OTMETHTH, YTO B OTJIMYHEC OT BHHIMKAIMOHHOTO M Hera-
TOPHOTO UCKOB, OTBETYMKAMU IO KOTOPOMY Yepe3 CBOMX IpeJcTaBUTeNeH
MOTYT OBITh KaK YaCTHYHO JICCCIIOCOOHFIC, TaK U HEACECIOCOOHbBIE (HHU3U-
YecKHe JINIa, 0 UCKY O MPHU3HAHUH IpaBa COOCTBEHHOCTH B Ka4eCTBE OT-
BETYHKA MOXKET BBICTYIIATh TOJIBKO JIMI0, 00BEM NPaBOCYOBEKTHOCTH KO-
TOPOTO SIBJSIETCS JIOCTATOYHBIM JUISI TOTO, YTO OBl CBOMM HEMPU3HAHHUEM
MpaBa COOCTBEHHOCTH 3a UCTIIOM TaKOE JIUIO MOTIJIO OKa3aTh FOPUIANICCKU
3HAUYMMOE BIIMSIHUE HA €r0 BO3MOXKHOCTHU B OTHOIICHWHU BEIIM, BHICTYIAIO-
el MaTepuaiIbHBIM 00beKTOM HcKa. [0 HaleMy MHEHHIO, TAaKOE JIUIIO, O
o0meMy MpaBwiIy, JOIDKHO OBITh MOTHOCTHIO MPAaBOCYOBEKTHBIM, T.€. CIIO-
COOHBIM K BCTYIUICHHIO C COOCTBEHHHMKOM BEIIM B OTHOCHTENBHBIC TPaBO-
OTHOIICHHUS T10 TIOBOJTY HEe.

IIpumenss, cormacHo HopMmaM 1. 1 ¢T. 5 I'K x aHanu3upyemsim oOriecT-
BEHHBIM OTHOIICHUSM I10 aHAJIOTHH 3aKoHa HOpMBI cT. 286 'K, MoxHO C

MOJIHOM YBEPCHHOCTBIO YTBCPKAATh, YTO MPAaBO Ha MPCABABICHUEC HMCKaA O
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MIPU3HAHUH TIpaBa COOCTBEHHOCTH MMEET HE TOJNBKO CyOBEeKT mpaBa coOCT-
BEHHOCTH, HO M CYOBEKThl OIPaHMYEHHBIX BEIIHBIX MpPaB, KOTOPBIM Ipe-
JIOCTaBJICHO ITPaBO MPEIbSBICHUS COOTBETCTBYIOILETO HCKa K JIIOOOMY JIU-
1y, He MPU3HAIOUIEMY COOTBETCTBYIOIEE OIPAaHUUEHHOE MPABO 3a €ro HO-
CHUTENEM, B TOM YHCIIE M K COOCTBEHHUKY UMYIIECTBA.

Y4auThIBas TO 0OCTOSATENBCTBO, YTO HENPU3HAHUE TPETHUM JIMIIOM BEIll-
HOTO IIpaBa 3a €ro HOCHUTEIEM HE CONPSIKEHO C COBEPUICHHEM AEIHKTa U
JUIUTCSI BO BPEMEHHU HEIIPEPBIBHO BIIOTH /0 MPHUHSITHSA CYJOM COOTBETCT-
BYIOIIIETO PELICHHUs, Ha aHAIN3UPYEMBII UCK HE paclpoCTpaHsIeT CBOe Jeii-
CTBHE HCKOBasl JABHOCTb, HA UTO CIPaBeIMBO ykasbiBaeT A.Il. Ceprees™,
TOYKY 3pEHHUs1 KOTOPOro 00ocHoBaHHO KoppekTupyet B.I1. Kambimanckui,
COTJIACHO YTBEP)KICHHUIO KOTOporo BhicKasbiBaHMe A.Il. Cepreesa siBisieT-
Cs1 BEpHBIM TOJIBKO B TOM ClTy4ae, «<...> 4TO HCK O NPU3HaHWU IpaBa co0-
CTBEHHOCTH HE CONPSDKEH C TpeOOBaHMEM 00 M3BSTHU CIIOPHOM BELIH W3
Yy»OT0 HE3aKOHHOTO BIIAJICHUS, a 3asBJICH CaMOCTOSATENBHO BIAJENbIeM
Bew»”*. Eciu ke TpeGoBaHHe O MPU3HAHHMH TPaBa COGCTBEHHOCTH SIBIS-
€TCsl YacThbl0 BHHJIMKAIMOHHOFO HCKA, TO WCKOBAas JABHOCTb MOJIEKHT

MNPUMCHCHUIO HAa O6H.II/IX OCHOBaHHAX, YTO ABJIACTCA BIIOJIHC JIOTHYHBIM.

3 I'pacarckoe npaso: Yueb.: B 3-x 1. / Tox pen. A.IT. Cepreesa. — M.: TK Ben6u, 2008. — T. 1. - C.
809.
26 T'paxaanckoe npaBo: y4eOHuk: B 3-x 4. / [Tox pen. B.IT. Kamsianckoro, H.M. Kopuryrosa, B.1.
WBanosa. — 2-e u3a., nepepad. u gomn. — M.: Dkemo, 2010. — C. 572.
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